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PREFACE    TO    THE    SECOND    EDITION 


The  favorable  reception  accorded  to  the  first  edition  of 
this  work,  and  the  constant  and  extensive  use  which  has 
been  made  of  it  by  the  class  for  which  it  was  originally 
intended — the  undergraduate  students  of  American  col- 
leges and  law-schools— have  suggested  the  propriety  of  a 
'  general  revision  of  the  text,  and  the  insertion  of  some  of 
the  more  important  cases  to  which  the  international  ex- 
perience of  the  last  fifteen  years  has  given  rise.  The  vol- 
ume remains,  what  it  was  intended  to  be  from  the  first,  a 
text-book  for  the  use  of  students ;  it  is  in  no  sense  a  manual, 
still  less  does  it  profess  to  be  an  exhaustive  treatise.  More 
extensive  reference  has  been  made  in  the  text  to  decided 
cases  and  to  the  work  of  text-writers  of  approved  and 
generally  recognized  authority;  but  the  references  at  the 
end  of  each  chapter  have  been  retained,  as  a  guide  for  gen- 
eral reading  and  for  assistance  in  post-graduate  work. 

Nothing  marks  more  decisive' y  the  advance  which  has 
been  made  in  the  scope  and  thoroughness  of  college  work 
in  recent  years  than  the  demand  for  illustrative  cases  and 
for  more  copious  and  extensive  references  to  original 
sources  of  authority.  These  sources  of  information,  in  li- 
braries and  collections  of  state  papers,  are  becoming  each 
year  more  accessible  to  students  and  to  the  reading  public, 
by  whom  they  can  be  consulted  for  purposes  of  reference 
or  comparison.  In  the  systematic  study  of  the  subject  it 
is  suggested  that  Professor  John  Bassett  Moore's  valuable 
and   exhaustive   Digest  of  the   Intemationril   Law  of  the 
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United  States  be  habitually  used  in  connection  with  the 
excellent  volume  of  Cases  in  International  Law  prepared 
by  the  late  Professor  Freeman  Snow  of  Harvard  Univer- 
sity, and  by  Dr.  James  Brown  Scott,  Solicitor  of  the 
Department  of  State.  The  standard  works  of  Phillimore, 
Hall,  Woolsey,  and  Lawrence  in  English,  Calvo  and  Pradier- 
Fodere  in  French,  and  Holtzendorff  in  German,  should 
be  frequently  consulted  for  purposes  of  comparison  and 
reference. 


PREFACE   TO   THE    THIRD    EDITION 


Since  the  last  edition  of  this  work  was  published,  very 
considerable  changes  have  been  brought  about  in  the  re- 
lations of  the  constantly  increasing  company  of  states 
which  are  now  recognized  as  parties  to  international  law. 
The  most  decided  advance  has  been  made  in  the  field 
of  arbitral  adjustment  of  international  disputes,  and  this 
progress  is  indicated,  not  so  much  by  the  number  of  con- 
troversies which  have  been  made  the  subject  of  judicial 
settlement,  as  by  the  numerous  treaties  of  arbitration 
which  have  been  negotiated  in  the  period  which  has 
elapsed  since  the  First  Peace  Conference  embodied  the 
results  of  its  labors  in  the  convention  of  July  29,  1899. 
In  the  great  wars  which  have  unhappily  intervened  since 
the  close  of  that  conference,  an  opportunity  has  been 
afiforded  to  subject  its  work  to  the  crucial  test  of  experi- 
ence. The  operations  carried  on  by  Russia  and  Japan  in 
Manchuria  and  its  adjacent  waters  were  brought  to  a  close 
by  the  Treaty  of  Portsmouth  in  1905,  a  negotiation  large- 
ly due  to  the  friendly  offices  of  the  United  States. 

To  meet  the  new  conditions  of  closer  commercial  and 
diplomatic  intercourse,  which  have  been  brought  about 
since  the  adjournment  of  the  First  Peace  Conference,  the 
President  of  the  United  States,  regarding  the  time  and 
occasion  as  opportune,  suggested  to  the  Emperor  of  Russia 
the  propriety  of  calling  a  Second  Peace  Conference  at  The 
Hague,  with  a  view  to  discuss,  in  the  light  of  recent  ex- 
perience, the  important  cjuestions  as  to  which  the  First 
Peace  Conference  had  been  unable  to  reach  a  satisfactory 
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basis  of  agreement.  The  results  of  the  labors  of  that  con- 
ference have  been  most  fortunate.  The  Arbitral  Conven- 
tion, including  the  important  Commission  of  Inquiry,  has 
been  revised,  the  way  for  the  establishment  of  a  Permanent 
Court  of  Arbitration  has  been  pointed  out,  and  the  first 
world  agreement,  involving  the  application  of  a  consider- 
able measure  of  obligatory  arbitration,  has  been  adopted 
by  the  signatory  powers  in  the  convention  regulating  the 
use  of  force  in  the  collection  of  contract  debts. 

In  so  far  as  it  was  possible  to  reach  an  agreement  in 
respect  to  the  important  questions  concerning  neutrality 
on  land  and  sea,  the  powers  have  come  into  substantial 
accord  in  a  set  of  undertakings  which  considerably  enlarge 
the  rights  and  immunities  of  neutral  states  and  neutral 
subjects  in  both  land  and  maritime  warfare.  Although  a 
reform  for  which  the  United  States  earnestly  contended — ■ 
the  abolition  of  capture  of  non-contraband  private  prop- 
erty at  sea — was  not  embodied  in  the  treaties,  a  very  con- 
siderable extension  of  the  existing  immunity  from  maritime 
capture  was  accorded  to  fishing-boats  and  to  vessels  en- 
gaged in  the  coasting  trade.  The  rights  and  duties  of 
belligerents  and  neutrals,  in  respect  to  the  use  of  neutral 
means  of  communication  by  mail  and  telegraph,  were 
definitely  adjusted,  and  the  existing  rules  governing  the 
commercial  undertakings  of  neutral  citizens  and  subjects 
in  time  of  war  were  finally  and  satisfactorily  determined. 

In  this  edition  the  results  of  the  work  of  the  Second 
Peace  Conference  have  been  fully  incorporated,  and  the 
texts  of  the  several  treaties  and  declarations  concluded  at 
The  Hague,  on  October  i8,  1907,  are  given  in  full  in  the 
appendix,  with  such  notation  and  comment  as  will  enable 
them  to  be  readily  understood  by  those  interested  in  the 
study  of  international  law. 

The  labors  of  the  Second  Peace  Conference  were  so  fruit- 
ful of  important  results,  and  touched  the  practice  of  inter- 
national law  at  so  many  points,  as  to  make  it  imperative 
to  recast  and  amplify  the  text  of  several  chapters. 
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Due  and  reasonable  consideration  has  also  been  given 
to  the  important  international  acts  and  events  which  have 
taken  place  during  the  interval  or  nearly  a  decade  which 
has  elapsed  since  the  last  revision  was  undertaken.  So 
far  as  it  has  been  practicable  to  do  so,  the  text  of  the 
present  edition  has  been  brought  up  to  date  and  into  har- 
mony with  the  existing  rules  governing  the  relations  of 
sovereign  states  in  both  peace  and  war. 

Washington,  August,   1908. 
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THE  ELEMENTS 

OF 

INTERNATIONAL   LAW 


CHAPTER   I 
DEFINITION    AND    HISTORY 

Law  in  General;  Classification.  In  its  most  general  ac- 
ceptation, the  term  "  law  "  is  applied  to  the  rule  or  principle 
which  underlies  or  controls  a  sequence  of  events.  Used  in 
this  wide  sense,  however,  the  definition  is  too  broad,  since  the 
term  is  made  to  include  the  rules  which  control  the  forces  of 
nature  in  their  operations,  as  well  as  those  which  regulate  the 
conduct  of  men  in  the  organized  societies,  or  bodies  politic, 
which  we  call  "  states,"  and  it  is  upon  this  distinction  that  the 
first  classification  is  based.  To  the  rules,  therefore,  which_con- 
trol  the  material  phenomena  of  nature,  we  give  the  name  of 
"  physical"  or  "  natural"  laws;  to  those,  on  the  other  hand, 
which  govern  the  conduct  of  men  in  organized  societies  we 
give  the  name  of  "  political  laws."  _  Political  laws  are  also  sub- 
ject to  classification  according  to  their  source,  their  authority 
or  scope,  and  the  parties  subject  to  their  operation  ;^  those 
which  control  the  relations  of  citizens  to  the  state  and^to  each 
other  are  called  "  national  "  or  "  municipal  "  l.iws  ;  wliile  those 
which  regulate  the  intercourse  of  soverci;.!!  stilts  with  each 
other  are  known  as  "  international  "  laws.     The  [).uties  to  the 
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former  are  the  citizens  or  subjects  of  a  particular  state  ;  the 
parties  to  the  latter  are  sovereign  states.' 

Municipal  Law.  Municipal  law  may  therefore  be  defined 
as  comprising  those  rules  of  human  conduct  which  are  estab- 
lished  or  sanctioned  by  a  state,  in  virtue  of  its  sovereign 
«^uthority,  for  the  guidance  and  direction  of  its  citizens  or 
subjects.  The  municipal  law  of  a  state  applies,  as  will  subse- 
quently appear,  not  only  to  citizens,  properly  so  called,  but  to 
all  persons,  whatever  their  nationality,  who  come  within  its 
territorial  limits  as  travellers  or  sojourners.  As  such  persons 
are  protected  by  the  local  municipal  law,  it  is  their  duty  to 
conform  to  its  requirements  during  the  period  of  their  resi- 
dence Avithin  its  borders." 

International  Law.  International  law,  or,  as  it  is  some- 
times called,  the  "  law  of  nations,"  may  therefore  be  defined  as 
that  body  of  rules  and  limitations  which  the  sovereign  states 
of  the  civilized  world  agree  to  observe  in  their  intercourse  and 
relations  with  each  other.^     The  agreement  or  consent,  which_ 


'  Pomeroy,  Int.  Law,  §§47-50; 
Lawrence,  Int.  Law,  §§  43-55. 

^  The  municipal  law  of  man3%  if 
not  most,  states  is  not  restricted 
within  the  narrow  limits  prescribed 
in  the  foregoing  definition,  since  it 
includes,  in  addition  to  the  statutes, 
or  other  enactments  of  its  law- 
making power,  a  large  body  of  un- 
written, but  none  the  less  binding, 
provisions,  derived,  in  part  from 
customs  and  usages  rigidly  adhered 
to  for  long  periods  of  time,  and,  in 
part,  also,  from  maxims,  presump- 
tions, judicial  decisions,  and  other 
authoritative  sources,  which,  by 
long  continued  acquiescence  and 
observance,  have  acquired  the  force 
and  sanction  of  written  laws.  To 
this  class  belong  the  common  law 
of  England  and  the  United  States, 
the  sea  laws  of  the  Middle  Ages, 
the  admiralty  law  of  the  civilized 
world,  and  the  usages  of  business 
which  are  recognized  by  the  juris- 


prudence of  the  states  of  Christen- 
dom. 

^  The  term  "  international  law," 
first  brought  into  general  use  by 
the  English  publicist  Bentham, 
seems  to  have  replaced  the  older  ex- 
pressions "law  of  nations,"  "jusin- 
tergentes,"  "lawsof  warand  peace" 
and  the  like,  which  were  used  by  the 
earlier  writers  in  their  treatises  on 
the  subject.  The  definitions  of  the 
term  indicate,  on  the  whole,  a  sub- 
stantial agreement  among  authors 
as  to  the  nature  of  international 
law  and  the  field  of  its  application. 
Grotius  gives  the  following  expla- 
nation of  the  term :  "  As  the  laws  of 
each  state  respect  the  benefit  of  that 
state;  so  among  all  or  most  states 
there  might  be,  and  in  fact  are,  some 
laws  agreed  on  by  common  consent, 
which  respect  the  advantage,  not  of 
one  body  in  particular,  but  of  all  in 
general."  And  this  is  what  is  called 
the  "law  of  nations,"  when  used  in 
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is  essential  to  the  validity  of  a  rule  of  international  law^  is 
said  to  be  express,  ox  positive,  when  it  is  embodied  in  treaties, 
or  formal  declarations  of  public  P^li^y,^!  ^"  statutes  which  are 
enacted  in  support,  or  recognition  of  the  accepted  usages  of 
uations  ;  it  is  said  to  be  tacit  when  it  takes  the  form  of"  con- 
formity  to  the  approved  practice  of  states  in  their  international 
relations. 


distinction  to  the  "law  of  nature." 
Grotius  :  Rights  of  War  and  Peace, 
preliminary  discourse,  §  18,  p.  20. 
Vattel,  after  assuming  that  the 
"  law  of  nations  was  originally  no 
other  than  the  law  of  nature  ap- 
plied to  nations"  (a  common  mis- 
conception of  the  time  in  which  he 
wrote),  declares  that  "  we  call  that 
the  necessary  law  of  nations  which 
consists  in  the  application  of  the 
law  of  nature  to  nations.  It  is 
necessary,  because  nations  are  ab- 
solutely bound  to  observe  it.  This 
law  contains  the  precepts  prescribed 
by  the  law  of  nature  to  states,  on 
whom  that  law  is  not  less  obliga- 
tory than  on  individuals, since  states 
are  composed  of  men,  their  resolu- 
tions are  taken  by  men,  and  the  law 
of  nature  is  binding  on  all  men, 
under  whatever  relation  they  act." 
Vattel,  prelim,  chap.  §7. 

"  International  law,  as  under- 
stood among  civilized  nations,"  is 
defined  by  Wheaton  "  as  consisting 
of  those  rules  of  conduct  which  rea- 
son deduces,  as  consonant  to  jus- 
tice, from  the  nature  of  the  society 
existing  among  independent  na- 
tions; with  such  definitions  and 
modifications  as  may  be  established 
by  general  consent."  (Elements  of 
International  Law,  §  14.)  It  is  de- 
fined by  Woolsey  as  "  the  aggre- 
gate of  the  rules  which  Christian 
states  acknowledge  as  obligatory 
in  their  relations  to  each  other,  and 
to  each  other's  subjects."  (Wool- 
sey, §  5.)  Pomeroy,  who  regards  it 
as  a  system  of  international  moral- 


ity, defines  it  as  consisting  "of 
those  rules  founded  upon  justice 
and  equity,  and  deduced  by  right 
reason,  according  to  which  inde- 
pendent states  are  accustomed  to 
regulate  their  mutual  intercourse, 
and  to  which  they  conform  their 
mutual  relations."  (Pomeroy,  Int. 
Law,  §291.)  Phillimore,  one  of  the 
ablest  English  writers  on  the  sub- 
ject of  international  law,  gives  the 
following  definition : "  From  the  nat- 
ure of  states,  as  from  the  nature  of 
individuals,  certain  rights  and  obli- 
gations towards  each  other  neces- 
sarily spring;  these  are  defined  and 
governed  by  certain  laws.  These 
are  the  laws  which  form  the  bond  of 
justice  between  nations — quae  so- 
tiefatis  huiuanae  ^linculimi  continent 
— and  which  are  the  subject  of  in- 
ternational jurisprudence  and  the 
scienceof  the  international  lawyer." 
I  Phillimore,  Int.  Law,  chap.  i.  §§ 
8,  9.  For  other  definitions,  see  I 
Halleck,  chap.  ii.  §  i  ;  Westlake, 
p.  I,  chap. vi.  pars.  1-9;  Walker,p.44; 
Ibid.  Manual,  chap.  i.  §  i ;  Man- 
ning, Law  of  Nations,  p.  2  ;  Wild- 
man,  Institutes,  pp.  1-3;  Creasy,  §  i ; 
Snow,  Int.  Law,  p.  17;  Lord  Cole- 
ridge, in  Reg.  vs.  Keyn,  2  Exch.  Div. 
63,  153;  Maine,  Int.  Law,  pp.  13- 
25;  Hiuntschli,  p.  55  ;  Kliibcr,  §  i  ; 
I  De  Martens,  §  4.  For  a  criticism 
of  the  various  definitions  of  tiie 
term,  see  I  Pradier-Foddre.  pp.  2- 
16;  Hefi'ter,  §  i  ;  Lawrence,  Int.  Law, 
§  1  ;  Westlake.  p.  i  ;  Hall,  int.ciiap, 
p.  i;  Revue  d(!  Droit  Internat'l,  vol. 
xvii.p.  517;  Hollzendorff,  §§  1-20. 
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International  and  Municipal  Law  Compared.  The  es- 
sential difference  between  the  two  systems  of  law  will  be 
found  to  consist  in  the  extent  and  charactTr  of  the  binding 
force  of  each.  The  sovereign  authority  of  a  state  sanctions 
its  municipal  laws  and,  within  its  territorial  limits,  enforces 
obedience  to  their  provisions.  'As  sovereign"  states  acknowl- 
edge no  common  superior,  it  is  obvious  that  there  is  no  au- 
thority above  a  state,  or  outside  of  it,  which^  can  effectively 
coerce  it  into  obedience  to  the  provisions  ol  mternattonal  law; 
An  individual  who  sutlers  an  injury,  or  whose  personal  or  prop- 
erty rights  are  invaded,  seeks  and  obtains  redress Tii  the  courts 
of  his_country,  which  are"  authorized  to  hear  and  decide  his 
case,  and  are  given  power  to  enforce  their"judgments  and  de- 
crees. If,  on  the  other  hand,  a  nation  be  injured  or  invaded 
by  another,  or  have  a  cause  of  differerTce^wrth  a  foreign  state, 
it  cannot  appeal  to  an  internatidilaT  frTBunal  of  any  kind  to 
remedy  its  wrong  or  to  acljust  its  difference,  but  must  seek 
redress  by  remonstrance  or  negotiation,  or,  as  a  last  resort,  by 
war,  when  all  peaceable  methods  of  adjustment  have  failed/ 

History  of  the  Science 

The  Oriental  Monarchies.     International  law  can  hardly 

be  said  to  have  existed  in  ancient  times.  The  absolute  and 
crudely  organized  Eastern  monarchies  were  intolerant  of  the 
very  existence  of  neighboring  nations,  and  lived  in  a  state  of 
constant  warfare  with  them.  Of  distant  nations  they  knew 
nothing,  and  as  there  must  be  communication  or  intercourse 
of  some  kind  between  states  in  order  that  the  rules  may  be 
deduced  which  govern  their  relations  with  each  other,  it  was 
impossible  that  a  science  resembling  international  law  could 
have  existed  among  them.^ 

1  I  Halleck.pp.  48-50;  Risley,  §3;  on  a  great  scale  and  to   increase 

Woolsey,  §§  2-5  ;  I  Phillimore,  chap,  the   area   from    which   they  could 

i. introduction;  Wildman, pp.  29-32;  take  their  taxes;  but,  nevertheless, 

Ortolan.liv.  i.  chap,  iii.;  Smith,  Ele-  no  one  could  say  how  much  war 

mentary  Law,  §  i.  they  extinguished  by  the  prohibi- 

^  The  object  of  their  founders  tion,  which  they  undoubtedly  car- 
was  to    gratify   ambitious   display  ried  out,  of  hostilities  among  the 
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Greece.  The  Greeks  acknowledged  the  independent  ex- 
istence of  other  states,  both  within  and  without  the  Hel- 
lenic peninsula.  They  had  an  extensive  commercial  inter- 
course with  them  and,  upon  important  occasions,  sent  and 
received  ambassadors  and  diplomatic  agents.  The  pressure 
of  circumstances  obliged  them,  at  times,  to  enter  into  offen- 
sive and  defensive  alliances  with  each  other,  and  some  of 
their  later  confederacies  were  highly  organized  and  possessed 
many  elements  of  permanency.  All  foreigners,  however,  were 
known  to  them  as  barbarians ;  their  customs  in  war  were  ex- 
tremely cruel,  and  breaches  of  faith  were  too  common  to  favor 
the  growth  of  a  science  which  depends,  to  a  higher  degree 
than  any  other,  upon  the  sacred  observance  of  agreements  and 
promises.' 

Rome.  The  Romans  differed  from  the  Greeks  in  that 
their  intercourse  with  foreign  nations  was  so  great  in  amount, 
and  so  diversified  in  character,  as  to  enable  a  crude  system  of 
rules  to  be  deduced  from  their  international  experience,  by 
which  they  conceived  that  their  reciprocal  intercourse  with 
other  states  was  regulated  and  controlled.  In  discussing  the 
status  of  international  law  among  the  Romans,  however,  it  is 
necessary  to  distinguish  between  the  well-known  foreign  policy 
of  the  republic,  which  aimed  at  and  finally  secured  universal 
dominion,  and  the  crude  and  imperfect  system,  known  as  the 
jus  feciale,  which,  during  the  greater  part  of  the  republican 
period,  was  believed  to  control  their  strictly  external  relations. 

The  Jus  Feciale.  The  jus  feciale  was,  in  substance,  a 
set  of  rules  which  determined  the  duties  of  the  members  of 

various  subdivisions  of  their  sub-     61;  Bluntschli,  int.  pp.  1 1,  12 ;  Klii- 


jects.  Maine,  Int.  Law,  p.  10;  Ibid 
Early  History  of  Institutions,  pp 
371-400;  Holtzendorff,  §§  40-48 
Kliibcr,  §  10;  Bluntschli,  int.  pp 
11-13;    I   Azuni,  art.  ii.  pp.  24-36 


ber,  §10;  Rislcy,  pp.  11-13;  I  Hal- 
leck,  ch.  i.  §  3  ;  I  Philliniore,  int.  p. 
45;  Manniiii^.  p.  9  ;  Woolsey,  §8;  I 
Ward's  Inquiry,  pp.  171-200;  I  De 
Martens,  §   10;    Ilosack,  pp.  1-15; 


Hosack,  pp.  1-7;  Revue  de  Droit  In-  Lawrence,   Int.  Law,  §21;    Revue 

ternational,  vol.  xvii.  pp.  280-281.  de     Droit     Int.,    vol.    xvii.    p.    281. 

'  Westiake,  Int.  Law,   pp.  17-19;  Forei^ni    Relations   of  the   United 

Hr)Uzcndor(T,  §§  49-54;    Levi,  p.  9,  States,  1877,  p.  289. 
Walker,  Science  of  Int.  Law,  pp.  58- 
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the  Fecial  College,  whose  principal  function  it  was  to  give 
effect  to  formal  declarations  of  war  which  had  received  the 
sanction  of  the  popular  assembly  having  authority,  under 
the  constitution  of  the  republic,  to  make  them.  They  also 
gave  advice  upon  questions  respecting  war  and  peace,  acted 
as  heralds  and  ambassadors,  and  received  and  entertained  the 
envoys  and  ministers  of  foreign  states.'  The  college  ceased  to 
e.xist  in  the  early  part  of  the  imperial  period;  the  powers  and 
duties  of  its  members  being  merged  in  the  general  authority 
of  the  emperor.^  It  is  proper  to  observe,  also,  that  the  policy 
of  constant  territorial  expansion  which  was  pursued  by  the 
Romans  from  the  earliest  times,  and  was  steadfastly  adhered 
to  until  the  empire  included  within  its  borders  the  entire  civil- 
ized world,  interposed  a  barrier  to  the  establishment  of  states 
upon  independent  foundations,  and  thus  operated  to  prevent 
the  development  among  them  of  a  system  of  international 
law  in  the  modern  acceptation  of  the  term.' 

The  Decline  of  the  Empire.  It  has  been  seen  that  the 
gradual  subjection  of  the  civilized  world  to  the  dominion  of 
Rome,  while  it  arrested  the  development  of  international  law, 
operated,  so  long  as  it  existed,  to  render  such  a  system  of  law 
unnecessary.  The  obliteration  of  independent  states,  by  their 
gradual  absorption  in  the  empire,  put  an  end  to  all  interstate 
intercourse  and  terminated  those  mutual  relations  which  it  is 
the  function  of  international  law  to  regulate ;  while  the  main- 
tenance of  peace  within  its  borders  made  war  impossible, 
save  with  the  barbarous  races  to  the  north  and  east,  who  had 
come  to  be  regarded  by  the  imperial  government  as  its  con- 
stant enemies.     This  state  of  affairs  culminated  in  the  age  of 


'  Holtzendorff,  §  60;  Hosack,  pp.  eroy,  §  12;  I  Phillimore,  int.  pp.  45, 

16-20.  46  ;  Maine,  Int.  Law,  p.  13  ;  Levi,  pp. 

''There  are  believed  to  be  no  in-  lo-ii:  Westlake,  pp.  18-23;  Blunt- 
stances  on  record  of  the  perform-  schli,  int.  pp.  12,  13;  Holtzendorff, 
ance  of  fecial  duties  subsequent  to  §§  57-64;  I  De  Martens,  §  10;  Klii- 
the  reign  of  the  Emperor  Tiberius,  ber,  §  10;  Risley,  pp.  13-15  ;  Ward's 

^Manning,  pp.  9-12  ;  Heffter,  §  6  ;  Inquiry,  pp.  171-200;    Hosack,  pp. 

Walker,  Science,  pp.  61-63;  I  Hal-  16-22;    Revue    de    Droit    Interna- 

leck,ch.i.§§3, 4;  Woolsey, §8;  Pom-  tional,  vol.  xvii.  p.  278. 
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Augustus,  which  witnessed  the  establishment  of  the  Roman 
peace,  and  the  extension  of  Roman  territory  to  a  series  of 
strong  natural  boundaries,  beyond  which  the  imperial  power 
was  feared  and  respected  and  within  which  its  authority  was 
supreme. 

As  the  empire  grew  steadily  weaker,  it  became  each  year  less 
able  to  maintain  internal  order  and  to  resist  the  inroads  of  the 
barbarous  tribes  which  were  a  constantly  growing  menace  to  its 
territorial  integrity  until,  towards  the  close  of  the  fifth  century 
of  the  Christian  era,  and  as  a  consequence  of  their  repeated 
incursions,  the  Romans  ceased  to  be  the  dominant  race  in  the 
West,  giving  place  to  the  various  Germanic  nations  which  had 
established  themselves  within  its  former  boundaries.' 

The  Dark  Ages.  From  the  downfall  of  the  Western  Ro- 
man Empire  until  the  close  of  the  Dark  Ages  a  slow  but  grad- 
ual development  of  the  science  can  be  traced,  chiefly  in  the 
history  of  the  Mediterranean  cities,  which  maintained  more 
or  less  intimate  commercial  relations  with  each  other  during 
that  period.  Some  of  these  cities  had  survived  the  wreck  of 
the  empire,  and  had  maintained  their  corporate  existence 
during  the  inroads  of  the  Teutonic  invaders.  Others  had 
been  founded  from  time  to  time,  especially  during  the  period 
of  revival  of  civilization.  Such  of  them  as  had  endured  the 
evil  effects  of  the  feudal  system  did  so  with  extreme  difificulty, 
and  it  was  not  until  those  effects  had  in  some  degree  passed 
away  that  the  elements  of  civilization,  which  had  been  pre- 
served among  them,  began  to  increase,  and  to  exercise  an  in- 
fluence upon  the  rude  society  by  which  they  were  surrounded. 
The  first  signs  of  a  revival  began  to  appear  towards  the  close 
of  the  Dark  Ages,  and  were  manifested  in  the  marked  interest 
shown  in  the  revival  of  manufactures,  and  the  establishment 
and  extension  of  commercial  intercourse.' 


'  Westlake,  pp.  23-29;    Hosack,  leek,  ch.  i.  §§  5.6;  I  Ward.  Inquiry, 

pp.  23-27;  Lawrence.  Int.  La\v,§  24.  pp.  211-236;  Woolsey,  §  8;   Maine, 

'■'  VVlieaton,    History,   pp.   16-23;  Int.  Law,  pp.  10,  1 1,  16,  17  ;  Walker. 

Ibid.  Iilcmenlsof  Int.  Law  (preface  Science,  pp.63  68;  Hluntschli,p.  13; 

to  third  edition),  pp.  I  5,  16;   I  Hal-  Kiiiber,  §  1 1  ;  IIoltzendcjrlT,  §§65,  79. 
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Effects  of  the  Revival  of  Commerce.  Commerce,  and  es- 
pecially maritime  commerce,  cannot  long  be  carried  on  with- 
out its  participants  agreeing  upon  some  rules  for  its  protec- 
tion and  regulation.  All  ships  engaged  in  it  are  exposed  alike 
to  the  depredations  of  pirates  and  the  perils  of  the  sea.  The 
necessity  of  policing  harbors,  of  lighting  dangerous  coasts,  of 
maintaining  adequate  port  facilities,  and  of  providing  some 
means  of  enforcing  maritime  contracts,  must  also  have  re- 
ceived early  attention.  As  the  Mediterranean  cities  were 
themselves  independent,  or  were  situated  in  different  states, 
and  acknowledged  no  common  superior,  such  rules,  to  have 
been  regarded  as  obligatory,  must  have  commended  them- 
selves to  those  engaged  in  commercial  pursuits,  must  have 
existed  with  their  tacit  or  expressed  consent,  and  their  bind- 
ing force  could  have  endured  only  so  long  as  they  were  gener- 
ally regarded  as  just  and  equitable. 

Early  Codes  of  Maritime  Law.  Primitive  codes  of  mar- 
itime law,  fulfilling  most  of  these  conditions,  and  so  possess- 
ing some  of  the  characteristics  of  international  law,  are  found 
to  exist  in  the  early  sea-laws  of  the  commercial  cities  of  south- 
ern and  western  Europe.'    The  most  important  of  these  were  : 

{a.)  The  '■'■  Judgments  of  Ole'rony  This  was  a  body  of 
regulations  governing  the  navigation  of  the  western  seas,  and 
is  believed  to  have  been  drawn  up  in  the  eleventh  century.* 
Its  authority  was  long  recognized  in  most  of  the  Atlantic 
ports  of  France,  and  for  this  reason  portions  of  it  were  incor- 
porated in  the  Maritime  Ordinances  of  Louis  XIV.^ 

(^.)  TJie  "  Consolato  del  Mare,''  or  "  Customs  of  the  Sea," 
was  a  more  extensive  collection  of  rules  applicable  to  the  de- 
cision of  questions  arising  in  commerce  and  navigation,  both 
in  peace  and  war.  It  also  contained  rules  defining  the  rights 
of  belligerents  and  neutrals,  as  they  were  then  sanctioned  and 
understood.  It  was  probably  drawn  up  in  the  twelfth  century, 
the  earliest  authentic  copy  having  been  published  in  Barce- 

'  I    Azuni,    Maritime    Law,  pp.  ^  Ibid. 

253-379;  Dominion  of  the  Sea,  pp.         '  Dominion  of  the  Sea,  London 
116-119.  (1707).  PP-  116-119,  120-17^ 
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lona  in  1494.'  Its  authors  are  unknown,  but  their  work  ex- 
hibits a  thorough  knowledge  of  the  Roman  maritime  law,  of 
the  early  maritime  customs  of  the  commercial  cities  of  the 
Mediterranean,  and  of  the  principles  of  contract,  as  applied  to 
trade  and  navigation.  Great  weight  was  attributed  to  the 
work  by  the  commission  to  whom  Louis  XIV.  intrusted  the 
preparation  of  his  celebrated  Maritime  Ordinances.  As  show- 
ing its  general  acceptance  among  maritime  powers,  Grotius 
speaks  of  the  "  Consolato  del  Mare"  as  containing  the  consti- 
tutions of  France,  Spain,  Syria,  Cyprus,  the  Balearic  Isles, 
Venice,  and  Genoa.''  Its  provisions  on  the  subject  of  prize 
law,  besides  the  concurrence  of  the  states  above  named,  coin- 
cided with  all  the  treaties  relating  to  their  provisions  made 
during  several  succeeding  centuries,^  and  they  agree  at  pres- 
ent with  the  maritime  codes  of  Europe,  notwithstanding  many 
attempts  to  reverse  their  regulations." 

{c.)  The  "  Guidon  de  la  Mar''  This  is  a  work  of  somewhat 
less  comprehensive  character  than  the  "Consolato  del  Mare," 
and  is  of  considerably  later  date.  It  was  drawn  up  towards  the 
close  of  the  sixteenth  century,  at  the  supposed  instance  of  the 
merchants  of  Rouen.  It  treats  principally  of  the  law  of  mar- 
itime insurance,  the  laws  of  prize,  and  contains  a  code  of  reg- 
ulations governing  the  issue  of  letters  of  marque  and  reprisal. 

Other  Codes  of  Maritime  Laiv.  The  "  Maritime  Law  of 
Wisbuy,"°  the  "Customs  of  Amsterdam,"  the  "  Laws  of  Ant- 
werp," and  the  "Constitutions  of  the  Hanseatic  League"'  are 
names  applied  to  bodies  of  sea-laws  similar  to  those  already 
described,  which  were  recognized  in  the  cities  of  northwestern 
Europe,  on  the  North  and  Baltic  seas. 

These  early  systems  had  some  elements  in  common.  The 
authorship  of  none  of  them  is  fully  known.     The  most  gen- 

'  I  Halleck.chap.  i.  §  13;  Holtzen-  '■'    Manning,      Law    of     Nations 

dorff.  §^  76,  "j-j  ;  the  oldest  edition  (Amos  edition),  p.  15. 
of  the  Consolato  is  in  the  Catalan  '  Ibid.  *  Ibid, 

dialect  and  was  printed  in  Barcelo-  *  Dominion  of  the  Sea,  pp.  174- 

na  in  i  502,  by  order  of  the  consuls  of  1 90. 

that  city,  from  ancient  manuscripts.         '  Ibid.  pp.  190-206;  Holtzendorff, 

VVildman,  Institutes,  p.  20.  §78. 
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erally  accepted  opinion  is  that  they  were  drawn  up  by  com- 
missions of  merchants  or  lawyers  representing  different  cities, 
thus  giving  them  in  some  degree  the  character  of  commercial 
treaties.  All  of  them  contain  provisions  extracted  from  the 
earliest-known  maritime  code,  the  Rhodian  Law/,  which  were 
incorporated  at  an  early  date  into  the  general  body  of  Roman 
law,  and  were  recognized  and  sanctioned  by  the  emperors 
Tiberius  and  Hadrian.'  In  some  of  them  the  subjects  of  neu- 
trality and  neutral  rights  are  so  broadly  and  liberally  treated 
as  to  leave  but  little  room  for  improvement  in  the  codes  of 
more  recent  times.  All  of  them  evince,  on  the  part  of  their 
authors,  a  familiarity  with  the  Civil  Law,  and  each,  in  turn,  ex- 
ercised a  decided  influence  in  the  preparation  of  those  which 
followed  it." 


Development  of  International  Law 

The  sea-laws,  however,  applied  to  but  one  phase  of  inter- 
national relations — maritime  commerce — and  some  of  them 
had  been  in  existence  several  centuries  before  the  intercourse 
of  states  on  land  had  become  sufificiently  general  to  make  it 
possible  to  deduce  any  of  its  underlying  principles,  or  even  to 
formulate  the  common  usages  of  states  in  peace  or  war.  The 
nations  of  Europe  during  the  period  between  the  fourth  and 
fifteenth  centuries  were  in  a  formative,  transition  state,  of 
which  little  detailed  history  remains.  General  causes  were  at 
work,  however,  some  of  which  tended  to  favor,  and  some  to 
retard,  the  growth  of  international  law.     Some  of  these  were: 

The  Teutonic  Migrations.  The  Germanic  peoples  who 
passed  the  Rhine  and  the  Danube  in  the  first  five  centuries  of 
the  Christian  era,  were,  in  the  main,  uncivilized  tribes,  or  na- 
tions, whose  migrations  were  due  to  the  operation  of  two  forces 
— one,  constant,  a  desire  to  seek  new  homes  in  regions  having 
a  more  genial  climate  and  a  more  fertile  soil  than  were  to  be 

'  Manning,  pp.  14-21.  Lawrence,  Int.  Law,  §§27-29;  Man- 

^  Hosack,    pp.    163-172;    Pome-      ning,  pp.  14-18;  Levi,  pp.  13-15. 
roy,  §  40 ;   Holtzendorff,  §§  75-78 ; 
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found  in  the  inhospitable  regions  in  which  they  were  lo- 
cated  when  tiie  movement  began  ;  the  other,  casual  and  occa- 
sional, but  none  the  less  powerful,  the  irresistible  pressure  of 
ruder  and  less  civilized  neighbors  from  the  east.  Their  rulers 
were  leaders  in  war  only,  whose  title  to  command,  derived  from 
their  valor  or  military  capacity,  was  based  upon  the  loyalty  of 
their  followers,  who  accompanied  them  less  in  the  quality  of 
soldiers  than  as  companions  in  quest  of  new  habitations.  The 
conquests  which  they  effected  within  the  boundaries  of  the 
empire  resembled  more  nearly  acquisitions  of  land  by  a  people 
in  search  of  homes,  than  occupations  of  hostile  territory  as  that 
term  is  now  understood.  As  the  number  of  the  invaders  bore 
a  great  proportion  to  the  population  of  the  Roman  provinces 
which  they  occupied,  and  as  the  provincials  were  at  the  same 
time  enervated  by  long  peace,  the  expeditions  were  no  sooner 
completed  than  all  danger  of  resistance  was  at  an  end.  After 
dividing  among  themselves  such  lands  as  they  thought  proper 
to  appropriate,  the  invad'ers  separated  and  gradually  became 
merged,  or  amalgamated,  in  the  population  of  the  territories 
in  which  they  had  thus  established  themselves,* 

The  Feudal  System.  This  institution,  as  a  factor  in  the 
historical  development  of  modern  Europe,  was  the  remote 
rather  than  the  immediate  consequence  of  the  Teutonic  mi- 
grations which  have  already  been  explained.  The  fiefs  held, 
at  first,  in  life  tenancy,  in  time  became  hereditary  in  the  fam- 
ilies of  their  possessors,  and  the  barons,  aiming  at  complete 
political  independence,  and  but  feebly  held  in  clieck  by  their 
feudal  superiors,  finally  became  practically  supreme  in  their 
own  domains.  Without  their  territories  they  acknowledged, 
as  will  presently  appear,  a  qualified  allegiance  to  the  Pope  in 
spiritual  affairs,  and  there  was  a  similar  recognition,  in  some 
instances,  of  the  position  and  authority  of   the  German  em- 


'  De  Lolme,  Const,  of  Enj^land,  63-65;   Holtzendorff,  §  70 ;   I   Hal- 

pp.   148.  149;    Church.  The  begin-  leek,  pp.  4-6;    Bliintschli.  int.  pp. 

nincf  of  the  Midrile  Ai^es,  int.  pp.  15,  16;   Risley,  pp.  15-16;  Hoaacjc, 

1-13;  Mannin^^,  [jp.  14,  18-21 ;  Snov,  pp.  23-26. 
§2;  Walker,  Science  of  Int.  Law,  pp. 
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peror.  Such  recognition,  however,  was  at  best  but  shght  in 
either  case,  and  was  not  regarded  by  the  feudal  lords  as  con- 
stituting a  serious  restriction  either  upon  their  external  inde- 
pendence or  their  internal  authority.  While  the  system  last- 
ed its  effects  were,  on  the  whole,  unfavorable  to  the  growth  of 
international  law.  Europe  was  divided  into  a  large  number  of 
small  states,  or  groups  of  states,  ruled  by  dukes  and  barons, 
each  in  a  condition  of  constant  hostility  with  his  neighbors. 
Intercourse  by  land  was  always  difficult,  and  at  times  impos- 
sible ;  internal  commerce  could  not  exist,  and  the  growth  of 
towns,  as  centres  of  trade  and  manufacturing  industry,  was 
hampered  and  restricted.  War  was  the  rule,  and  peace  the 
exception  ;  the  rules  governing  the  operations  of  war  were  cruel 
and  harsh  in  the  extreme.  Quarter  was  rarely  given  ;  the  gar- 
risons of  besieged  towns  were  put  to  the  sword  ;  prisoners  of 
war  were  reduced  to  slavery  ;  and  so  great  was  the  mutual  dis- 
trust of  sovereigns  that  they  maintained  but  little  intercourse 
with  each  other,  and  obtained  such  information  as  they  de- 
sired by  questionable  means — through  agents  or  spies. 

The  system  culminated  when  the  modern  states  of  Europe 
began  to  assume  something  of  their  present  territorial  form. 
The  great  monarchies  could  only  grow  in  size  and  strength  at 
the  expense  of  the  power  and  possessions  of  the  feudal  nobles, 
and  so  soon  as  the  former  were  securely  established  the  power 
and  importance  of  the  latter  began  to  decline.' 

The  Institution  of  Chivalry.  This  came  into  existence 
during  the  feudal  period  ;  it  was  in  great  part  an  outgrowth 
of  the  Crusades  and  contributed  powerfully,  to  ameliorate 
some  phases  of  the  laws  of  war.  Its  code  applied  at  first  only 
to  the  conduct  of  knights  towards  each  other  ;  but,  in  so  far 
as  it  recognized  and  practised,  to  some  extent,  the  principles 
of  Christianity,  its  effects  were  soon  felt  in  the  milder  treat- 
ment of  captives  and  slaves,  and  in  the  different  and  stricter 

^  Woolsey,  §  8  ;  Walker.  Science  23-62 ;  Lawrence,  Int.  Law,  §§  27- 

of  Int.  Law,   pp.  42,  43;    Holtzen-  29;  Revue  de  Droit  International, 

dorff,  §§  72.  73;  Ward,  Inquiry,  pp.  voL  xxiii.   pp.  541-560. 
337-395 ;  Kliiber,  §11;  Hosack,  pp. 
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views  which  began  to  prevail   in  the  matter  of  keeping  faith 
with  enemies  and  strangers.' 

(c.)  The  Roman  Church.  Unquestionably  the  most  power 
ful  influence  that  was  exerted  upon  the  science  of  international 
law  during  its  formative  period  was  that  of  the  Roman  Church. 
As  the  political  power  of  the  Western  Empire  decayed,  and 
finally  disappeared,  the  Church,  an  organization  having  at  once 
a  religious  and  a  secular  aspect,  became  for  a  time  the  most 
powerful  organ  of  civilization  in  that  portion  of  western  Eu- 
rope which  had  formerly  acknowledged  the  sway  of  the  Roman 
emperors.  Its  authority  was  generally  acknowledged  and  re- 
spected, and  its  ministers  and  bishops,  in  addition  to  their 
sacred  functions,  frequently  found  themselves  called  upon  to 
perform  duties  entirely  secular  in  character.  Out  of  this  state 
of  affairs  grew  the  Canon  Law  ;  a  code  based,  to  a  great  extent, 
upon  the  Roman  law,  but  adapted  to  the  peculiar  exigencies  of 
the  Church  and  times.  Whf^e  intended  primarily  as  a  consti- 
tution for  the  government  of  the  Church  and  the  administration 
of  its  vast  interests,  its  provisions  were  found  to  be  applicable 
to  the  decision  of  a  great  variety  of  controversies,  ranging  in 
importance  from  the  disputes  of  private  individuals  to  the  ad- 
justment of  difficulties  of  serious  international  concern.' 

Ecumenical  Councils;  The  Papacy.  "The  assembly  of 
deputed  representatives  from  the  different  Christian  states 
gave  to  the  ecumenical  councils  the  character  and  composition 
of  a  sort  of  European  Congress.  Besides  the  settlement  of 
articles  of  faith  and  the  deposition,  or  excommunication,  of 
princes,  which  were  determined  upon  in  these  councils,"  '  there 
were  numerous  instances  in  which  their  decisions  were  sought 
in  purely  secular  affairs.  There  were  also  cases  in  which  the 
Pope  was  made  an  arbitrator,  or  referee,  in  questions  of  inter- 

'  Holtzendorff,  §  74;  Hosack,  pp.  8;  I  Halleck,  pp.  6,  7  ;  Levi.  pp.  11 

79-130;    Ward's    Inquiry,  pp.  155-  -13;     Holtzendorff,  §§  65,66,   68; 

230;    Kisley,   p.   19;  VVoolsey,  §  8  ;  Manninj^.  pp.  12-14  ;  Lawrence,  Int. 

Manning,  pp.  i  r,  12.  Law.  ?§  24,  25  ;  Hosack,  p.  29. 

'  Kiiiber,  §  11  ;  Maine,  Int.  Law,  ^  Manning,  pp.  12,   13;    Hosack, 

pp.  14-16;    Bluntschii,  int.  pp.  13-  pp.  29-60. 
15;  Kisley,  pp.  15-19;  Woolsey,  § 
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national  controversy.'  The  bull  of  Pope  Alexander  VI.,  of 
May  4,  1493,  fixing  upon  the  meridian  passing  through  a  point 
one  hundred  leagues  west  of  the  Azores  as  a  boundary  be- 
tween the  colonial  possessions  of  Spain  and  Portugal,  is  an  ex- 
ample of  the  exercise  of  such  arbitral  authority  on  the  part  of 
the  pope.  By  his  subsequent  approval  of  the  treaty  of  Torde- 
sillas,  this  line  was  fixed  at  the  meridian  passing  through  a  point 
370  leagues  west  of  the  most  western  point  of  the  Cape  Verde 
Islands.^  The  advantage  that  might  have  been  derived  from  the 
papal  interference  would  have  been  very  great  had  it  been  an 
authority  exercised  for  justice  instead  of  abused  for  ambition.' 
The  Holy  Roman  Empire.  It  is  a  tribute  to  the  profound 
influence  of  the  Roman  Empire  upon  the  minds  of  men  that 
the  theory  of  universal  sovereignty  should  have  so  long  sur- 
vived its  downfall,  and  that  it  should  have  been  deemed  nec- 
essary in  the  Middle  Ages  to  find  a  substitute  for  it  in  ex- 
isting institutions.  Such  a  substitute  was  found  in  the  empire 
founded  by  Charlemagne,  but  with  an  important  modification. 
The  temporal  head  of  Christendom  was  the  German  emperor; 
its  spiritual  head  was  the  Roman  pontiff  ;  but,  as  the  line  of 
division  was  not  sharply  drawn,  these  personages  often  came 
into  conflict,  and  the  international  law  of  the  Middle  Ages 
was  influenced  enormously  by  the  conflicting  claims  of  the 
pope  and  the  emperor.*     As  the  imperial  power,  at  any  time, 

'  Manning,  pp.  12,  13,     "At  the  without  any  protest  respecting  its 

Council    of     Lyons,    convened   by  validity." — Ibid. 
Gregory   X.,    in    1274,  the   inhabi-  -  For  an  exhaustive  discussion  of 

tants  of  Ancona  having  contested  this  incident,  see   the  article   en- 

the  right  of  the  Venetians  to  levy  titled  "  La  Ligne  de  Demarcation 

tolls,  and  exercise  other  rights  of  d'Alexandre    VL,"    by    M.    Ernest 

exclusive  dominion  in  the  Adriatic,  Nys,  in  vol.  xxvii.  of  the  Revue  de 

the  question  was  referred  to  the  Droit  International,  pp.  474-492. 
pope   and    was  discussed.     Judg-         '  Manning,  pp.  12,  13;   I  Selden, 

ment   was   given  that  the  inhabi-  De  Dominio  Maris,  chap.  xvi.  ;Leib- 

tants  of  Ancona  had  no  grounds  nitz.  Opera,  vol.  iv.  pp.  330,  331  ;  II 

for  their  complaints,  and  that  the  Ward's  inquiry,  p.  i. 
Venetians  were   possessed   of  the         *  Lawrence,  Essays  on''^odern 

sovereignty  of  the  Adriatic.     None  International    Law,  p.  149;    Holt- 

of  the  ambassadors  or  princes  pres-  zendorff,  §§  69,  71  ;  Bluntschli,  int. 

ent  at  the  council  objected  to  the  pp.  13-17. 
decision,  and  the  judgment  passed 
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depended  largely  upon  the  personal  influence  and  character 
of  the  emperors,  and  as  no  line  of  political  policy  was  long  ad- 
hered to  by  them,  the  papacy,  having  a  determined  and  well- 
settled  policy,  in  time  began  to  acquire  a  preponderance  even 
in  temporal  affairs. 

"The  idea  of  a  common  superior  still  lingered  among  the 
nations,  and  greatly  assisted  the  Roman  pontiffs  in  their  ef- 
forts to  obtain  a  suzerainty  over  all  temporal  sovereigns. 
For  as  the  empire  founded  by  Charlemagne  gradually  de- 
creased in  extent  till  it  scarcely  extended  beyond  the  limits 
of  Germany,  more  and  more  difficulty  was  felt  in  ascribing  to 
it  universal  dominion.  Yet  no  one  dreamed  of  asserting 
boldly  that  independent  states  had  no  earthly  superior;  and 
therefore,  when  the  papacy  came  forward  with  its  claims, 
men's  minds  were  predisposed  to  accept  them.  As  an  arbi- 
trator between  states  the  pope  often  exercised  great  influence 
for  good.  In  an  age  of  force  he  introduced  into  the  settlement 
of  international  disputes  principles  of  humanity  and  justice, 
and  had  the  Roman  Curia  always  acted  upon  the  principles 
which  it  invariably  professed,  its  existence  as  a  great  court  of 
international  appeal  would  have  been  an  unmixed  benefit.'" 

Rise  of  the  European  Monarchies.  During  the  period 
between  the  fourteenth  and  sixteenth  centuries,  and  as  a  con- 
sequence of  the  decline  of  the  feudal  nobility,  the  great  mon- 
archies of  Europe  began  to  acquire  strength  and  consistency, 
and  to  assume  something  of  their  present  territorial  form. 
These  governments  were  absolute  in  character,  and  although 
some  of  them  were  at  times  administered  with  considerable 
liberality,  in  none  were  popular  rights  recognized,  and  none 
were  limited  by  representative  institutions.  Not  only  were 
they  absolute  in  form,  but  in  most  of  them  the  idea  of  sov- 
ereignty had  become  associated  with  the  person  of  the  sov- 
ereign. '  He  was  the  head  of  the  state;  the  title  to  its  terri- 
tory and  property  was  vested  in  him,  and  he  was  held  to  be 
able  to  dispose  of  it  at  will.     Such  restraints  as  were  estab- 

'  Lawrence,  Essays  on  Modern  International  Law,  p.  149;  Ibid.  Int. 
Law,  §§  24-28  ;  HoltzcndorfT,  §  82. 
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lished  upon  the  power  of  the  sovereign  had  chiefly  to  do  with 
internal  affairs,  and  rarely  extended  to  his  foreign  relations. 
He  declared  war,  engaged  in  alliances,  offensive  and  defensive, 
entered  into  treaty  stipulations,  increased  or  diminished  his 
territories  by  sale,  gift,  or  exchange,  for  such  reasons  as  com- 
mended themselves  to  his  judgment,  or  to  his  views  of  pro- 
priety or  expediency;  as  a  result  diplomatic  relations  soon 
became  common,  alliances  were  entered  into,  agents  were 
established  at  foreign  capitals,  through  whom  information 
was  obtained  as  to  the  schemes  and  intentions  of  foreign 
powers.  Embassies  were  sent  and  received,  ambassadors  main- 
tained, and  great  wars  were  undertaken.  Conquests  were  made, 
and  territory  changed  hands ;  sometimes,  as  we  have  seen,  as 
a  result  of  war,  sometimes  after  the  manner  of  a  transfer  of 
property  among  private  individuals.' 

Such  intricate  and  important  international  relations  could 
not  long  exist  without  furnishing  precedents  of  sufficient 
value  to  be  cited  in  negotiation,  or  without  some  practices  and 
usages  acquiring,  by  frequent  repetition  or  general  consent, 
the  binding  force  of  international  customs.  The  sea-laws  fur- 
nished a  basis  upon  which  to  erect  a  code  of  maritime  law ; 
their  experience  in  war  and  negotiation  furnished  the  states  of 
Europe  with  an  abundance  of  material  for  the  preparation  of 
a  code  of  international  usages,  and  the  Roman  law  furnished 
a  stock  of  legal  maxims  and  principles  with  which  to  bind  the 
whole  fabric  together. 

The  Influence  of  Grotius.  At  the  close  of  this  period, 
and  at  a  most  opportune  moment  in  the  history  of  the  science, 

'"It  may  here  be  noted  that  one  on  the  other  hand,  by  his  acquisi- 

favorable   circumstance  which    fa-  tions  or  losses,  by  his  marriage,  by 

cilitated  the  creation  of  a  system  his  treaties,  by  his  enmities,  and  by 

of  international  law  was  the   mo-  his    wars,    irreparably    committed 

narchic  form  of  government  which,  the  state  he  represented,  and  his 

up  to  very  recent  times,  has  uni-  conduct  in  these  respects  was  only 

versally  prevailed  in  Europe.    The  to  a  small  extent  influenced  by  any 

state  was  bound  up  with,  and  to  a  constitutional    forces    within    the 

certain  extent  lost  in,  the  individu-  state    itself."      Amos,    Science   of 

ality  and  fortunes  of  its  sovereign  Law,  p.  336;  HoltzendorfT,  §  82. 
for  the  time  beina;.  The  soverei.o^n. 
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there  appeared  the  first  authoritative  treatise  upon  the  law  of 
nations,  as  that  term  is  now  understood.  It  was  prepared  by 
Hugo  Grotius,  a  native  of  Delft,  in  Holland.  He  was  a  man 
of  great  learning,  of  considerable  experience  in  public  affairs, 
and  a  profound  student  of  the  Roman  law ;  and  his  treatise, 
which  was  published  early  in  the  seventeenth  century,'  is,  in 
substance,  an  application  of  its  principles  to  the  external  re- 
lations of  states.  ,  It  was  at  once  perceived  to  be  a  work  of 
standard  and  permanent  value,  of  the  first  authority  upon  the 
subject  of  which  it  treats.  General  Halleck  justly  observes 
with  reference  to  it  that  it  "  has  been  translated  into  all  lan- 
guages, and  has  elicited  the  admiration  of  all  nations  and 
of  all  succeeding  ages.  Its  author  is  universally  regarded  as 
the  great  master-builder  of  the  science  of  international  juris- 
prudence."^ 

Great  as  were  the  inherent  merits  of  Grotius's  work,  how- 
ever, it  could  never  have  exercised  so  decisive  an  influence 
upon  state  affairs  as  it  did,  had  it  not  appeared  at  a  time  when 
the  existing  political  conditions  were  especially  favorable  for 
its  reception.  The  Thirty  Years'  War,  then  in  progress,  had 
been  marked  during  its  course  by  a  refinement  of  barbarous 
cruelty,  and  by  acts  of  atrocity  perpetrated  upon  the  un- 
armed and  unoffending  inhabitants  of  the  valley  of  the 
Rhine,  which  stand  without  a  parallel  in  the  history  of  ancient 
or  modern  war.  Many  of  the  military  operations  had  been 
undertaken  rather  with  a  view  to  the  chance  of  pillage  than 
from  a  desire  to  injure  or  defeat  the  enemy.  Population  had 
diminished,  great  tracts  of  territory  had  been  laid  waste,  and 
commerce  and  manufactures  had  wellnigh  disappeared.'  With 
an  experience  of  the  horrors  of  war  so  bitter  and  long  con- 
tinued as  that  which  Europe  was  then  undergoing,  it  is  not 
remarkable  that  men  should  have  been  willing  to  listen  to  any 

'  1625.  pp.  606-628;    Creasy,  §  84;  Law- 

'  I   Halleck,  p.  12;    I  Twiss.  int.  rence,  Int.  Law,  §§  31-4'- 

pp.    17  21  ;    Manning,    pp.    23-31  ;  "  Gardiner,    The    Thirty    Years' 

Wesllak<;,  pp.  36-51  ;  Walker,  Sci-  War,  chap.  xi.  §  iii.  pp.  217-220; 

ence  of  Int.  Law.  pp.  91-1 1 1  ;  Wool-  Lawrence,  Int.  Law,  §  32  ;  Holtzcn- 

^^y-  §§  3'.  32;    II    Ward's   ItHpiiry,  doiiT,§<S4;   Ilosack,  pp  173-226 
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scheme  which  promised  to  mitigate  the  severity  of  war,  or  to 
lighten  in  any  degree  its  terrible  burdens. 

But,  great  as  the  losses  had  been  in  men  and  material 
wealth,  it  may  be  doubted  whether  a  desire  to  ameliorate  the 
existing  usages  of  war  would  have  been,  of  itself,  an  agency 
sufificiently  potent  to  bring  about  a  reform  of  international 
law,  had  not  another  and  a  more  powerful  factor  contributed 
directly  to  the  same  end.  During  the  continuance  of  the 
Thirty  Years'  War,  the  purposes  for  which  the  war  was  carried 
on  had  undergone  a  complete  change.  The  contest  had 
originated  in  an  attempt  on  the  part  of  the  Protestant  princes 
of  Germany  to  achieve  their  political  and  religious  indepen- 
dence. In  its  later  stages  it  had  been  transformed  into  a  strug- 
gle for  preponderance  between  France  and  Austria,  and  it 
had  terminated,  in  1648,  to  the  complete  advantage  of  the 
former  power.  In  the  course  of  the  war  the  old  idea  of  papal 
and  imperial  supremacy  had  finally  disappeared.  The  ancient 
standard  of  international  obligation  had  ceased  to  exist,  and  a 
newer  and  more  enduring  standard  had  to  be  erected  in  its 
place.  As  the  idea  of  a  common  earthly  superior  was  no  longer 
recognized,  it  became  necessary  to  invent  a  theory  which,  while 
conforming  to  existing  political  conditions,  should  furnish  a  safe 
and  practicable  rule  for  the  conduct  of  interstate  relations. 

Such  a  scheme  was  that  proposed  by  Grotius.  The  ma- 
terials for  his  work  were  drawn  from  two  principal  sources, 
the  law  of  nature' — 1\it  jus gentmm  of  the  Romans  — and  the 

'  The  law  of  nature  was  a  system  §§  31-36;  Maine,  Anc.  Law,  pp.  70- 

of  ethics,  or  morals,  and  was  known  108. 

to  the  Romans,  in  a  rudimentary  The  law  of  nature  is  defined  in 
form,  as  the  y'z^j  ?m//^r«/  as  devel-  the  Institutes  of  Justinian  as  that 
oped  by  later  writers  it  was  known  law  which  nature  "has  taught  to  all 
to  students  in  Grotius's  time  and  animals;  a  law  not  peculiar  to  the 
still  forms  an  important  part  in  the  human  race,  but  shared  by  all  living 
courses  of  academic  study  in  many  creatures,  whether  denizens  of  the 
states  of  Continental  Europe  and  air,  the  dry  land,  or  the  sea."  Insti- 
in  the  states  colonized  by  them  in  tutes,  book  i.  title  ii.  par.  i.  Wild- 
Central  and  South  America.  See  man,  pp.  2-14.  The  function  which 
also  Westlake,  pp.  18-21;  I  Lor-  the  so-called  "law  of  nature  "  has 
imer.  Institutes,  pp.  19-26;  Wild-  performed  in  the  development  of 
man,  pp.  2-14;  Lawrence,  Int.  Law,  the  law  of  nations,  is  a   proof,  if 
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tacit  or  express  consent  of  nations.  The  last  of  these  sources 
of  authority  was  beheved  by  him  to  be  merely  supplemental 
to  the  first,  and  could  ordain  nothing  contrary  to  it.*  States, 
hke  men,  were,  from  his  point  of  view,  controlled  in  their 
actions  and  relations  by  the  operation  of  a  law  of  nature  as 
ancient  as  the  universe  itself.  This  law  could  be  added  to, 
but  not  modified.  He  believed  it  to  constitute  a  standard 
by  which  the  conduct  of  states  and  the  actions  of  individuals 
could  be  finally  judged  ;  and  he  imagined  that  the  Roman 
Empire  afforded  an  historical  example  of  its  successful  appli- 
cation in  international  affairs." 


such  were  needed,  that,  at  the  time 
at  which  the  rules  for  regulating 
the  mutual  relations  of  states  were 
beginning  to  be  systematized,  a 
prevalent  conception  existed  of  a 
great  moral  order  in  which  states, 
like  individual  persons,  must  find 
their  place.  The  exact  requisitions 
which  this  moral  order  implied 
were  indeed  very  obscurely  per- 
ceived, and  were  drawn  from  quar- 
ters of  the  most  opposite  character. 
Thus  the  maximsof  primitive  Chris- 
tianity were  mingled  with  the  con- 
clusions of  Middle  Age  casuists; 
and  the  prescriptions  of  knight- 
errantry  with  the  suggestions  of 
a  rudely  calculated  expediency." 
Amos,  Science  of  Law,  334.  The 
terms  JUS  natura  and  Jits  g-en/iwn, 
though  closely  allied  in  meaning, 
are  by  no  means  synonymous. 
The  former  was,  as  has  been  seen 
(page  18,  note  1),  a  body  of  ethical 
[principles;  the  latter  was  a  system 
of  jurisprudence.  So  long  as  a 
particular  principle  remained  in 
the  domain  of  ethics,  it  formed  a 
part  of  the.  JUS  naturce ;  so  soon, 
however,  as  it  came  to  be  recog- 
nized as  a  legal  rule  of  conduct, 
and  had  been  sanctioned  as  such 
by  the  state  and  applied  by  the 
courts  in  the  decision  of  cases,  it 
became  part  of  the  jus  gentiuvi. 
Westlake,    p.    22 ;    Lawrence,    Int. 


Law,  §§30-36;  Manning  (Amos  ed.), 
p.  10,  note  ;    Maine,  Anc.  Law,  ch. 

3-4- 

'  'Yh.Q.  jus  gentium  is  thus  defined 
in  the  "Institutes  of  Justinian": 
"  The  civil  law  of  Rome,  and  the 
law  of  all  nations,  are  thus  distin- 
guished. The  laws  of  every  people 
governed  by  statutes  and  customs 
are  partly  peculiar  to  itself,  partly 
common  to  all  mankind.  Those 
rules  which  a  state  enacts  for  its 
own  members  are  peculiar  to  itself, 
and  are  called  the  civil  law ;  those 
rules  prescribed  by  natural  reason 
for  all  men  are  observed  by  all  peo- 
ples alike,  and  are  called  the  law  of 
nations."  Institutes,  book  i.  title  ii. 
par.  2.  See  also  Lawrence,  Essays 
on  Modern  International  Law,  p. 
179,  and  the  title  "The  Roman 
Law"  in  the  discussion  of  the 
sources  of  international  law. 

''■  When  once  the  idea  began  to 
prevail,  that  the  governors  of  the 
several  states  of  Europe  were  sub- 
ject to  some  body  of  laws,  bearing 
an  analogy  to  the  national  law  of 
each  state,  there  was  no  need  for  a 
long  incubating  process,  during 
which  the  substance  of  the  new 
(international)  law  should  slowly 
acquire  its  true  shape  and  size. 
The  substance  was  fully  developed, 
at  once,  in  all  its  proportions. 
Amos,  Science  of  Law,  333. 
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We  now  know  that  Grotius's  theory  of  international  obliga- 
tion was  in  the  main  correct,  however  erroneous  may  have 
been  his  conception  of  its  origin  and  sanction  ;  and  it  is  a  re- 
markable tribute  to  the  intrinsic  excellence  of  his  work  that 
it  has  endured  so  successfully,  for  more  than  two  centuries 
and  a  half,  the  assaults  of  destructive  criticism  and  the  crucial 
test  of  practical  experience.  None  of  the  many  ingenious 
theories  which  have  been  advanced  in  opposition  to  his  have 
received  even  transient  recognition,  and  upon  the  foundations 
so  deeply  and  solidly  laid  by  its  immortal  founder  the  fabric 
of  the  science  securely  rests.' 

The  Sources  of  International  Law 

The  Roman  Law.  This  is  one  of  the  earliest  as  it  is  in 
many  respects  the  most  complete  and  elaborate  system  of 
law  that  has  ever  existed.  Most  of  the  codes  of  municipal 
law  now  in  force  among  the  Continental  states  of  Europe  are 
either  directly  based  upon  it,  or  derive  from  it  the  greater  part 
of  the  legal  principles  which  they  contain.  As  it  was  the  only 
system  of  law  with  which  the  earlier  writers  on  international 
law  were  familiar,  and  as  its  principles  seemed  to  be  suffi- 
ciently general,  in  character  and  scope,  to  apply  to  the  recip- 
rocal relations  of  states,  its  authority  was  frequently  invoked 
by  them  in  the  preparation  of  their  treatises. 

The  Jus  Gentium.  Like  all  ancient  legal  systems,  the  law 
of  Rome  was  a  development  of  the  governmental  experience 
of  the  Roman  people,  to  whom  its  provisions  exclusively  ap- 
plied. Such  aliens  and  strangers  as  were  resident  in  the  city 
were,  at  first,  without  legal  rights  or  privileges,  and  so  long  as 
Roman  citizenship  maintained  its  peculiar  character  of  exclu- 
siveness,  the  sanctions  and  penalties  of  the  civil  law  were 
held  to  be  binding  upon  Roman  citizens  alone. 

As  the  alien  class  increased  in  numbers,  as  well  as  in  wealth 
and  importance,  it  became  necessary  to  give  to  its  members 

'  Wild  man,  pp.  22-24;  Man-  pp.  91-107  ;  I  Halleck,  chap.  i.  §  15  ; 
ning,  pp.  24-29 ;  Westlake,  pp.  36-  Holtzendorff,  §  86  ;  Lawrence,  Int 
51  ;  Walker,  Science  of  Int.  Law,      Law,  §§31-38- 
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a  definite  legal  status,  and  to  secure  to  them  some  measure  of 
protection  in  their  persons  and  property.  "  The  expedient  to 
which  they  resorted  was  that  of  selecting  the  rules  of  law 
common  to  Rome  and  to  the  different  Italian  commonwealths 
in  which  the  immigrants  were  born.  In  other  words,  they  set 
themselves  to  form  a  system  answering  to  the  primitive  and 
literal  meaning  oi  Jus  gentium — that  is,  laiv  comvwn  to  all  na- 
tions. TheyVw  gentium  was,  in  fact,  the  sum  of  the  common 
ingredients  in  the  customs  of  the  old  Italian  tribes,  for  they 
were  all  the  nations  whom  the  RomansTTad  any  means  of  ob-T' 
serving,  and  who  sent  successive  swarms  of  immiL:^rants  to 
Roman  soil.  Whenever  a  particular  usage  was  seen  to  be 
practised  by  a  large  number  of  separate  races  in  commoiL.it 
was  set  down  as  part  of  the  laiv  common  to  all  nations,  ox  jus 
gentiumyj 

"  It  is  almost  unnecessary  to  add  that  the  confusion  between 
jus  gentium,  or  law  common  to  all  nations,  and  international 
law  is  entirely  modern.  The  classical  expression  for  inter- 
national  laiv  is  jus  feciale,  or  the  law  of  negotiation  and  di- 
plomacy."'  "  No  passage,"  says  Sir  Henry  Maine,  "has  ever 
been  adduced  from  the  remains  of  Roman  law  which,  in  my 
judgment,  proves  the  jurisconsults  to  have  believed  natural 
law  to  have  obligatory  force  between  independent  common- 
wealths ;  and  we  cannot  but  see  that  to  the  citizens  of  the 
Roman  Empire,  who  regarded  their  sovereign's  dominions  as 
conterminous  with  civilization,  the  equal  subjection  of  states 
to  the  law  of  nature,  if  contemplated  at  all,  must  have  seem- 
ed at  most  an  extreme  result  of  curious  speculation.  The 
early  modern  interpreters  of  the  jurisprudence  of  Rome,  mis- 
conceiving the  meaning  of  the  jus  gentium,  assumed  without 
hesitation  that  the  Romans  had  bequeathed  to  them  a  system 
of  rules  for  the  adjustment  of  international  transactions."' 

'  Maine,   Ancient    Law,    p.   47;  lology,  vol.  xiii.  No.  26;  Manning, 

Holtzendorff.  §  64;    Westlake,  pp.  p.  10.  note;  I  Lorimer,  chap.  i. 

18-21  ;    I    Halleck,   chap.    i.    §   4;  '  Maine.  Ancient  Law,  p.  50. 

Wildman,  pp.  5-14;  I  Phillimore,  §§  Mbid.   p.  95.      Morey,   Outlines 

36-38;  Creasy,  §§  88,  89  ;  Lawrence,  of  the  Roman  Law,  p.  207. 
Int.  Law,  §   38;    Journal    oi    Phi- 


22       THE  ELEMENTS  OF  INTERNATIONAL  LAW 

It  is  not  necessary  to  suppose,  however,  that  Grotius  was 
mistaken,  either  in  his  view  of  the  spirit  of  the  Roman  law, 
or  in  his  appHcation  of  its  principles  to  states  in  their  interna- 
tional relations.  That  system  was  the  outgrowth  of  long  ex- 
perience, and  its  methods  of  dealing  with  the  legal  relations 
of  individuals  were  elaborated  with  great  care.  From  the 
stand-point  of  the  civil  law  the  Roman  land-owner  was  regarded 
as  an  independent  proprietor  within  the  boundaries  of  his 
landed  estate.  It  provided  elaborate  and  adequate  remedies, 
which  were  applied  whenever  his  personal  or  property  rights 
were  trespassed  upon  or  invaded,  and  it  regarded  all  Roman 
landed  proprietors  as  equal  before  the  law.  Grotius,  in  his 
great  work,  but  applied  these  principles  to  sovereign  states. 
Each  state,  according  to  his  view,  Avas  independent  within  its 
territorial  limits,  and  all  states  were  equal  in  dignity  and  in 
the  number  of  sovereign  rights  which  they  enjoyed,  however 
unequal  they  may  have  been  in  power  and  influence.' 

These  principles  lie  at  the  foundation  of  modern  interna- 
tional law,  and  such  of  its  doctrines  as  have  received  general 
sanction  are  based  directly  upon  them.  It  was  thus  easy  for 
Grotius  and  his  successors  to  deduce  from  the  Roman  law  by 
far  the  greater  part  of  the  system  of  international  law  as  it 
exists  to-day.  In  its  fundamental  principles  it  has  changed 
but  little  since  Grotius's  day.  In  its  detailed  rules  it  is  under- 
going a  slow  but  constant  modification  ;  the  tendency  being 
towards  greater  liberality  of  view  in  the  treatment  of  new 
questions  as  they  arise,  and  in  the  modification  or  amendment 
of  old  practices,  to  adapt  them  to  the  conditions  imposed  by 
modern  civilization.  Like  municipal  law,  it  keeps  pace  with 
the  development  of  the  human  race  ;  it  is  affected  by  that  de- 
velopment, and,  in  turn,  reacts  upon  it,  influencing  the  cur- 
rent of  human  events  to  a  remarkable  degree.' 

'  Amos,  Science  of  Law,  p.  338;  made  to  produce  uniformity,  cer- 

Lawrence,     Int.     Law,     §§  31-38;  tainty,  and  publicity;  every  eflfort 

HoltzendorfY,  §§  57-64.  that  is  made  after  harmony  of  spirit 

^  Every  improvement  that  is  in-  and  of    interpretative   method  on 

troduced  into  the  rules  of  interna-  the  part  of  the  public  lawyers  of 

tional  law;  every  attempt  that  is  different  states  —  all  point   to  the 
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Custom  and  Usage.  The  force  of  custom  and  usage  in 
the  regulation  of  conduct  is  as  potent  in  the  intercourse  of 
states  as  it  is  in  the  affairs  of  individuals.  When  the  acts  of  a 
state  are  criticised,  the  attempt  is  invariably  made  to  justify 
them  by  a  reference  to  approved  precedents;  so,  too,  when  the 
correct  line  of  governmental  conduct  is  not  quite  clear,  the 
attempt  is  made  to  support  proposed  courses  of  action  by 
a  similar  reference  to  precedents.  For  this  reason  usages  which, 
by  long  continued  observance,  have  ripened  into  approved  cus- 
toms, acquire  sanction  as  rules  of  international  law.  As  the 
acts  of  the  past  are  thus  made  to  influence  present  conduct, 
it  would  seem  to  follow  that  the  influence  of  custom,  as  a  source 
of  international  law,  would  be  extremely  conservative;  this  is 
not  the  case,  however,  since  a  rule  based  upon  custom  must 
justify  itself,  not  only  by  precedent,  but  must  also  conform  to 
the  moral  standards  of  the  present  day.  Otherwise  customs 
and  practices  which  are  now  universally  condemned — such  as 
slavery,  the  killing  of  prisoners  in  war,  the  pillage  of  unde- 
fended towns,  and  other  cruel  and  inhuman  practices — would 
be  justified  by  custom  and  precedent.  This  is  not  the  case,  and  a 
custom  which  does  not  conform  to  modern  standards  of  hu- 
manity and  enlightenment  is  without  authority  or  value  as  the 
source  of  a  rule  of  international  law.' 

Trejatiea.  and  Conventions.  As  international  law  derives 
its  bindin<i  force  from  the  consent  of  nations,  and  as  treaties 
are  compacts,  freely  entered  into,  describing  the  conditio n s 
and  defining  the  limitations  which  nations  agree  to  observe  in 
their  intercourse  with  each  other,  it  follows  that  they  are  of 
the  highest  authority  in  determining  what  that  law  is  upon 

grafJuHi  elaboration  among  states  later  sense.  Amos,  Science  of  Law, 
of  what  may  be  properly  called  a  p.  326 ;  Creasy,  §  89. 
supreme  political  authority.  What  '  Manning  (Amos  ed.),  pp.  80-82  ; 
form  thisauthority  will  take  it  may  I  Halleck,  p.46;  II  Ibid. 461;  I  Phil- 
be  impossible  for  us,  in  this  gencr-  limore,  pp.  38-42;  Woolsey,  §  28; 
ation,  so  much  as  to  guess,  just  as  Vattel,  prelim,  chap.  §  25;  Walker, 
the  members  of  an  early  develop-  Science  of  Int.  Law,  pp.  12,  19-21  ; 
ing  village  cf>mmunity  had  no  ma-  I  LorinuT,  pp.  27-37  ;  Hall,  pp.  6, 
terials  from  which  to  construct  a  7;  I  (Ortolan,  p.  64 ;  Holtzendorff, 
notion  of  civil  government  in  its  §  25 ;  I  Pradier-Kodcre,  §  28. 
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any  point  covered  by  their  stipulations.  For  example,  many 
naturalization  treaties  stipulate  Tora  period  of  residence,  usu- 
ally five  years  in  length,  as  a  condition  preliminary  to  naturali- 
zation. This  warrants  the  inference  that  a  period  of  residence 
is  a  necessary  preliminary  to  a  change  of  national  allegiance. 
Other  treaties  provide  that  consuls  may,  under  certain  circum- 
stances, perform  judicial  acts  in  foreign  ports.  This  warrants 
the  inference  that  no  such  exercise  of  consular  jurisdiction  is 
lawful  unless  authorized  by  treaty  stipulations.' 

The  Municipal  Law  of  States.  Much  information  may 
be  derived  from  this  source  upon  questions  having  at  once  a 
municipal  and  an  international  phase.  Such  is  the  case  with 
the  subjects  of  citizenship  and  naturalization,  of  neutrality, 
extradition,  and  piracy.  The  army  and  navy  regulations  of 
different  states,  and  the  rules  adopted  by  them  for  the  guid- 
ance of  their  diplomatic  and  consular  representatives,  throw 
light  upon  many  questions  of  international  usage.^  / 

The  Judgments  of  International  Courts,  or  Boards  of 
Arbitration.  These  tribunals  are  created  for  the  express 
purpose  of  adjusting  international  disputes  and  differences. 
Their  judgments,  therefore,  should  constitute  precedents  as 
binding  upon  sovereign  states  as  are  the  decisions  of  municipal 
courts  upon  individuals  who  carry  their  difficulties  to  them  for 
adjustment.^  The  most  conspicuous  example  of  a  resort  to 
the  principle  of  arbitration,  as  a  means  of  adjusting  an  inter- 
national difference,  will  be  found  in  the  operations  of  the  Ge- 
neva Tribunal,  a  court  created  by  treaty  between  Great  Britain 


'  Manning,  pp.  55-61;  I  Lorimer,  Science  of  International  Law,  pp. 

pp.  37-51  ;  I  Halleck,  chap.  ii.  §  28;  49,  50,  note. 

Pomeroy,  §§   35-39;    Hosack,  pp.  M   Pradier-Fodere,  §  29;  I  Hal- 

131-162;  Creasy,  §  90;  I   Ortolan,  leek,  chap.  ii.  §  24;    Holtzendorff, 

pp.  79-103;  Holtzendorff,  §§  26-28;  §  29;  Wheaton,  §  15,  par.  3;  Pome- 

I   Phillimore,  pp.  44-54;  Wheaton,  roy,  §  40;  Woolsey,  §  29;   Glenn, 

§  15,  par.    2;  Ward's    Inquiry,  pp.  §  6;   I  Phillimore,  §§  53,54;  Law- 

231-358;   I  De  Martens,  Precis,  §§  rence,  §  66 ;  Risley,  pp.  28,  29. 

13,14;  Woolsey,  §  30;  Glenn,  §5;  '  Creasy,  §§  86,  87;  Lawrence,  Int. 

Hall,    int.  chap.    pp.    7-1 1;     Law-  Law,  §  64  ;  I   Pradier-Fodere,  §  32  ; 

rence.  International   Law,  §  63  ;    I  I  Halleck,  chap.  ii.  §  23;  Risley,  pp. 

Pradier  -  Fodere,    §    27 ;     Walker,  32,  3^. 
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and  the  United  States,  to  which  was  referred  the  adjustment 
of  the  important  controversy  known  as  the  "Alabama 
Claims."  ' 

The  Decisions  of  Municipal  Courts  upon  Questions  of 
International  Law.  Although  the  courts  of  a  state  have 
chiefly  to  do  with  the  decision  of  questions  arising  under  its 
own  municipal  law,  they  are  sometimes  called  upon  to  recog- 
nize and  apply  the  rules  of  international  law  in  the  decision 
of  particular  cases.  This  is  found  to  be  necessary  when  the 
national  character  of  an  individual  is  drawn  in  question,  or 
his  capacity  to  perform  certain  acts — as  to  make  contracts  or 
to  hold  or  transfer  property.  In  the  decision  of  what  are 
called  prize  cases,  which  is  usually  an  incident  of  the  juris- 
diction of  admiralty  courts,  the  law  administered  is  almost 
exclusively  international.  The  decisions  upon  questions  of 
international  law  which  have  been  rendered  by  Marshall  and 
Story  in  the  United  States,  and  by  Lord  Stowell,  Sir  Robert 
Phillimore,  and  Dr.  Lushington  in  England,  are  of  the  highest 
authority,  and  have  been  cited  repeatedly  as  precedents  in 
negotiation.' 

The  Diplomatic  Correspondence  of  States;  State  Papers; 
Foreign  Relations,  etc.  These  are  valuable  sources  of  in- 
formation upon  all  questions  connected  with  the  law  and 
usages  of  nations.  The  opinions  of  law  officers  and  attorneys- 
general  to  their  respective  governments,  the  correspondence 
of  a  state  with  foreign  powers,  and  the  reports  of  commissions 
created  for  the  purpose  of  obtaining  and  digesting  information 
upon  special  subjects,  are  examples  of  this  class.  Unfortu- 
nately much  correspondence  between  governments  is  still  re- 
garded as  confidential,  and  so  is  not  easily  accessible.  Eng- 
land and  the  United  States,  however,  publish  at  intervals  the 

'  For  a  full  discussion  of  the  ere-  Int.    Law,    pp.    46-56;    I    Halleck, 

ation    and    operations  of   this  tri-  chap.  ii.  §§  22-25;  Wheaton.  §  15, 

bunal,    see    the    chapter    entitled  par.  i  ;  VVildman,  pp.  36, 37  ;  Glenn, 

"Neutrality."  §5;  Woolsey.  §  30 ;    Risley.  pp.  32- 

''  Pomeroy,  Int.  Law, §45;  I  Pra-  35;  I   Phillimore,  §  57;  Lawrence, 

dier-Fodere,  §§  30-32;     Holtzen-  Int.  Law,  §  64. 
dorfl,  §§  29-31  ;  Walker,  Science  of 
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greater  part  of  their  correspondence  with  foreign  powers.  The 
practice  of  other  states  in  this  respect  is  less  uniform.' 

General  Histories;  The  Histories  of  Important  Epochs; 
Biographies  of  Eminent  Statesmen.  From  these  sources 
much  information  may  be  obtained  as  to  the  history  of  the 
wars,  negotiations,  and  treaties  which  have  exercised  a  great, 
and  sometimes  decisive,  influence  upon  the  mutual  relations 
of  states  and  upon  the  development  of  the  science  of  inter- 
national law.^ 

The  Works  of  Text  Writers.  The  writings  of  those  who 
have  made  the  history  and  development  of  international 
usages  a  subject  of  special  study  will  always  constitute  our 
chief  source  of  knowledge  upon  the  subject.  The  earlier 
writers  were  roughly  grouped  into  two  schools.  One,  made 
up  chiefly  of  Continental  authors,  who  were  familiar  with  the 
Roman  law,  and  by  whom  great  authority  was  attached  to 
the  views  of  text  writers.  The  other,  composed  of  English 
and  American  writers,  whose  works,  strongly  influenced  by 
the  common  law  of  England,  attach  the  greatest  weight  to 
the  decisions  of  competent  courts  and  to  the  precedents  es- 
tablished by  the  usages  of  nations  and  recognized  by  them  as 
binding  in  their  intercourse  with  each  other.  The  present 
tendency  is  to  obliterate  this  distinction.  The  history  of  both 
the  Roman  and  common  law  has  been  exhaustively  studied, 
and  is  now  generally  known,  and  the  historical  method  of 
treatment  is  found  to  be  as  successful  in  its  application  to 
international  as  to  municipal  law.' 

A  decided  unanimity  of  opinion  among  authors  as  to  the 
reason  or  justice  of  a  particular  usage  is  strong  evidence  of  its 


1  Manning,  pp.  55-64;  I  Lorimer,  ^  Pomeroy,  §§  45,  46;  Wildman, 

Institutes,  bk.i.  ch.v. ;  1  Halleck,ch.  pp.  22-37  ;  I  Pradier-Fodere.  §§33, 

ii.§3o;  Wheaton,§  i5,par.  5;  Pome-  34;  I   Halleck,  chap.   ii.  §§  26,27; 

roy,  §  41  ;  Woolsey,  §  30;  Creasy,  §§  Wheaton,  §  15,  par.  i  ;  Creasy,  pp. 

80-91;  Lawrence,  Int.  Law,  §  65.  78,80,90;  Glenn,  §  5,par.  b;  Wool- 

■■' Wheaton,   §15,    par.  6;    Pom-  sey,  §  30  ;  I  Phillimore,  §  58  ;  Holt- 

eroy,  §  39 ;  Creasy,  pp.  88. 89;  Glenn,  zendorff,  "  Esquisse  par  A.  Rivier," 

§  5,  par.  e ;  Woolsey,  §  34 ;  I  Pradier-  pp.  35 1-494. 
Fodere,  §  26  ;  Holtzendorff,  §  39. 
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general  acceptance  as  a  rule  of  international  law.  "  Writers 
on  international  law,  however,  cannot  make  the  law.  To  be 
binding,  the  law  must  have  received  the  assent  of  the  nations 
who  are  to  be  bound  by  it."' 

International  Public  Opinion.  This  is  one  of  the  most 
potent,  if  not  the  most  powerful,  of  the  agencies  now  acting 
upon  the  development  of  international  law.  In  proportion  as 
civilization  and  enlightenment  increase  will  the  influence  of 
public  opinion  increase  as  a  factor  in  shaping  the  policy  and 
practice  of  states  and  in  formulating  the  rules  of  international 
law.  Its  effects  can  be  seen  in  the  abolition  of  obnoxious 
practices,  of  which  the  slave-trade  is  an  example,  in  the  re- 
striction upon  the  traffic  in  coolies,  in  the  prevention  of  ag- 
gressive wars,  and  in  the  advancement  of  arbitration  as  an 
agency  for  the  solution  of  international  differences." 

Divisions  of  International  Law 

Basis  of  Classification.  The  rules  of  international  law 
are  susceptible  of  reference  to  one  or  both  of  two  ultimate 
sources: 

(a.)  Those  deduced  from   relations  based  upon  ethical  or 

'  Justice    Cockburn,    in    R.    vs.  pose  on  the  authority  of  an   ante- 

Keyn  ;    Stephens,  "  History  of  the  cedent   'law  of  nature.'     This  law 

Criminal  Law,"  vol.  ii.  p.  41.     "  In  of  nature  is  here  intended  to  imply 

the  actual  erection  of  the  complete  a  body  of  prescriptions  of  universal 

structure  of  international  law, there  and  necessary  validity,  the  exact 

have  been  two  celebrated  schools  terms  of  them  beinp:  discoverable 

which,  severally,  have  aflected  to  on  the  application  of  certain  wide 

extract  from  different,  or  even  from  and  general  maxims  of  justice.truth, 

opposite  sources,  the  rules  of  which  mercy  and    humanity,  to  the  par- 

the  body  of  law  is  composed.    The  ticular  circumstances  of   the  case 

one  school  has  rested  the  author-  for  which  the  rule  is  demanded." 

ity    for    an    European  law  of    na-  Amos,  Science  of  Law,  p.  337  ;  see 

lions  upon  the  actual   usage,  and  also  note  3,  p.  26. 
the   assent  implied   in  the  fact  of         "  For  an  extended  discussion  of 

that  usage  of  the  states  of  Europe,  this  subject,  see    Amos,    Political 

The  fjther  school  has  not  felt  itself  and  Legal  Remedies  for  War;  Lori- 

bound    by  the  limitations  implied  mcr,    Institutes,    pp.    87-90;     and 

in  actual  usage  or  assent,  but  has  Mackintosh,    Collected    Works,  p. 

conceived   itself  entitled  to  make  430 ;  Creasy,    First    Platform,    pp. 

the    European    law  of  nations   re-  362,  363 ;  I  Lorimer,  pp.  87-90. 
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moral  principles.     To  this  class  belong  good  faith,  humanity, 
and  comity,  the  faithful  observance  of  treaties  and  agreements. 

{b.)  Those  deduced  from  usage,  agreement  or  precedent,  and 
so  based  upon  the  consent  of  nations  ;  hence  international  law 
may  be  divided  mto  : 

(i.)  The  Natural  Law  of  Nations.  As  men  living  to- 
gether in  communities  are  guided  in  their  actions  and  relations 
by  well-known  moral  laws,  so  nations,  which  are  but  societies, 
or  aggregates,  of  men,  and  the  individuals  who  control  and 
represent  them,  are  guided  in  their  actions  by  the  same  moral 
rules.  From  this  body  of  ethical  principles,  governing  alike 
individuals  and  nations,  is  deduced  the  natural  laiv  of  nations} 

The  code  of  Christian  ethics  contained  in  the  New  Testa- 
ment serves  at  once  as  a  rule  of  conduct  in  international 
relations,  and  as  a  standard  by  which  that  conduct  can  be 
judged,  and  its  inherent  rightfulness  or  wrongfulness  deter- 
mined.' 

(2.)  The  Positive  Law  of  Nations.  It  has  been  seen  that 
the  rules  which  regulate  sovereign  states  m  Oieir  TrTtercourse 
with  each  other,  not  being  imposed  b}^  a  common  superior,  are 
not  laws  in  the  sense  in  which  that  term  is  used  in  municipal 
jurisprudence.  It  has  also  been  seen  that  some  of  the  rules  of 
international  law  are  deduced  from  customs  which  are  tjhem- 
selves  derived  from  usages  and  precedents  that  have  been 
sanctioned  by  long  continued  observance;  others  are  based 
upon  formal  agreements,  or  contracts,  called  treaties,  or  con- 
ventions, to  which,  in  some  cases,  most  "states  of  the  civilized 
world  have  been  parties.  This  body  of  rules  is  sometimes  _ 
called  the  Positive  Law  of  Nations^  and  has  been  classified, 
having  regard  to  its  sources,  into": 

'  Wheaton,  Int.  Law,  §  9 ;  Vattel,  ^  I  Stephens,  History  of  the  Crim- 
prelim.  chap.  §7;  I  Halleck,  chap,  inal  Law  of  England,  pp.  33,  34; 
ii.  §  3;  Woolsey,  §§  10-13,  26,  27;  I  Halleck,  chap.  ii.  §§  5,  6 ;  Wool- 
Creasy,  §§  20-48;  I  Phillimore,  pp.  sey,  §§  26,  27;  I  Pradier- Fodere, 
27-39.  §§    13-20;    Vattel,   prelim,  chap.  § 

^  Creasy,  §§  \\a,  15  ;  Woolsey,  §§  27;  Creasy,  §§  65-79;  Holtzendorff, 

10-16;   I  Halleck,  chap.  ii.  §§  2-6;  §§6,7;  I  Ferguson,  §  19;  I  Twiss, 

I  Phillimore,  §§  29-33  ;   I  Twiss,  §§  §§  82-85. 
82-87. 
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(a.)  The  Customary  Law  of  Nations,  including  those  rules 
which  are  deduced  t'loni  usa^c  and  {)rcccdent.' 

(d.)  The  Conventional  Law  of  Nations,  inchidini,^  those 
rules  which  are  based  upon,  or  dcihiccd  from,  the  consent  of 
states  as  expressed  in  the  treaties  and  conventions"  entered 
into  by  them.''        """  __  ^    ^ 

The  Parties  to  International  Law 

The  parties  to  international  law  are  sovereign  states.  In 
the  fullest  acceptation  of  the  term  it  prevails  only  among  the 
Christian  states  of  Europe  and  those  originally  colonized  by 
them  in  America  and  elsewhere.  This  is  due  to  the  fact  that 
these  states  have  had  a  common  historical  development,  and 
recognize  the  same,  or  nearly  the  same,  standards  of  law  and 
morals.  The  area  over  which  it  operates,  however,  is  slowly 
extending.  Turkey  became  a  party  to  it  in  1856,  and  it  is 
steadily  gaining  recognition  in  China,  Japan,  and  other  Asi- 
atic states,  though  its  acceptance  in  those  countries  can  never 
be  so  complete  as  in  the  Western  nations  of  Europe  and 
America.^ 


References.  The  origin  of  the  science  of  international  law  and  its 
historical  development  have  been  made  the  subject  of  treatment  by  many 
writers,  both  English  and  Continental.  The  earhest  EngUsh  work  upon 
this  subject  is  that  of  Ward,  whose  "  Inquiry  into  the  Foundation  and 
History  of  the  Law  of  Nations  in  Europe  "  appeared  in  1795.  VVheaton's 
"History  of  the  Law  of  Nations"  is  the  fullest  and  in  many  respects 
the  most  satisfactory  work  of  the  kind  in  the  English  language.  To  a 
certain  extent  Ward  and  Wheaton  supplement  each  other.     The  legal 

'  Holtzendorff,  §    25;    Manning,  sey,  §  5:  Wildman,  p.  38;  Kliiber. 

pp.  78-85;    I   Hal'leck,  chap.  ii.  §§  §§  1,2;  Heftter,  §  i;  Walker,  Manu- 

8,  9;  I  Philiimorc,  §§41-45.  a),  pp.  1-7;  I  Twiss.  §§  i,  2;  Dana's 

''  Wheaton.  Int.  Law,  §  9;  I  Hal-  Wheaton,  §16;  Hall,§§  1.2  ;  Hlunt- 

leck,  chap.  ii.  §§  7,  8  ;   Vattel,  pre-  schli,  liv.  ii.  §  17:  I  Ferguson,  §  16. 

lim.  chap.  §§  24,  25;  Creasy,  §  79;  F"or  a  discussion  of  the  position  of 

Manning,  pp.  86.  87;   Lawrence,  §  China  in  international  law.  see  vol. 

63;  I  Philiimorc.  chaps,  v.  and  vi.  xvii.  Kcvue  de  Droit  International, 

§§49-54.   1  Twiss.  pp.  148-150.  p.  504. 

^  Lawrence.  Int.  Law,  §  42  ;  Wool- 
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and  historical  works  of  Hallam,  Freeman,  Stephen,  Amos,  and  Maine 
in  English,  and  of  Mommsen,  Ranke,  and  Ihne  in  German,  have  contrib- 
uted to  throw  much  light  upon  the  history  of  society  and  institutions, 
and  it  is  impossible  to  understand  the  development  of  international  law 
without  some  knowledge  of  the  historical  development  of  the  states  and 
societies  of  whose  relations  with  each  other  international  law  is  but  the 
record.  Most  works  upon  the  law  of  nations  contain,  in  their  introduc- 
tory chapters,  more  or  less  full  accounts  of  the  history  of  the  science. 
Among  them  may  be  mentioned  those  contained  in  Halleck,  chaps,  i.  ii. ; 
G.  F.  De  Martens,  §§  1-15;  Phillimore,  introduction  and  cliaps.  iii.-ix. ; 
Hefiter,  §§  1-13;  Hall,  introduction  and  p.  2,  note;  and  Laurent, 
"Droit  de  Gens,"  and  "  f^tudes  sur  I'Histoire  de  I'Humanite,"  liv.  ii., 
chaps,  i.-iii. ;  liv.  iii.,  chaps,  i.-iv. ;  liv.  iv.,  chaps,  i.  ii.  The  profound 
influence  exerted  by  the  Roman  law  upon  the  development  of  the 
science  is  now  fully  appreciated.  For  a  discussion  of  the  question,  see 
Maine,  "  Ancient  Law,"  pp.  92-108;  Amos,  'Science  of  Law,"  pp.  332- 
341;  Morey,  "Outlines  of  Roman  Law,"  pp.  207-214;  Lawrence,  "  Prin- 
ciples of  International  Law,"  chap.  iii.  §§  30-41;  and  Westlake's  "Inter- 
national Law,"  chaps,  ii.-v.  The  principal  attempts  to  codify  the  rules  of 
international  law  are  those  undertaken  by  David  Dudley  Field  in  the 
United  States,  and  Professor  Bluntschli  in  Germany.' 

General  Bibliography  of  the  Subject  of  International  Law.  For  a 
full  bibliography  of  the  subject  of  international  law,  see  G.  F.  De  Mar- 
tens, "Precis  du  Droit  de  Gens,"  pp.  357-441;  Kliiber,  "Droit  de 
Gens,"  pp.  419-468,  and  Holtzendorflf,  '  Introduction  au  Droit  de  Gens." 
For  a  similar  work  in  English,  see  Woolsey's  "  International  Law,"  ap- 
pendix i.  pp.  413-429. 

*  See  also  vol.  xxi.  Revue  de  Droit  International,  n.  521. 


CHAPTER    II 

STATES    AND    THEIR    ESSENTIAL   ATTRIBUTES  :    SOVEREIGN- 
TY,  GOVERNMENT,  TERRITORY 

State:  Nation.  A  state  is  a  society  of  persons  having  a 
permanent  political  organization,  and  exercising  within  a  cer- 
tain territory  the  usual  functions  of  government.' 

The  terms  state  and  nation  are  by  no  means  synonymous. 
The  latter  involves  the  idea  of  a  community  of  race  or  lan- 
guage, the  former  is  applied  to  a  society  of  men  organized 
under  some  form  of  government  and  occupying  a  fixed  terri- 
tory. A  nation  may  furnish  a  contingent  of  population  to 
several  states.  There  is  a  Polish  population  in  Austria,  Russia, 
and  Prussia  ;  a  German  population  in  Prussia  and  Austria  ;  on 
the  other  hand,  the  Austrian,  Russian,  and  Ottoman  empires 
include  several  distinct  nationalities.  As  applied  to  societies 
of  men,  the  term  state  represents  an  artificial,  the  term  nation 
a  natural,  division.  In  recent  times  the  tendency  to  reorgan- 
ize states  upon  a  national  basis  has  been  very  marked.  The 
movements  within  the  present  century  which  have  resulted 
in  quite  a  large  measure  of  national  unity  in  Germany  and 
Italy  are  illustrations  of  this  tendency.^ 

Citizens:  Subjects.  The  members  of  this  society,  or  the 
individual  units  whose  association  forms  the  body  politic 
known  as    the  state,  are  called  its  citizens   or  subjects ;  the 

'  Creasy,  pp.  93-99,  112-118;  limore,  §§  63-65  ;  I  Pradier-Fodere. 
Wheaton,  §§  17.  33;  Vattel,  liv.  i.  §§  45-68;  Wildman,  p.  39;  Law- 
chap,  i.  ?  I  ;  Maine,  Int.  Law.  pp.  rence,  §43;  HcfTter,  §§  15-18. 
33,54,74;  Hall,§§i,2;  Manning,',  p.  ''  J  Hallcck,  chap.  iii.  §  2 ;  Whea- 
92;  Pomeroy,  §§  47-56;  Woolscy,  ton,  §  17;  Pomeroy,  §  47;  Bowen, 
§36;  Kliiber,  §  20;  Hluntschli,  §§  §  9  ;  I  Pradicr-Fodcrc',  §§  45-68,  69- 
17-27  ;  I  De  Martens,  §  16;  I  Phil-  81  ;  I  Phillimore.  §§  61^5. 
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former  term  being  used  in  states  having  republican  forms  of 
government :  the  latter  in  those  in  which  monarchical  institu- 
tions exist.  The  duties  and  privileges  of  citizenship  are  de- 
termined, as  will  presently  be  seen,  in  part  by  municipal,  and 
in  part  by  international  law.' 

Government.  The  government  of  a  state  is  the  outward, 
visible  expression  of  its  sovereignty;  it  is  also  the  agency 
by  means  of  which  its  sovereign  powers  are  exercised,  and 
through  which  it  maintains  intercourse  with  other  states  ot 
the  civilized  world.  It  speaks  and  acts  through  agents,  called 
public  officers,  whose  powers  are  exercised,  in  behalf  of  the 
community  at  large,  in  accordance  with  the  requirements  of 
its  constitution  and  laws.*  Through  one  of  its  departments 
or  offices,  that  of  State,  or  Foreign  Affairs,  its  intercourse 
with  other  states  is  conducted. 

Kinds  of  Government.  A  constitutional  government  is  one 
in  which  the  powers  of  sovereignty  are  defined  and  limited  in 
accordance  with  the  principles  of  a  fundamental  law  called  a 
constitution.  None  of  the  modern  Christian  states  that  ac- 
knowledge the  sanctions  of  international  law  can  be  said  to  be 
absolutely  without  a  constitution  or  fundamental  law  of  some 
sort.  There  may  be  no  substantial  guarantees  of  individual 
right  or  of  personal  freedom ;  indeed,  such  rights  may  not 
exist,  or  may  be  restricted  within  very  narrow  limits.  It  may 
be  a  formal  written  instrument,  as  in  the  United  States;  it 
may  be  in  great  part  unwritten,  as  is  the  case  with  the  British 
constitution  ;  or,  as  in  many  Continental  states  of  Europe,  it 
may  be  embodied  in  the  municipal  law,  from  which  those  prin- 
ciples which  are  of  a  fundamental  character  may  be  deduced 
and  determined.     In  some  form  it  must  exist.     Without  such 

'  Vattel,  liv.  i.  chap.  xix.  §  212;  xxiii.  of  the  Revue  de  Droit  Inter- 

Pomeroy,  §  171.     For  a  discussion  national,  pp.  441-474  ;  vol.xxiv.pp. 

of  the  right  of  suffrage  from  the  69-99;  vol.  xxvi.  pp.  51-75,  269-288. 

point  of  view  of  municipal  or  con-  "  Vattel,  liv.  i.  chap.  1.  §§  2,  3  ; 

stitutional    law    see   Cooley,   Con-  Kltiber,  §§  30,  53  ;  I  De  Martens,  §§ 

stitutional  Law,  pp.  259-268;  see,  23-28;  Hall,  §  2;   HefTter,  §  16;  I 

also,  the  articles  on  political  suf-  Lorimer,  pp.  203-210. 
frage,  by  M.  Henri  Pascard,  in  vol- 
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a  body  of  fundamental  principles  no  modern  government 
could  be  carried  on.' 

An  absolute  government,  on  the  other  hand,  is  one  in  which 
no  limitations  have  been  imposed  upon  the  sovereign;  where 
such  limitations  exist,  they  usually  appear  in  some  form  of 
representative  institutions,  the  members  of  which  are  chosen 
by  an  exercise  of  the  right  of  suffrage  on  the  part  of  its  citizens 
or  subjects;  a  government  is  also  said  to  be  absolute  in  form 
when  the  duties,  privileges,  and  immunities  of  citizenship  have 
not  been  made  the  subject  of  formal  constitutional  guarantees.' 

Classification.  Governments  are  also  classified  according 
to  the  source  of  sovereign  power,  or  the  manner  in  which  it  is 
exercised  in  cach.^ 

A  monarchy  is  a  government  in  which  the  sovereign  powers 
are  concentrated  in  a  single  person.  An  absolute  monarchy 
is  one  in  which  the  concentration  of  sovereign  powers  is  real. 
A  limited  monarchy  is  one  in  which  the  royal  authority  is  re- 
stricted in  its  exercise,  usually  by  representative  institutions 
of  some  kind.  These  restrictions  may  be  so  extensive  in 
character  as  to  reduce  the  sovereign  to  the  condition  of  an 
hereditary  executive.     This  is  the  case  in  England. 

An  aristocracy  is  a  government  in  which  the  sovereign 
powers  are  held  to  reside  in  a  class.  If  the  ruling  class  con- 
stitutes a  small  proportion  of  the  population  the  resulting  gov- 
ernment is  called  an  oligarchy. 

A  democracy  is  a  government  in  which  the  sovereign  powers 
are  held  to  reside  in  all  the  people,  and  are  exercised  by  them 
directly, 

A  republic,  or,  as  it  is  sometimes  called,  a  democratic  re- 
public, is  a  government  in  which  the  sovereign  power  resides 
in  the  people,  but  is  exercised  by  representatives  elected  by 
them  for  that  purpose. 

'  I  De  Martens,  §  24;  Kltiber,  §§         '  Kliiber,  §§  30-35  ;  I  De  Martens, 

30,51,  52;   I   Lorimcr,  pp.  208-215;  §§  23-28;   I    Loriiner,   jjp.  203-212; 

Creasy,  §i^  102-106;  Ortolan,  liv.  1.  Creasy,  §§  100-103;   I  Pradicr-Fo- 

pp.  10-13;  Hcflter,  §  16.  dere,  §  125. 

'  I  De  Martens,  §  25 ;  I  Lorimer, 
pp.  211,  212. 
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De  Facto  and  De  Jure  Governments.  Governments  are 
again  classified,  according  to  the  opinion  or  belief  of  the  per- 
son using  the  term,  into  governments  de  facto  and  de  jure.  A 
de  facto  government  is  one  actually  existing  in  a  state,  and  for 
the  time  possessing  sufificient  strength  to  exercise  sovereign 
powers.  Thus  the  de  facto  government  in  France,  in  1792, 
was  that  carried  on  by  the  National  Convention.  A  de  jure 
government  is  one  which  the  person  using  the  term  believes  to 
be  the  rightful  government  of  the  state  ;  and  it  may  or  may  not 
be  in  enjoyment  of  the  power  of  sovereignty.  Thus,  in  1792, 
Austria  regarded  the  government  of  Louis  XVI.  as  the  de  jure 
government  of  France.  From  the  stand-point  of  international 
law  the  term  government  is  usually  applied  to  the  de  facto 
government  of  a  state,  and  such  governments  are  generally 
recognized  in  fact,  if  not  in  name.' 

Sovereign  States 

THE   essential   ATTRIBUTES   OF   SOVEREIGNTY 

Sovereign  States.  The  term  "  state "  has  already  been 
defined  as  a  society  of  persons,  organized  for  a  particular  pur- 
pose, and  occupying  a  particular  territory.  Within  the  bound- 
aries of  that  territory  the  power  of  the  state  may  be  absolutely 
supreme,  or  it  may  be  dependent  upon,  or  exercised  in  sub- 
ordination to,  that  of  some  other  state ;  in  both  cases  the 
body  politic  is  a  "state"  from  the  point  of  view  of  the  law  of 
nations,  but  it  is  only  in  the  former  case,  however,  that  it  is 
regarded  as  a  sovereign  state.  A  sovereign  state  may  there- 
fore be  defined  as  one  which  retains  and  exercises  in  their 
entirety  its  essential  attributes  of  sovereignty,  which  has  part- 
ed with  none  of  them,  but  retains  them  all  unimpaired.^     In 

'  Creasy,  §§  103-111;  I  Halleck,  ber,  §  21;  Bluntschli,  §  64;   I  De 

chap.  iii.  §  21 ';  Wildman,  p.  57.    See  Martens,  §  23  ;  Bowen,  Int.  Law,  § 

also  the  title,  p.  42,  "Recognition  9;  Wheaton,  part  i.  chap.  i.  §  20; 

of  Sovereignty."  Vattel,    liv.   i.  chap.    i.  §  4 ,    Gro- 

'  I  Halleck,  chap.  iii.  §  i ;   Klii-  tius,  book  i.  chap.  iii.  §  7  ;  Heffter, 
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this  sense  Russia,  England,  France,  China,  Japan,  and  the 
United  States  are  sovereign  states. 

The  Essential  Attributes  of  a  Sovereign  State.  From 
the  point  of  view  of  international  law,  the  attributes  which  are 
essential  to  the  conception  of  a  sovereign  state  are  three  in 
number — sovereignty,  inde'pendence,  and  equality. 

Sovereignty.  The  sovereignty  of  a  state  is  its  inherent 
right  to  assume  and  exercise  jurisdiction  over  all  questions 
"arising  within  its  boundaries,  and  to  control  and  regulate  the 
actions  and  legal  relations  of  all  persons  within  its  territorial 
limits.*  This  jurisdiction  —  in  all  cases  not  covered  by  the 
principle  or  fiction  of  exterritoriality,  presently  to  be  explained 
— extends  not  only  to  those  who  occupy  the  status  of  citizens 
or  subjects,  but  includes  all  persons  whatsoever,  whether  aliens 
or  domiciled  strangers,  who,  by  coming  into  the  territories  of 
the  state  are  presumed  to  have  submitted  themselves  to  the 
operation  of  its  laws  during  the  period  of  their  residence  or 
sojourn.* 


§§  15-25;  Poineroy,  §51  ;  Manning, 
p.  93  ;  Westlake,  chap.  vii.  ;  I  Fer- 
guson, S  24;  Gallaudet,  p.  62  ;  Hall, 
§  i;  I  Pradier-F"odere,  §§  129-136; 
Wildman,  pp.  38,39;  Ortolan,  liv. 
i.  pp.  10,  II,  46-48. 

'  Heffter.  §§  18,26;  Bluntschli, 
§§  64-68;  Kliiber,  §  21  ;  Woolsey, 
§  37  ;  Manning,  pp.  92,  93  ;  I  Hal- 
leck,  chap.  iii.  §§  1-9  ;  Creasy,  pp.  6, 
95.99;  Pomeroy,  §51. 

''  In  modern  text-books  the  most 
signal  and  decisive  attributes  of  a 
state  are  usually  said  to  be  "  sover- 
eignty "  and  "independence."  A 
formal  distinction  is  not  commonly 
made  between  the  import  of  these 
terms,  though,  from  the  way  in 
which  they  are  severally  used,  it 
would  seem  that  the  notion  that 
underlies  them  is  one  of  whicii  sov- 
ereignty rcfiresents  the  positive, 
and  independence  the  negative 
side.  The  sovereignty  of  a  state 
is  its  inherent  capacity  it  enjoys  to 
select,  to  maintain,  or  to  change  its 


own  form  of  government;  to  ex- 
ercise plenary  civil  and  criminal 
jurisdiction  over  its  own  subjects  ; 
to  alienate  or  (subject  to  the  claims 
of  other  states)  to  acquire  terri- 
tory ;  to  make,  with  other  states, 
a  fair  competitive  claim  to  the  use 
of  common  things,  such  as  the 
ocean  and  unoccupied  territory; 
and  to  uphold,  by  every  means  in 
its  power,  the  integrity  of  its  ex- 
istence both  against  external  and 
internal  enemies.  It  is  obvious 
that  the  sovereignty  here  described 
can  only  be  fully  exercised  by  any 
one  state  with  the  practical  concur- 
rence and  co-operation  of  every 
other  state.  Thus  the  positive  en- 
joyment and  exercise  of  sovereign- 
ty implies,  as  its  negative  and  es- 
sential correlative,  independence; 
that  is,  exemption  from  every  spe- 
cies of  interference  on  the  part  of 
other  states.  Manning,  Lawof  Na- 
tions (Amos  cd.),  pp.  92,  93. 
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Independence.  The  conception  of  independence  is  in- 
cluded in  that  of  sovereignty,  of  which,  indeed,  it  is  the  neg- 
ative view.  It  .invply^es -an  immunity  from  all  interference 
from  without  in  the  purely  internal  affairs  of  a  state,  and  im- 
"pHes  a  corresponding  obligation  to  abstain  from  similar  inter- 
ference in  the  internal  affairs  of  other  states.' 

Equality.  Itjhas  been  seen  that  a  state  possesses  a  certain 
number  of  sovereign  rights  and  powers.  These  rights  are  pos- 
sessed in  precisely  the  same  number  and  to  the  same  degree 
by  every  sovereign  state.  This  is  called  the  equality  of  states. 
It  is  not  to  be  inferred  from  this  definition  that  all  states  are 
equal  in  dignity,  importance,  or  power.  It  is  only  asserted 
that  each  state  possesses  the  same  number  of  sovereign  rights 
and  powers,  and  each  to  the  same  degree  that  they  are  pos- 
sessed by  every  other  state."  For  example :  England  and 
Portugal  have  the  same  right  to  borrow  money,  to  send  am- 
bassadors, and  to  make  treaties  of  alliance.  But  whether  one 
can  borrow  money  at  a  lower  rate  of  interest  than  the  other, 
whether  the  ambassadors  of  both  powers  at  Berlin  have  the 
same  influence,  and  whether  an  alliance  with  one  will  be  as  ad- 
vantageous as  with  the  other,  are  questions  that  depend  upon 
the  financial  resources,  political  influence,  and  military  power 
of  each  state,  all  of  which  are  very  unequal. 


'  Creasy,  §§  95-99;  Pomeroy,  §  ^  I  Halleck,  chap.  v.  §§  1,2;  Vattel, 

51;  Manning,    pp.  93-100;   West-  prelim,  chap.  §  18;    Wheaton,  part 

lai<e,  chap.  vii. ;  I  Lorimer,  pp.  139-  ii. chap.  iii.  §§  152-160;  Heffter,  §§27, 

154;  I  Twiss,  §§  106,  107;  I  Fergu-  53;  Kliiber,  §  89;  Bluntschli,  §§  81- 

son,  §  28;  I  Halleck,  chap.  iv.  §  i  ;  94 ;   I  De  Martens,  §  125;  Creasy, 

Wheaton, part  ii. chap.  i.  §  72;  Klii-  §§  119-129;  Pomeroy,  §  51;    Man- 

ber,  §§  22,  45-50;  Bluntschli,  §§  64  ning,  pp.  100-102;  West-lqke,  chap. 

-67;  I  De  Martens,  §  116;    Vattel,  vii.;  I  Ferguson,  §  29  ;  (jallaudet,  p. 

prelim,  chap.  §  15;  Hall,  §§  8-10;  I  102;  I  Phillimore,  §  1^1-7  ;  I  Pradier- 

Phillimore,  §  145;   Creasy,  §§  95-  Fodere,  §§  442-461  ;  Ortolan,  liv.  i. 

99;    I  Pradier-Fodere,  §§  287-295;  pp.  51,  52. 
Wildman,  pp.  38,  39;   Ortolan,  liv. 
i.  p.  51 ;  Lawrence,  Int.  Law,  §  jo. 


states  and  their  essential  attributes         37 

Dependent  States:  Confederations 

Dependent  States.  A  sovereign  state  has  already  been 
described  ;  a  dependent  or  semi-sovereign  state  is  one  which 
has  lost  or  surrendered  some  of  its  essential  attributes  of 
sovereignty,  or  which  was  not  endowed  with  perfect  sov- 
ereign rights  when  it  was  constituted  a  state.  The  Ionian 
Islands,  placed  by  the  Treaty  of  Paris  under  the  protection 
of  Great  Britain,  are  cited  by  Kluber  as  a  perfect  example 
of  a  semi-sovereign  state.'  In  this  sense  the  Samoan  Islands, 
the  Congo  Free  State,  Egypt,  and  Bulgaria  are  dependent 
states. 

Confederations.  A  confederation  is  an  artificial  state,  re- 
sulting from  the  more  or  less  complete  union  of  two  or  more 
states.  This  involves  the  temporary  or  permanent  surrender 
of  some  sovereign  rights  on  the  part  of  each  of  the  confeder- 
ated states  which  pass  to,  and  are  vested  in,  the  artificial 
state  created  by  the  treaty  of  union,  or  constitution  of 
the  confederacy.  The  number  and  importance  of  the 
sovereign  rights  surrendered  by  the  component  states  will 
determine  the  character  and  strength  of  the  confederacy. 
If  the  powers  surrendered  be  few  and  non-essential,  V:he 
confederacy  is  said  to  be  weak;  if,  on  the  other  hand,  the 
powers  so  surrendered  be  numerous  and  important,  the  re- 
sulting confederation  is  said  to  be  strong  —  the  strength  or 
weakness  of  the  union  being  determined,  in  every  case,  by  the 
number  and  importance  of  the  rights*  vested  in  the  confcder-- 
ate  government  by  the  treaty  or  compact  which  created  it. 
The  United  States  under  the  Articles  of  Confederation,  the 
Holy  Roman  Empire,  the  Zollverein,  and  the  German  Con- 
federation, as  reorganized  in  i8i5,are  examples  of  loose  con- 
federations. The  present  German  Empire  is  a  stronger  con- 
federation.    The  Swiss  Confederation,  the  union  of   England 

'I  Phillimore.p.  100;  Kliiber,§§24  iii.  §  7  :    Vattel,  liv.  i.  chap.  i.  §§  7- 

-26,  33;   Bluntschli,  §§  76 -So;  I  De  il  ;  Wheaton,  part  i.  chap.  ii.  §§  34- 

Martcns,  §^  20-23  ;  I  Hallcck,  chap.  39;    I   F'hilliinorc.  §§  70-99;    I-^iw- 

"••§§  3-9-17;  Grotius,  book  i.  chap,  rence,  §49;  Westlake,  pp.  86-101. 

118201 
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and  Scotland,  the  United  States  under  the  present  Constitu- 
tion, are  examples  of  close  political  union/ 

Rule  for  Determining  the  Strength  of  a  Confederation 
or  Union.  Between  these  extremes  there  may  exist  many 
kinds  of  confederacies.  To  determine  the  political  strength 
of  any  particular  confederation  its  constitution  must  be  exam- 
ined, and  an  accurate  account  taken  of  the  powers  surrendered 
and  retained  by  each  component  state.  If  the  power  of  making 
political  treaties,  of  sending  and  receiving  ambassadors,  and  of 
making  war  and  concluding  treaties  of  peace  are  vested  in  the 
central  government,  the  confederacy  is  said  to  be  strong.  If 
a  considerable  number  of  these  powers  are  retained  by  the 
component  states  the  confederation  is  said  to  be  weak.^ 

Protectorates.  The  term  "  protectorate  "  is  applied  to  the 
relation  established  between  a  stronger  and  a  weaker  state,  by 
which  the  weaker  is  protected  from  foreign  aggression  and  in- 
terference, but  suffers  in  consequence  some  diminution  of  its 
rights  of  sovereignty  and  independence.  This  relation  is 
established  by  treaty,  by  the  terms  of  which  the  extent  and 
character  of  the  protectorate  are  determined.  In  most  pro- 
tectorates the  foreign  relations  of  the  protected  state,  includ- 
ing the  power  to  engage  in  war,  are  in  great  part  regulated 
by  the  protector.  In  so  far  as  other  nations  are  concerned, 
however,  the  relations  of  the  interested  states  forming  the  pro- 
tectorate are  regarded  as  strictly  internal  in  character;  "the 
two  constitute  a  single  system,  possessing  and  exercising  all 
the  powers  which  belong  to  civilized  government,  and  not  sub- 
ject to  the  interference  of  any  third  state  as  to  the  distribu- 
tion of  those  powers,*"  which  is  regulated  by  the  interested 
states  to  the  exclusion  of  all  others.     The  republic  of  San 

'  Wheaton,  part  i.  chap.  ii.  §§  39-  Pomeroy,  §  62  :  Dana's  Wheaton, 

59;    I  Halleck,  chap.  iii.  §§   10-17;  §§44-59!  I  Lorimer,  pp.  182-215. 

Kliiber,  §§  27,  28  :  Bluntschli,  §§  70-  "  =  Westlake,  p.   178;   Ibid.  87-89; 

73;    I    De    Martens,    §§    20,    29;    I  Lawrence,  §§  102-104;     I  De  Mar- 

Philhmore,  §§   100-123;    Creasy,  §§  tens,  §  16;   Hall,  §  38,  p.  127;  I  Or- 

140-146;  Ortolan,  liv.  i.  pp.  13-38;  tolan,  pp.  38-45;    I    Halleck,  chap. 

Lawrence,  §§  45-51.  iii.  §  9  ;  Heffter,  §  22,  par.  iv. 

^  Lawrence,  §  45  ;  Woolsey,  §  108; 
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Marino  in  Italy,  and  the  relation  existing  between  France 
and  Tunis  and  England  and  Zanzibar  are  examples  of  pro- 
tectorates in  the  modern  sense  of  the  term/ 


Sovereign  Powers 

nature  and  classification 

Extent  of  Sovereignty.  From  the  definition  of  a  sovereign^ 
state  it  follows  that  ''the  jurisdiction  of  a  nation  within  its 
own  territory  is  necessarily  exclusive  and  absolute.  It  is  sus- 
ceptible of  no  limitation  not  imposed  by  itself.  Any  restric- 
tion upon  it  deriving  validity  from  any  external  source  would 
imply  a  diminution  of  its  sovereignty  to  the  extent  of  the  re- 
striction, and  an  investment  of  that  sovereignty  to  the  same 
extent  in  that  power  which  could  impose  such  restriction.'' 
This  jurisdiction  extends  to  all  subjects  and  over  all  persons 
within  its  territorial  limits,  it  matters  not  whether  those  per- 
sons be  native-born,  or  naturalized  citizens,  or  aliens.  It  in- 
volves the  right  of  maintaining  any  form  of  government,  of 
administering  that  government  in  accordance  with  its  own 
views  and  methods,  and  of  changing  its  form  whenever  such 
a  change  seems  necessary  or  desirable.  It  implies  the  right  of 
classifying  the  sovereign  powers,  and  of  distributing  them 
among  several  departments,  or  of  concentrating  all  of  them 
in  the  hands  of  a  single  ruler  or  sovereign.  It  involves  an 
immunity  from  interference,  from  external  sources,  in  the  en- 
joyment and  exercise  of  its  sovereign  powers,  and  a  corre- 
sponding obligation  to  abstain  from  similar  interference  in 
the  internal  affairs  of  other  states.^ 

'  Westlake,  pp.  177-187;  Walker,  20,  21  ;  Vattel.liv.  i.  chap.  iii.  §§  31- 

Manual,  pp.  15,  16,  31  ;  Hall,  §  38*,  37;  I  Ilallcck,  chap.  iv.  §§  1-3.  chap, 

p.    129,  note;    Risley,  p.    39.     For  vii.;  I  Twiss,  §§  157-1 59 ;  Pomcroy, 

the  meaninj^  of  the  term  "spheres  §§  166-173. 

of  influence,"  see  the  article  so  en-  "  Mannin^j.  Law  of  Nations,  i)p. 

titled    in   chap,   iii.,  "Perfect   and  92,   93.      According  to    the    pure 

Imperfect  Rights."  spirit  of  the  law  of  nations,  no  na- 

"  Caseof  the /fArZ/ii/Zi/-^, 7  Cranch.  tion  f^ives  herself  a  claim  to  call 

116;  Wheaton,  part  i.  chap.  ii.   §§  upon  other  nations  for  a  strict  ob- 
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Classification  of  Sovereign  Powers.  The  right  of  sov- 
ereignty is  inherent  in  the  artificial  body  politic  which  we 
call  the  state.  It  is  exercised,  like  other  sovereign  powers, 
through  the  government  of  the  state,  and  the  various  rights 
of  jurisdiction  are  usually  classified  and  distributed  among  the 
different  departments  of  government.  The  jurisdictional  pow- 
ers of  a  state  are  usually  divided  into: 

{^.)  T/ie  Legislative  Department.  In  this  department  is 
vested  the  power  to  make,  alter,  and  repeal  laws.  In  states 
which  recognize  the  people  as  the  ultimate  source  of  sover- 
eignty, this  department  stands  first  in  power  and  importance. 
It  expresses,  more  directly  than  any  other,  the  sovereign  will 
upon  any  question  coming  within  its  jurisdiction.  It  deter- 
mines the  policy  of  the  state  upon  all  matters  internal  and  ex- 
ternal, and  can  change  that  policy  at  will.  At  the  other  ex- 
treme lie  states  in  which  the  sovereign  authority  is  held  to 
reside  in  the  person  of  a  single  ruler  or  sovereign.  Here  the 
legislative  department  does  not  exist,  and  the  powers  usually 
exercised  by  it  are  vested  in  the  hands  of  the  sovereign  or  ex- 
ecutive. 

{b^  The  Executive Departvient.  In  this  department  is  vested 
ihe  power  to  execute  the  laws  and  to  represent  the  state  in 
its  intercourse  with  foreign  powers.  In  states  which  recognize 
the  principle  of  popular  sovereignty  the  executive  himself 
represents  the  people  in  the  exercise  of  that  class  of  govern- 
mental powers  which  has  to  do  with  carrying  the  laws  into 
effect.  He  is  responsible  to  them  for  the  manner  in  which  he 
performs  his  duty;  and,  either  directly  or  through  his  subor- 
dinates, represents  them  in  all  intercourse  with  foreign  powers. 
In  the  exercise  of  the  powers  which  are  peculiar  to  his  office 


servance  of  their  law  who  does  tions,  founded  throughout  on  the 
not  observe  it  strictly  upon  her  own  purest  morality  and  the  most  ex- 
part,  not  only  in  the  particular  panded  philanthropy,  and  every 
class  of  cases  in  which  she  makes  part  of  it  is  equally  obligatory 
the  call,  but  throughout  the  whole  on  all  nations.  —  Sullivan's  case,  I 
system  of  that  law;  for  that  law  Opinions  of  Attorney-General,  509 
presents  an  entire  system  of  the  [51 1],  Wirt  (1821). 
relative    rights  and    duties  of   na- 
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he  is  independent  of  the  other  departments  of  the  govern- 
ment. He  also  represents  in  the  highest  degree  the  dignity 
and  majesty  of  the  state ;  an  insult  to  him  is  an  insult  to  the 
state,  and  attacks  directed  against  his  person  or  authority  are 
usually  given  the  character  of  treason. 

(c.)  The  Judicial  Department.  In  this  department  is  vested 
the  power  to  apply  the  laws  in  the  decision  of  cases  arising 
under  them.  The  jurisdiction  of  the  courts  of  a  state  is  fur- 
ther classified  into  civil  and  criminal.  The  former  extends 
to  the  decision  of  all  suits  or  controversies  in  law  or  equity, 
arising  between  individuals  out  of  contracts,  claims,  and  ser- 
vices, as  well  as  from  torts  and  injuries.  The  latter  includes 
the  power  to  try  and  punish  all  offences  against  the  state  or 
its  sovereign  representative,  or  against  society  or  the  individ- 
uals who  compose  it. 

Exclusive  Jurisdiction,  where  Exercised.  This  right  of 
jurisdiction  is  exclusive  in  all  cases  arising  within  the  territorial 
limits  of  a  state,  or  upon  its  public  or  private  vessels  on  the 
high  seas.  It  is  of  the  most  comprehensive  character,  and, 
within  the  territorial  limits  as  above  described,  no  offence  can 
be  committed,  no  act  be  done,  no  occasion  arise  for  govern- 
mental interference  of  any  kind  that  will  not  fall  within  the 
jurisdiction  of  some  branch  or  department  of  the  government 
of  the  state,  or  over  which  that  jurisdiction  will  not  be  final 
and  exclusive.' 

Acquisition  and  Loss  of  Sovereignty.  Of  the  states  now 
acknowledged  as  sovereign,  in  the  civilized  world,  some  were 
in  existence  when  international  law  began  to  assume  impor- 
tance as  a  separate  science  ;  others  have  since  been  added  to 
the  family  of  states.  A  new  state  may  come  into  being  in  one 
of  two  ways. 

'  The  jurisdiction  of  the  nation  inution  of    its  sovereignty  to  the 

within  its  own  territory  is  necessa-  extent  of  the  restriction,  and  an  in- 

rily  exclusive  and  absfjlute.     It  is  vestment  of  that  soverciijnty  to  the 

susceptible  of  no  limitation  not  im-  same  extent  in   that  power  which 

posed    by    itself.     Any    restriction  could    imjjose    such     restriction. — 

upon  it,  deriving  validity  from  an  Schooner  J'^.v(/i(ii{t^e  vs.  McFadden, 

external  source,  would  imply  a  dim-  7Cranch,  116  [136]. 
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(a.)  By  separation  from  an  existing  state  or  states ;  and  this 
maybe  brought  about:  (i)  By  peaceful  methods,  with  the  con- 
sent of  the  parent  state,  or  with  the  mutual  consent  of  the  states 
from  which  the  new  state  derives  its  territory  and  population; 
(2)  By  violent  or  hostile  means,  as  by  revolution  or  conquest. 

(d.)  By  the  combination  of  two  or  more  states  into  a  per- 
manent union,  the  component  states  abandoning  their  identity 
completely,  or  surrendering  permanently  most  of  their  sov- 
ereign powers.' 

A  state  may  lose  a  part  or  the  whole  of  its  sovereign  char- 
acter. It  may  lose  its  identity  completely,  by  absorption  in 
another  state  ;  by  peaceful  methods  of  confederation  or  union, 
or  by  the  hostile  methods  of  conquest  or  subjugation.  Sov- 
ereign rights  and  obligations,  however,  can  never  be  destroyed. 
If  they  cease  to  be  exercised  by  one  state  they  pass  with  the 
population  and  territory  into  the  corporate  existence  of  an- 
other, which  assumes  them,  and,  while  enjoying  the  rights, 
must  recognize  and  be  bound  by  the  obligations.* 

Recognition  of  Sovereignty.  When  a  new  state  comes 
into  being,  in  accordance  with  any  one  of  the  methods  above 
indicated,  it  becomes  an  acknowledged  member  of  the  family 
of  nations  as  a  consequence  of  its  independence  being  recog- 
nized by  states  already  in  existence.  The  question  of  accord- 
ing such  recognition — both  as  to  time  and  method — is  a  mat- 
ter which  each  state  decides  for  itself;  in  some  cases  it  is 
promptly  accorded,  in  others  it  is  delayed,  either  indefinitely, 
or  until  certain  conditions  have  been  fulfilled.  Sooner  or  later, 
however,  the  independence  of  a  state,  being  a  question  of  fact, 
its  separate  and  independent  existence  must  be  recognized,  as 
a  matter  of  fact,  by  the  states  of  the  civilized  world. ^ 

'  I  Halleck,  chap.  ill.  §  18;  Whea-  ton,    part    i.   chap.   ii.    §§    22-27; 

ton,  part  i.  chap.  ii.  §  21  ;    Hall,  §  Grotius,  book    ii.  chap.   ix.  §  6;   I 

26;  I  Phillimore,  §  62  ;    Creasy,  §§  Phillimore,  §§  124,  125;  Creasy,  §§ 

147-153;   I  Pradier-Fod^re,  §  128;  151,  152;  I  Pradier-Fodere,  §§  146- 

Ortolan,    liv.   i.    p.   11;    Revue  de  148  ;  Ortolan,  liv.  i.  pp.  1 1,  12. 

Droit    International,    vol.    xx.     p.  '  I  Halleck,  chap.  iii.  §  22  ;    Hall, 

303 ;   Kliiber,    §  23 ;    Lawrence,    §§  §  26  ;  Wheaton,  part  i.  chap.  ii.  §§ 

56-60.  26, 27;  Creasy,  §§  637-643;  I  Lorimer, 

"  I  Halleck.chap.  iii.  §23;  Whea-  book  ii.  pp.  93- 152;    I    Ferguson, 


STATES    AND    THEIR    ESSENTIAL   ATTRIBUTES 


43 


Right  of  a  State  to  Change  its  Constitution  and  Form  of 
Government.  As  an  incident  of  its  sovereignty  and  inde- 
pendence, a  state  has  a  perfect  right  to  make  such  changes  in 
its  constitution,  government,  and  laws  as  it  may  deem  ex- 
pedient or  desirable  ;  and  these  changes  may  be  so  radical  in 
character  as  to  effect  a  complete  change  in  its  form  of  gov- 
ernment. The  position  of  such  a  state  in  international  law  is 
in  no  way  affected  by  such  changes,  so  long  as  they  are  strict- 
ly internal  in  character.  The  new  government  succeeds  to  the 
powers  and  privileges,  and  becomes  responsible  for  the  obli- 
gations, of  the  government  which  has  been  displaced  ;  none 
of  which  are  abrogated,  or  in  any  way  impaired  in  consequence 
of  such  purely  internal  changes.  This  follows  from  the  prin- 
ciple that  a  state  is  a  continuing  body,  capable  of  acquiring 
and  enjoying  rights,  of  exercising  sovereign  powers,  of  incur- 
ring obligations,  and  of  performing  duties.  Of  this  body  politic 
the  government  is  the  agent  or  representative,  and  a  change  of 
government  is,  therefore,  but  a  change  in  the  character  of  this 
agency  ;  it  gives  the  state  no  new  powers  or  rights,  and  it  ab- 
solves it  from  none  of  its  duties  or  obligations.  These  ever 
remain  unchanged.' 


chap.  V.  §  24;  I  Pradier-Fod^re,  §§ 
136-145.  TheUnited  Statesobserve 
as  their  rule  of  public  law  to  recog- 
nize governments  de  facto  ^nd  also 
governing  persons  dv facto,  vixxhoxiX. 
scrutiny  of  the  question  of  legiti- 
macy of  origin  or  succession. — VII 
Opinions  of  Attorney-General,  582. 
When  a  question  arises  with  refer- 
ence to  the  existence  or  validity  of 
an  organization  claiming  to  be  the 
lawful  government  of  a  foreign 
country,  the  courts  are  bound  by 
the  decision  of  the  executive  power ; 
such  a  question  is  political  and  not 
judicial.  The  steamer  Hornet  hav- 
ing been  seized  upon  a  charge  of 
vi(;lation  of  neutrality,  a  person 
claiming  to  be  the  agent  of  the 
"  republic  of  Cuba  "  having  applied 


to  intervene  :  Held,  that  the  ques- 
tion being  a  political  one.  and  the 
republic  of  Cuba  not  having  been 
publicly  recognized,  such  claim 
could  not  be  allowed. — The  Hornet, 
2  Abbott,  35.  See  also  I  Dig.  Int. 
Law,  §  70. 

'  Kliiber,  §§  51,  52;  Rluntschli, 
§§  39-45  ;  I  De  Martens,  §§  74-78  ; 
i  Halleck,  chap.  iii.  §s  19-28;  chap. 
iv.  §  2  ;  Wheaton,  part  ii.  chap.  i. 
§  72  ;  Vattel,  liv.  i.  chap.  iii.  §§  31- 
35  ;  Grotius,  book  ii.  chap.  ix.  §  8; 
I  Kent,  Com.,  pp.  25,  26:  Hall,  § 
2;  Creasy,  §§  104-153;  Pomeroy, 
§§67-75;  I  Lorimcr,  book  ii.  chap, 
xii.  ;  I  Phillimore.  §§  126-137,  148, 
149;  I  Pradier-I<\)dc're,  §§  149-163; 
Wildman.  p.  68;  II  Dig.  Int.  Law. 
§§  137,236.248. 
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Territory:  Boundaries 

Territory.  It  has  already  been  seen  that  a  state  must  ex- 
ercise its  sovereign  powers  within  certain  fixed  and  defined 
territorial  limits;  within  those  limits,  as  a  consequence  of  its 
sovereignty  and  independence,  its  authority  and  jurisdiction 
are  supreme,  not  only  over  all  questions  that  can  arise  de- 
manding governmental  interference,  but  as  to  the  acts  of  all 
persons  whether  citizens  or  aliens.  Beyond  its  territorial  limits, 
however,  such  jurisdiction  ceases  and  that  of  another  sovereign 
state  comes  into  operation  and  becomes  paramount.  It  is  thus 
seen  that  sovereignty  and  territory  are  conterminous,  and  that 
the  only  possible  line  of  demarcation  that  can  effectually  sepa- 
rate sovereign  states  is  a  territorial  boundary.  Where  the 
sovereignty  of  one  state  begins  that  of  another  ends.'  The 
territory  of  a  state  may  therefore  be  defined  as  that  portion  of 
the  earth's  surface  which  is*  included  within  its  boundaries, 
over  which  it  exercises  jurisdiction,  and  within  which  that 
jurisdiction  is  supreme. 

Boundaries.  The  boundaries  of  a  state  may  be  natural, 
consisting  of  oceans,  seas,  gulfs,  lakes,  or  bays;  or  they  may 
be  artificial,  consisting  of  parallels  of  latitude,  or  meridians  of 
longitude,  or  imaginary  lines  described  in  treaties  by  their 
direction  and  length  between  terminal  points.  They  are  usu- 
ally established  by  accurate  surveys  and  marked  in  position 
by  permanent  monuments.'' 

What  Constitutes  the  Territory  of  a  State.  All  the  land 
and  all  bodies  of  water,  all  inland  seas,  gulfs,  lakes,  rivers,  and 
bays  lying  entirely  within  the  external  boundaries  of  the  state, 

'  Walker,  Manual,  8;  Lawrence,  not  enter  upon  the  territories  of 

Int.  Law,  §§  90-91  ;  Kliiber,  §  128;  another  or  claim  any  right  what- 

Walker,  Science  of  Int.  Law,  p.  43.  ever    therein. — The    Chiriqui    Im- 

The    United    States    Government  provement  Company,  IX  Opinions 

cannot  purchase  a  grant    of   land  of  Attorney-General,  p.  286,  Black 

in,  or  concession  of  a  right  of  way  (1859). 

over,  the  territories  of  another  na-  ^  HefTter,  §  66  ;  I  De  Martens,  §§ 

tion  as  could  an  individual  or  pri-  38,  39,  72;    Kliiber,  §  133;  Hall,  § 

vate  corporation,  since,  by  the  law  38  ;  I  Dig.  Int.  Law,  §  22. 
of   nations,  one  government   can- 
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are  portions  of  its  territory,  and,  as  such,  subject  to  its  exclu- 
sive jurisdiction.  All  littoral  islands  belong  to  the  state  to 
which  they  are  adjacent ;  all  gulfs  and  bays,  river  mouths  and 
estuaries  included,  or  almost  included,  by  the  land,  are  also  re- 
garded as  a  part  of  the  territory  of  a  state.  If  the  headlands 
be  remote,  the  rule  of  possession  is  not  yet  fully  determined, 
for  the  reason  that  no  international  understanding  has  as  yet 
been  reached  as  to  the  distance  between  headlands  which  shall 
determine  ownership  and  jurisdiction  in  all  cases.  As  claims  are 
advanced  to  jurisdiction  over  particular  bodies  of  water,  they  are 
usually  adjusted  by  the  states  locally  interested,  and  their  de- 
cision, if  just  and  equitable,  is  acquiesced  in  by  other  nations.* 
In  some  instances  the  changes  are  so  numerous  and  impor- 
tant as  to  have  made  it  necessary  for  the  interested  states  to 
make  provision  for  the  constant  observation  and  supervision 
of  boundary  rivers  by  means  of  permanent  commissions.  This 
is  the  case  in  respect  to  the  Rio  Grande,  which  forms  a  por- 
tion of  the  boundary  between  the  United  States  and  Mexico.'' 


*  Lawrence,  Int.  Law,  §  91  ;  Heff- 
ter,  §  65  ;  Kliiber,  §  129  ;  'l  De  Mar- 
tens, 5j  72;  I  Halleck,  pp.  134-145; 
Revue  de  Droit  International,  vol. 
xxvi.  pp.  209-214;  Hall,  §§  30-33. 

''  The  treaty  of  November  1 2,  i  S84, 
between  the  United  States  and 
Mexico,  declares  that  the  boun- 
dary line  of  the  Rio  Grande  shall 
"follow  the  centre  of  the  normal 
channel,  notwithstanding  any  al- 
terations in  the  banks  or  course  of 
the  river,  provided  that  such  alter- 
ations be  effected  by  natural  causes, 
through  the  slow  and  gradual  ero- 
sion and  deposit  of  alluvium,  and 
not  by  the  abandonment  of  an  ex- 
isting river-bed  and  the  opening  of 
a  new  one."  The  treaty  provides 
that  any  other  changes,  whether 
wrought  by  the  current  in  cutting 
a  new  bed,  or  due  to  artificial 
changes  in  the  navigable  course 
of  the  river,  in  consequence  of  the 
construction     of    bridges,    jetties, 


piers,  or  other  obstructions,  or  by 
the  dredging  of  channels,  shall  not 
be  permitted  to  alter  or  affect  the 
dividing  line  as  established  by  the 
boundary  commission  in  1852;  but 
the  protection  of  the  banks  on 
either  side  from  erosion  by  revet- 
ments of  stone,  or  other  material 
not  projecting  into  the  current  of 
the  river,  shall  not  be  deemed  an 
artificial  change.  Provision  is  also 
made  in  article  iv.  of  the  treaty 
for  determining  the  boundary  line 
upon  any  bridge  that  has  been  or 
may  be  built  across  the  said  river; 
such  boundary  being  established 
at  a  point  "exactly  over  the  mid- 
dle of  the  main  channel."  The 
boundary  so  established  is  to  re- 
main fixed,  notwithstanding  any 
subsequent  changes  in  the  channel 
which  may  thereafter  supervene. — 
Treaties  and  Conventions  of  the 
United  States,  1776-18.87,  p.  721.  It 
is  a  sound  principle  of  national  law, 
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Navigable  Rivers.  Where  navigable  rivers  not  only  sepa- 
rate but  also  traverse  the  territory  of  several  states,  the  ques- 
tion of  boundary  is  necessarily  affected  by  considerations  of 
greater  intricacy  and  difficulty  having  to  do  with  their  improve- 
ment and  navigation.'  In  recent  times  the  tendency  has  been 
to  remove  all  restrictions  upon  the  navigation  of  such  rivers, 
and  to  throw  them  open  to  general  commerce.  These  changes 
have  been  effected  by  treaties,  to  which  the  states  interested 
in  the  navigation  of  particular  rivers  have  been  parties.  In  ac- 
cordance with  their  stipulations  uniform  rates  of  toll  have  been 
established,  unnecessary  and  burdensome  charges  have  been 
abolished  or  modified,  and  the  expenses  of  maintenance  and 
improvement  have  been  equitably  assessed  upon  the  riparian 
powers.  To  defray  these  expenses  various  expedients  have 
been  resorted  to.  In  some  of  the  earlier  treaties  the  revenues 
derived  from  tolls  were  appropriated  to  the  purpose.  Later 
treaties  provide  for  an  apportionment  of  the  expense  of  im- 
provement among  the  riparian  powers,  and  for  the  removal  of 
all  restrictions  in  the  way  of  tolls  and  dues  from  the  naviga- 
tion of  the  river.  In  this  way  most  of  the  navigable  rivers  of 
Europe,  that  are  not  entirely  included  within  the  territory  of 
a  single  state,  have  been  thrown  open  to  general  commercial 
use.' 

Rivers  as  Boundaries.  Where  a  river  forms  the  boundary 
between  two  states,  the  line  of  demarcation  follows  the  mid- 
channel.  If  the  channel  changes,  there  is  some  difference  of 
opinion  as  to  whether  the  boundary  changes  with  it,  or  re- 

and  applies  to   the  treaty-making  '  In  this  respect  an  important  dif- 

power  of  this  government,  whether  ference  was  made   in   the   Roman 

exercised  with  a  foreign  nation  or  law   between    rivers  and    the   sea. 

an  Indian  tribe,  that  all  questions  The    former   were    regarded    as   a 

of  disputed  boundaries  may  be  set-  portion  of   the  public  property  of 

tied  by  the  parties  to  the  treaty. —  the  state  ;  the  navigation  of  the  lat- 

Lattimer  vs.  Poteet,  XIV  Peters,  p.  ter  was  held  to  be  the  co)nmo7t  right 

14;  Heffter,  §  66;  I  De  Martens,  §§  of  all.— I  Phillimore,  p.  189. 

38,  39;  Hall,  §§  37,38.     For  a  discus-  ^  For  a  fuller  discussion  of  this 

sion  of  the  neutrality  of  boundary  subject,    see    the    article    entitled 

rivers,  see  Revue  de  Droit  Interna-  River  Navigation,  p.  48;  see  also  I 

tional,vol.xviii.pp.96-i59;  see  also  De  Martens,  §  39. 
Ibid.  xix.  p.  253. 
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mains  in  the  ancient  bed.  In  most  cases  that  have  arisen  the 
rules  of  the  Roman  law — in  this  matter  the  simple  embodi- 
ment of  long  experience — have  prevailed  in  the  settlement  of 
disputed  questions  of  boundary.  Those  rules  assume  the  mid- 
channel  of  the  river  as  the  normal  line  of  division.  The  ex- 
perience of  ages,  however,  proves  that  rivers  are  subject  to 
constant  modification,  in  respect  to  their  course  and  direction, 
due  to  changes  in  the  volume  of  their  waters,  the  rapidity  and 
strength  of  their  currents,  and  the  resisting  power  of  the  soil 
or  material  of  which  their  banks  are  composed.  These  changes 
are  attributable  to  two  general  causes  ;  one,  gradual,  due  to  the 
constant  erosive  action  of  the  current,  by  which  soil  is  being 
constantly  taken  from  one  bank  and  deposited  on  the  other; 
the  other,  casual  or  occasional,  due  to  the  sudden  and  violent 
action  of  the  river,  during  a  period  of  unusual  high  water,  in 
which  the  current  cuts  new  channels  for  itself  at  various  points 
of  its  course.  The  rule  in  such  cases  is  based  upon  the  possi- 
bility of  identifying  the  soil  which  has  changed  from  one  bank 
to  the  other.  Soil  lost  by  gradual  erosion,  not  being  capable 
of  subsequent  identification,  becomes  the  property  of  the  state 
upon  whose  territory  it  has  been  deposited  ;  where  the  change 
in  the  channel  has  been  due  to  the  sudden  action  of  the  cur- 
rent, however,  the  land,  being  still  possible  of  identification, 
is  held  to  belong  to  its  original  owner,  and  the  boundary  line 
remains  in  the  ancient  bed.' 

'  When    a    great    river    is    the  V  Wheaton,  p.  374;    Heffter,  §  66. 

boundary  between  two  nations  or  When  a  river  is  the  line  of  arcijin- 

states,  if  the  original  property  is  in  ions   boundary   between     two    na- 

neither  and  there  be  no  convention  tions,  by  a  treaty,  its  natural  chan- 

respecting    it.  each    holds    to    the  nel  so  continues,  notwithstanding 

middle  of  the  stream.     But  where  any  changes  of  its  course  by  accre- 

a  state  which  is  the  original  pro-  tion  or  decretion  of  either  bank; 

prietor  grants  the  territory  on  one  but  if  the  course  be  changed  ab- 

side  only,  it  retains  the  river  with-  ruptly  into  a  new  bed  by  irru|)tion 

in  its  own  domains,  and  the  newly  or  avulsion,  then  the  river-bod  be- 

erected  state  extends  to  the  river  comes  the  boundary. — VIII  Opin- 

only.       In    such    case    the    lower-  ionsof  Attorney-General,  p.  175.  In 

water  mark  is  its  boundary, whether  a  controversy  between  the  United 

the  fluctuations  in  the  stream  re-  States  and  a  foreign  sovereign  as  to 

suit  from  tiflcs  or  from  an  annual  bouiularythiscourl  must  follow  the 

rise  and  fall. — Handly  7/.v.  Anthony,  decision  of  that  department  of  the 
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The  Navigation  of  Boundary  Rivers 

How  Regulated.  The  liberal  methods,  now  so  generally 
applied  in  the  solution  of  questions  having. to  do  with  the 
treatment  of  boundary  rivers,  date  from  the  Congress  and 
treaty  of  Vienna  in  1815.  On  the  few  previous  occasions  in 
which  such  questions  had  been  made  the  subject  of  treaty 
stipulation,  the  right  of  public  navigation,  if  recognized  at  all, 
had  been  hampered  with  needless  and  burdensome  restric- 
tions, originating  in  the  mutual  jealousies  of  the  interested 
parties,  and  but  little  calculated  to  favor  the  development  of 
commerce  or  to  promote  interstate  intercourse.  The  treaty 
of  Vienna,  however,  inaugurated  a  marked  change  in  this  re- 
gard. The  sixteenth  annexe  of  that  instrument  contains  a 
body  of  fundamental  principles,  in  accordance  with  which 
detailed  rules  were  prepared  by  the  states  locally  interested, 
for  the  regulation  of  navigation  of  six  important  European  riv- 
ers— the  Rhine,  Main,  Moselle,  Neckar,  Meuse,  and  Scheldt. 
The  109th  article  declares  that  these  streams  are  thrown  open 
to  the  commerce  of  all  nations,  from  the  points  where  they  be- 
come navigable  to  the  sea.  At  different  times  between  18 15 
and  1856  arrangements,  conceived  in  the  same  liberal  spirit, 
were  entered  into  with  reference  to  the  Elbe,  Vistula,  Weser, 
and  Po ;  and  in  1835,  by  a  treaty  between  Spain  and  Portu- 
gal, the  navigation  of  the  Douro  was  declared  common  to  the 
subjects  of  both  powers.' 

Case  of  the  Danube.  As  Turkey  was  not  a  party  to  inter- 
national law  at  the  time  of  the  negotiation  of  the  treaty  of 
Vienna,  the  provisions  of  that  instrument  were  not  extended 

government  which  is  intrusted  by  national,  vol.  xi.  p.  363;  vol.  xiii.  p. 

the  Constitution  with  the  care  of  its  187;  vol.  xiv.  p.  122;  vol.  xv.  p.  5; 

foreign  relations,  especially  if  sane-  Ibid.  pp.  340,  437,  547;  vol.  xvi.  pp. 

tioned  by  the  legislative  power. —  360,  551 ;  vol.  xviii.  p.  159. 
Foster  T^i-.  Neilson,  II  Peters,  p.  253.  '  I  Halleck,  pp.  147-151  ;  I  Philli- 

Grotius,  book  vii.  chap,  iii ;  Vattel,  more,  pp.  195-199;  Lawrence,  Int. 

liv.   i.  chap.  xxii. ;  I  De  Martens,  §  Law,  §  112;   Hall,  p.  130;  I  Twiss, 

45  ;  I  Halleck,  p.  146;  Kliiber,  §  134;  §§149-152;  Revue  de  Droit  Inter- 

Bluntschli,  §§  298-300;    I  Dig.  Int.  national,  vol.  xviii.  p.  96  ;  Ibid.  vol. 

Law,  §  30;  Revue  de  Droit  Inter-  xix.  p.  253;  Bluntschli,  §§  313-316. 
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to  the  Danube.  The  first  attempt  to  regulate  the  navigation 
of  that  river  is  found  in  the  treaty  of  Bucharest,  entered  into 
between  Turkey  and  Russia  in  1812.  By  the  fourth  article  of 
that  treaty  it  was  agreed  that  the  boundary  line  between  the 
two  states  should  follow  the  left  bank  of  the  Danube  from  its 
junction  with  the  Pruth  to  its  mouth  at  Kilia,  on  the  Black 
Sea  ;  and  the  navigation  of  both  rivers  was  declared  to  be  free 
to  the  subjects  of  the  signatory  powers.  The  Danube  enters 
the  Black  Sea  through  three  principal  channels.  The  most 
northern  of  these,  which  is  known  as  the  Kilian  mouth,  carries 
by  far  the  greater  part  of  its  waters  to  the  sea,  and  is  the  one 
best  adapted  to  purposes  of  navigation.  The  central,  or  Su- 
lina  channel,  discharges  but  a  small  part  of  the  volume  of  the 
stream.  The  southern,  or  St.  George's  channel,  carrying  about 
one-third  of  the  volume  of  the  river,  reaches  the  sea,  through 
several  mouths,  at  a  point  about  twenty  English  miles  to  the 
south  of  the  Sulina  channel.  By  the  Treaty  of  Adrianople,  in 
1815,  to  which  Turkey  and  Russia  were  the  contracting  par- 
ties, the  Sulina  mouth,  which  had  been  left  in  the  possession 
of  Turkey  by  the  former  treaty,  was  acquired  by  Russia,  that 
power  binding  itself  to  maintain  its  channel  at  a  sufficient 
depth  to  admit  vessels  at  all  times.  This  stipulation  does  not 
seem  to  have  been  rigidly  observed  by  Russia,  and  its  failure 
to  maintain  a  navigable  channel  was  made  the  subject  of  re- 
monstrance, at  different  times,  by  several  European  powers. 
No  change  was  made  in  the  existing  treaties,  however,  and 
the  question  remained  in  this  condition  until  the  close  of  the 
Crimean  War. 

By  the  treaty  of  Paris,  in  1856,  to  which  instrument  Tur- 
key was  a  signatory  party,  the  Danube  was  placed  upon  the 
same  footing  as  the  other  great  rivers  of  Europe.  A  com- 
mission was  created  for  the  purpose  of  erecting  and  maintain- 
ing  such  engineering  works  at  the  mouth  of  the  river  as  were, 
or  might  become,  necessary  in  the  interest  of  navigation.  The 
commission  began  its  labors  in  1857.  The  Sulina  mouth  was 
chosen  as  the  one  most  susceptible  of  improvement,  and  suit- 
able works  were  undertaken  for  its  betterment.    The  funds  for 
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this  purpose  were  supplied  by  Turkey  during  the  years  be- 
tween 1857  and  i860;  from  i860  onward  they  were  obtained 
by  a  tax  levied  upon  all  vessels  entering  the  river.  The  treaty 
of  March  13,  1871,  extended  the  operations  of  the  Danubian 
Commission  for  a  further  period  of  twelve  years;  and  a  new 
and  significant  step  was  taken  by  an  agreement  of  the  powers 
to  a  declaration  guaranteeing  the  permanent  neutrality  of  the 
works  of  improvement  at  the  mouth  of  the  river.' 

The  cases  of  the  Mississippi  and  St.  Lawrence  rivers,  in  the 
United  States,  gave  rise  to  much  controversial  discussion. 

Case  of  the  Mississippi.  The  peace  of  Paris,  in  1763, 
brought  to  a  close  the  long  series  of  wars  for  dominion  be- 
tween England  and  France,  to  which  Spain  had  become  a 
party,  as  an  ally  of  France,  in  1761.  By  the  treaty  of  Paris 
the  Mississippi  River  had  been  recognized  as  the  boundary 
between  the  possessions  of  England  and  France  in  America, 
from  its  source  to  its  junction  with  the  Iberville,  an  eastern 
tributary,  connecting  it  with  the  lake  system  of  its  lower 
basin.  From  that  point  the  boundary  line  followed  the 
course  of  the  Iberville,  through  lakes  Pontchartrain  and  Mau- 
repas,  to  the  Gulf  of  Mexico.  The  line  of  the  Iberville  sep- 
arated Florida  and  Louisiana,  which  were  ceded  by  the  treaty, 
the  former  to  England  and  the  latter  to  Spain,  and  the  right 
of  navigating  the  Mississippi  was  secured  to  the  subjects  of 
Great  Britain  from  its  source  to  the  sea. 

The  treaty  of  peace  between  England  and  the  United  States, 
which  terminated  the  war  of  the  Revolution,  was  signed  on 
September  3,  1783.  On  the  same  day  a  treaty  was  negotiated 
between  England  and  Spain,  by  which  the  provinces  of  East 
and  West  Florida  were  retroceded  to  Spain  ;  thus  giving  to 
Spain  undisputed  control  over  the  lower  waters  of  the  river, 
from  its  mouth  to  its  intersection  by  the  thirty -first  parallel 
of  north  latitude ;  the  course  of  the  river  north  of  that  point 
forming  the  boundary  between  the  United  States  and  the 
French  possessions  in  North  America.     This  state  of  affairs 

>  I  Philiimore,  pp.  198,  199;  For-  1878,  pp.  855-894;  I  Tvviss,  §§  151, 
eign  Relations    of  United    States,      152;  Lawrence,  Int.  Law,  §112. 
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gave  rise  to  a  controversy  between  Spain  and  the  United 
States,  as  to  the  right  of  citizens  of  the  latter  power  to  navi- 
gate that  part  of  the  river  lying  wholly  within  Spanish  terri- 
tory. 

On  the  part  of  the  United  States  it  was  claimed  that  the 
treaty  of  1763,  between  England  and  Spain,  had  given  to  the 
subjects  of  Great  Britain  the  right  to  navigate  the  river  from 
its  source  to  the  sea.  This  treaty  had,  in  fact,  created  a  terri- 
torial servitude,'  which  had  not  been  extinguished  or  repudi- 
ated by  either  of  the  treaties  of  1763  or  1783.  It  was  fair  to 
presume,  therefore,  that  it  still  existed,  and  that  the  subse- 
quent transfer  of  territory  on  the  east  bank  of  the  river  had 
been  made  subject  to  the  right  of  navigation  which  was  then 
enjoyed  by  the  inhabitants  of  its  upper  waters.  A  provision 
of  the  Roman  law  was  cited  in  behalf  of  the  United  States,  by 
which  all  navigable  rivers  were  held  to  be  "so  far  public  prop- 
erty that  a  free  passage  over  them  was  open  to  everybody, 
and  the  use  of  their  banks  for  the  anchorage  of  vessels,  lading 
and  unlading  cargo,  and  acts  of  the  like  kind,  was  regarded 
as  incapable  of  restriction  by  any  right  of  private  domain."' 
It  was  also  claimed,  on  the  part  of  the  United  States,  that  the 
Mississippi  River  furnished  the  only  practicable  outlet  to  the 
sea  for  all  the  products  of  the  upper  valley.  The  claim,  based 
upon  this  fact,  was  held  by  the  American  negotiators  to  be  of 
sufficient  importance  to  constitute  a  perfect  right  at  interna- 
tional law.  These  claims  were  rejected  by  Spain,  whose  right 
to  control  the  navigation  of  the  lower  courses  of  the  river  was 
based  upon  the  fact  of  its  territorial  jurisdiction.  The  position 
assumed  by  the  United  States  was  not  regarded  as  a  sound 
one  in  accordance  with  the  provisions  of  international  law  as 
then  understood,  and  the  controversy  was  brought  to  an  end 
by  the  treaty  of  October  20,  1795,  between  the  United  States 
and  Spain.  By  the  terms  of  that  treaty  the  navigation  of  the 
Mississippi  was  to  be  free  to  both  parties  throughout  its  entire 

'  For  a  description  of  servitudes,      stitutcs,  lib.  ii.  tit.  i.  §§  1-5  ;  Digest, 
see  p.  68.  lib.  i.  tit.  viii.  §  5. 

*  I  Phillimore,  p.  189,  §  155;  In- 
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extent.  The  Americans  were  to  enjoy  a  right  of  deposit  at 
New  Orieans  for  three  years,  at  the  end  of  which  period  either 
that  privilege  was  to  be  continued,  or  an  equivalent  establish- 
ment was  to  be  assigned  them  at  some  other  convenient  point 
on  the  banks  of  the  Lower  Mississippi.'  The  question  of 
navigating  this  important  stream  was  finally  settled  by  the 
purchase  of  Louisiana,  in  1803,  and  of  Florida  in  1819,  which 
placed  the  river  for  its  entire  length  within  the  territorial  juris- 
diction of  the  United  States. 

Case  of  the  St.  Lawrence. — The  case  of  the  St.  Lawrence 
presents  many  considerations  similar  in  character  to  those  dis- 
cussed in  the  case  of  the  Mississippi.  Its  navigation  was  a 
matter  of  great  importance  to  the  United  States  for  the  rea- 
son that  it  furnished,  at  that  time,  the  only  outlet  to  the  sea 
for  commerce  originating  in  the  great  lake  system  of  North 
America.  These  lakes,  with  the  exception  of  Lake  Michigan, 
which  lies  wholly  within  the  territory  of  the  United  States, 
lie  upon,  and  form  a  part  of,  the  boundary  between  the  United 
States  and  the  British  possessions  in  North  America.  From 
the  head  of  Lake  Superior  to  the  source  of  the  St.  Lawrence 
in  Lake  Ontario,  and  along  the  course  of  that  river  to  its  in- 
tersection by  the  northern  boundary  of  the  United  States, 
the  right  of  navigation  was  d'='<-ermined,  beyond  question,  by 
the  universally  accepted  rule;  of  international  law,  and  be- 
longed jointly  to  the  two  powers.  The  lower  course  of  the 
river,  from  its  intersection  by  the  forty-fifth  parallel  of  north 
latitude  to  its  mouth  in  the  Gulf  of  St.  Lawrence,  lay  entirely 
within  the  British  territory.  The  question  between  the  two 
governments,  therefore,  had  exclusively  to  do  with  the  right 
of  navigation  of  the  British,  or  lower,  section  of  the  river. 

On  the  part  of  the  United  States  it  was  contended,  as  in 
the  case  of  the  Mississippi,  that,  as  the  lower  course  of  the 
river  rormed  the  only  outlet  for  commerce  arising  in  a  large 
portion  of  the  territory  of  the  United  States  which  lay  upon 
the  upper  lakes,  its  navigation  became  a  perfect  right  at  inter- 

1  Hildreth,  History  of  the  United  Conventions  of  the  United  States, 
States,  vol.  iv.  p.  569;  Treaties  and      1789-1887,  pp.  1007, 1017. 
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national  law,  and  could  be  claimed,  as  a  matter  of  necessity, 
by  the  state  whose  territory  lay  upon  its  upper  waters.  The 
right  of  navigating  the  Mississippi,  stipulated  for  by  England 
in  a  precisely  similar  case,  was  cited  by  the  United  States  Gov- 
ernment in  support  of  its  view,  as  was  the  action  of  the  Con- 
gress of  Vienna,  to  which  England  had  been  a  party,  in  throw- 
ing open  a  number  of  European  rivers  to  general  navigation 
in  cases  similar  to  those  of  the  St.  Lawrence  and  Mississippi. 
It  was  also  contended,  in  behalf  of  the  United  States,  that,  on 
account  of  the  character  and  importance  of  the  bodies  of 
water  connected  by  it,  the  St.  Lawrence  should  be  regarded 
as  a  strait  rather  than  as  a  river,  and  that  the  question  of  its 
navigation  should  be  determined,  as  in  the  case  of  straits, 
rather  by  the  right  to  navigate  the  bodies  of  water  connected 
by  it  than  by  the  ownership  of  the  banks  along  its  lower 
course. 

On  the  part  of  Great  Britain  the  validity  of  the  first  of  the 
positions  assumed  by  the  United  States  was  denied,  as  not 
warranted  by  international  law.  The  contention  was  also 
made  that,  wherever  such  concessions  had  been  granted,  they 
had  been  based  upon  treaty  stipulations.  The  liberal  arrange- 
ments in  regard  to  the  joint  or  general  right  of  river  naviga- 
tion made  by  the  Congress  of  Vienna,  and  recognized  in  sub- 
sequent treaties,  were  based  upon  the  coiventional  law  of  na- 
tions, and  could  be  withdrawn  or  modified  at  any  time.  To 
the  second  claim,  that  the  river  should  be  regarded  as  a  strait, 
it  was  replied  that  the  application  of  such  a  rule  must  be  gen- 
eral and  international,  and  not  local  and  particular.  If  it  ap- 
plied to  the  case  of  the  St.  Lawrence,  it  applied  with  equal 
force  to  the  Hudson  and  Mississippi,  and  to  the  artificial  chan- 
nels in  New  York  and  Ohio  which  formed  a  part  of  the  line  of 
water  communication  between  the  great  lakes  and  the  sea. 
Unless,  therefore,  the  United  States  was  prepared  to  open 
these  artificial  channels  to  general  navigation,  the  British  Gov- 
ernment must  decline  to  so  regard  that  portion  of  the  St.  Law- 
rence which  lay  entirely  within  its  territorial  jurisdiction.  The 
discussion,  though  ably   conducted  on  both    sides,  led  to  no 
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results  of  immediate  or  practical  importance.  The  question 
of  navigation  was  settled  by  the  reciprocity  treaty  of  1854; 
by  which,  in  consideration  of  certain  concessions  to  British 
subjects  in  the  matter  of  navigating  Lake  Michigan,  the  right 
of  navigation  of  the  St.  Lawrence  and  the  Canadian  canals, 
forming  a  part  of  the  system  of  communication  between  the 
great  lakes  and  the  sea,  was  conceded  to  citizens  of  the  United 
States.* 

In  this  connection  it  is  well  to  observe  that  the  concessions 
thus  far  obtained  in  the  matter  of  throwing  open  rivers  to  gen- 
eral navigation,  however  liberal  they  may  have  been,  are  all 
of  them  based  upon  treaty  stipulations.  In  none  of  these 
treaties  is  the  question  treated  as  one  amending  or  modifying 
the  existing  rules  of  international  law  upon  the  subject  of 
river  navigation.  Such  boundary  rivers,  therefore,  as  have  not 
thus  far  been  made  the  subject  of  treaty  stipulation,  are  sub- 
ject, in  all  questions  affecting  their  ownership  and  navigation, 
to  the  rules  of  international  law  as  they  existed  in  181 5.  No 
claim  can  be  advanced  to  their  navigation  based  upon  the 
treaties  above  referred  to,  as  none  of  them  have  changed  or 
amended  the  existing  rules  of  international  law.* 

The  Marine  League:  The  Three-mile  Limit 

Jurisdiction  over  a  Portion  of  Coast  Sea.  Although  the 
strict  territorial  jurisdiction  of  a  state  ends  at  the  low-water 
mark,  where  the  high  seas  begin,  its  claim  to  exercise  jurisdic- 


'  Many  of  the  navigable  rivers  of  203-205,  note  119.     See  also  I  Dig. 

South  America  have  been  thrown  Int.  Law,  §§  30,  72;  III  Ibid.  §  302; 

open  to  general  navigation  (I  Phil-  I  Phillimore,   pp.  33,  203;    Hall,  § 

limore,  p.  209;  Lawrence's  Whea-  39;  Woolsey,  p.  62;  Lawrence,  Int. 

ton,  pp.  362-365).     For  a  full  dis-  Law,  §  112;  I  Twiss,  §§  145-156;  I 

cussion  of  the  controversy  between  De  Martens,  §  39;  Dana's  Wheaton, 

England  and  the  United  States  on  §§  200-203. 

the  subject  of  the  St.  Lawrence,  see  ^  La  Liberte  de  la  Navigation  Flu- 

I  Phillimore,  pp.  204-209 ;  Boyd's  viale,  f^douard  Engelhardt,  Revue 

Wheaton,  pp.  266-270 ;  Lawrence's  de  Droit  International  (1872),  vol. 

Wheaton,  pp.  356-362  ;    I  Halleck  xi.  p.  363. 
pp.  150-152;   Dana's  Wheaton,  §§ 
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tion  over  a  strip  or  belt  of  the  adjacent  sea,  three  miles  in 
width,  has  long  been  generally  recognized.  Over  this  belt  of 
coast  sea,  called  the  marine  league,  a  state  is  acknowledged 
to  have  complete  jurisdiction  as  against  other  states;  whether 
its  courts  can  assume  jurisdiction  over  it  or  not  will  depend 
upon  its  municipal  laws.  This  peculiar  jurisdiction  is  acknowl- 
edged to  guarantee  immunity  from  acts  of  belligerency  be- 
tween ships  of  nations  other  than  that  to  which  the  coast  sea 
belongs ;  to  enable  a  state  to  carry  into  effect  its  maritime 
laws  and  customs  regulations ;  to  secure  protection  to  the  in- 
habitants of  the  coast — especially  to  those  engaged  in  coast 
fisheries,  and  to  provide  for  an  adequate  system  of  coast  de- 
fence. As  one  of  the  chief  reasons  for  recognizing  jurisdic- 
tion over  the  three-mile  limit  has  to  do  with  questions  of  sea- 
coast  defence,  it  seems  proper  that  the  width  of  this  zone 
should  increase  as  the  range  of  modern  artillery  increases.' 
A  ship  entering  or  passing  through  this  strip  of  coast  sea, 
in  the  prosecution  of  a  voyage,  is  not  regarded  as  having  en- 
tered the  territory  of  the  adjacent  state;  nor  is  it  subject  to 
the  rules  of  navigation  which  are  sanctioned  by  that  state  and 
enforced  against  its  own  shipping. 

The  municipal  laws  of  many  states  also  assume  a  limited 
jurisdiction  over  a  wider  zone  of  coast  sea  in  defining  offences 
against  their  revenue  laws.  This  right  has  never  been  gener- 
ally recognized,  however,  and  is  only  assumed  or  authorized'' 
for  fiscal  and  defensive  purposes." 

'Ortolan,  in   his  Diplomatie  de  eroy.  §150;  Bluntschli,  §  303;  Heff- 

la  Mer,  liv.  ii.  chap,  viii.,  and  Hal-  ter.  §§  75-76:    I    Hautefeuille.  pp. 

leek,  chap.  vi.  §  13,  advocate  this  89-92;   I   Phillimore.  pp.  235-237; 

view.    For  an  opposite  opinion,  see  Lawrence,  Int.  Law,  §  107  ;  I  Twiss, 

Boyd's  Wheaton,  p.  239.     See  also  §  190. 

Dana's  Whcaton,  §§  189,  432;  Hall,  '  The  government  of  Spain  has, 

§  41  ;    I    Phillimore,  pp.   235-242;  from  time  to  time,  asserted  a  claim 

Lawrence,  Int.  Law,  §  107  ;  I  Or-  to  jurisdiction  over  the  sea  within 

toian,  pp.    152-162;    Blunt.schli,  §§  two  leaj^ucs  (six  nautical  miles)  of 

302-303;  Kliiber,  §§  130-131  ;  I  De  its  coast.    The  claim  is  based  upon 

Martens,  §§  40,41;  I   Hautefeuille,  a  royal  ccdula  of  December  17,  r774, 

pp.  89-92;  Hcffter,  §§74-76;  I  Dig.  which   was   supported  by  a    royal 

Int.  Law.  §§  26,  30,  32.  decree  of  May  i,  1775,  and  by  ar- 

^  I  Halleck,  pp.  135,  138;  Pom-  tide  xv.  of  the  royal  decree  of  May 
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Case  of  the  "  Fra7ico7iia.'"  Considerable  light  has  been 
thrown  upon  the  exact  character  and  extent  of  the  jurisdiction 
of  a  state  over  the  sea  included  within  the  three-mile  limit  by 
the  case  of  the  Franconia}  The  Franconia  was  a  German  steam- 
er, commanded  by  Keyn,  a  foreigner,  which,  in  the  prosecution 
of  a  foreign  voyage,  passed  within  three  miles  of  the  English 
coast.  While  within  the  three-mile  limit  the  Franconia  col- 
lided with  an  English  vessel  and  sunk  her,  causing  the  death 
of  one  of  her  passengers.  Some  time  later  Captain  Keyn  came 
within  English  jurisdiction,  and  was  arrested  and  tried  for 
manslaughter.  He  was  convicted  of  that  offence  in  the  Cen- 
tral Criminal  Court,  but  his  case  was  carried  up,  on  a  question 
of  jurisdiction,  to  the  Court  of  Crown  Cases  Reserved.  It  was 
there  held  by  a  majority  of  the  judges  that,  in  so  far  as  the  court 
that  had  tried  Keyn  was  concerned,  the  crime  had  been  com- 
mitted upon  a  foreign  ship,  on  the  high  seas,  and  in  the  prose- 
cution of  a  foreign  voyage.  The  Central  Criminal  Court,  there- 
fore, had  no  jurisdiction  in  the  case.  The  view  of  the  majority 
was,  that  in  so  far  as  other  states  were  concerned,  England  had 
jurisdiction,  for  all  purposes,  over  that  portion  of  the  high  seas 
included  within  the  three-mile  limit ;  but,  as  the  law  of  Eng- 
land stood  at  that  time,  jurisdiction  over  crimes  committed 
within  that  limit  had  not  been  conferred  by  Parliament  upon 
any  of  the  courts  of  the  kingdom.  Their  criminal  jurisdiction 
ended  at  the  low-water  mark,  and  crimes  beyond  that  limit 
were  therefore  committed  out  of  their  jurisdiction.' 

3,1850.  The  claim  was  last  asserted  by  Great    Britain   in   an   identical 

on  August  4,  1874,  by  the  Spanish  communication    dated    September 

Minister  in  London,  in  a  communi-  25,  1874. — Foreign  Relations  of  the 

cation  to  the  Secretary  for  Foreign  United  States,  1875,  p.  641. 
Affairs;  to  which  reply  was  made  '  Regina  vs.  Keyn,  L.  R.  2  Exch. 

by  the    British    Government    that  Div.  pp.  63,  202-205. 
it  had  strenuousl)^  and   uniformly         ^  Soon  after  this  decision  was  an- 

resisted  the  pretension  of  the  Span-  nounced.   Parliament,  by  the  Ter- 

ish  Government  to  an  exercise  of  ritorial  Waters  Jurisdiction  Act  (40 

jurisdiction  beyond  the  distance  of  and  41  Vic.  chap.  Ixxiii.)  assumed 

a  marine  league  from  the  coast  of  jurisdiction  over  the  coast  sea  to 

Spain.     Witii  a  view  to  ascertain  the  distance  of  a   marine  league, 

the  views  of   other   governments,  and  bestowed  it  upon  the  Courts 

the  matter  was  submitted  to  them  of  Admiralty.    This  was  done  with 
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The  High  Seas 

Extent  and  Use.  This  term  is  applied  to  the  general  ocean 
surface  of  the  globe.  It  begins  at  the  low-water  mark,  where, 
by  legal  presumption,  the  laud  is  held  to  end."  Upon  the  high 
seas  all  nations  have  equal  rights.  The  privilege  of  sailing 
over  them  or  of  fishing  in  them,  beyond  the  three-mile  limit, 
belongs  equally  to  all.  No  state  can  include  them  within  its 
territory,  or  extend  its  dominion  over  them,  or  exercise  exclu- 
sive jurisdiction  over  the  whole  or  any  part  of  the  high  seas." 

The  doctrine  of  the  absolute  freedom  of  the  high  seas  is  of 
relatively  recent  growth.  In  former  times  claims  were  made 
to  exclusive  jurisdiction  over  large  portions  of  the  sea,  but  none 
of  them  are  now  maintained. 

Claims  to  Exclusive  Dominion.  In  the  early  part  of  the 
sixteenth  century  extravagant  claims  to  dominion  were  ad- 
vanced by  Spain  and  Portugal,  based  upon  their  maritime 
discoveries.  As  these  claims  were  of  the  most  conflicting 
character,  a  controversy  arose,  which  was  submitted  to  Pope 
Alexander  VI.  for  decision.  He  decreed  that  all  those  parts 
of  the  world  which  were  not  then  in  the  secure  possession  of 
any  Christian  prince  should  be  divided  between  Spain  and  Por- 
tugal. '     A  meridian  line  was  established  through  a  point  one 

a    proviso    that    "no    proceeding  are  subject  to  the  ebb  and  flow  of 

should  be  had  in   any  case  under  the  tide,  and    of   lands  under  the 

the  act  unless  with  the  consent  of  sea,  so  far  as  such  lands  are  sus- 

one  of  her  Majesty's  secretaries  of  ceptibie  of  being  made  the  subject 

state,  and   on    his   certificate   that  of  proprietorship,  being  vested  in 

the  institution  of  the  proceedings  the  state  which  they  adjoin.     Like 

is,  in  his  opinion,  necessary."    This  other  lands  or  property  interests  of 

reservation  was  doubtless  intended  the   state,  however,  they  may  be 

to  prevent  a  conflict  between  the  made  the  subject  of  grants  by  the 

executive  and  judicial  departments  state  to  which  they  pertain, 

of  the  government  in  the  event  of  *I  Ortolan,  p.    125;    I    Halleck, 

a  case  arising  under  the  act  of  such  chap.  vi.  §   13;    I    Fhillimore,  pp. 

a  nature  as  to  involve  considera-  209-213;  Lawrence.  Int.  Law,  §  105  ; 

tions  of  an  international  character.  Hefflcr,  §  73:  I  ^^'  Martens.  §§42, 

'  In  accordance  with  the  munici-  43;  I  Twiss.  i5§  172-176.  185;  Dana's 

pal    law    of    most    states,    private  Whcaton,  §    193;    Kliiber.  §§  130- 

ownership    ceases    at    high  -  water  132;   Pomeroy,  §  i  58  ;  Valtcl,  liv.  i. 

mark;  the  ownership  of  lands  be-  cha[).  x.\iii.  §§  280-283. 

twcen   high  and  low  water,  which  "  See  p.  14. 
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hundred  leagues  west  of  the  Azores,  as  a  boundary  be- 
tween the  possessions  of  the  two  powers  ;  all  the  territory  to 
the  west  of  that  line  was  decreed  to  Spain,  and  all  to  the  east 
of  the  same  line  to  Portugal.  Under  this  authority,  which 
seems  to  have  had  international  recognition,  Portugal  forbade 
all  commerce  with  the  East  Indies  and  the  west  coast  of  Africa ; 
Spain,  claiming  the  Pacific  Ocean  and  the  Caribbean  Sea  as 
Spanish  territory,  forbade  all  commerce  Avith  Mexico,  the  west 
coasts  of  North  and  South  America,  and  the  islands  of  the 
Pacific/ 

England  at  one  time  claimed  that  its  jurisdiction  over  the 
narrow  seas  ended  at  the  coast  of  France  and  the  Netherlands. 
This  claim  was  resisted,  especially  by  the  Dutch,  and  so  suc- 
cessfully that  it  was  largely  reduced  in  importance,  and,  at  the 
close  of  the  seventeenth  century,  finally  abandoned.  Russia, 
in  1822,  laid  claim  to  exclusive  jurisdiction  over  that  part  of 
the  Pacific  Ocean  lying  north  of  the  fifty-first  degree  of  north 
latitude,  on  the  ground  that  it  possessed  the  shores  of  that 
sea,  on  both  continents,  beyond  that  limit,  and  so  had  the 
right  to  restrict  commerce  with  the  coast  inhabitants.  Eng- 
land and  the  United  States  entered  vigorous  protests  against 
the  right  of  jurisdiction  thus  asserted  by  Russia,  as  being  con- 
trary to  the  principles  of  international  law,  and  the  claim  was 
formally  withdrawn  in  1824.^ 

Jurisdiction  over  Closed  Seas.  The  question  of  jurisdic- 
tion over  many  such  partly  included  bodies  of  water,  some- 
times called  closed  seas,  has  already  been  decided.  The  Chesa- 
peake and  Delaware  bays  are  recognized  as  parts  of  the  terri- 
tory of  the  United  States;  Hudson  Bay  and  the  Irish  Sea  as 
British  territory  ;  the  Caspian  Sea  belongs  to  Russia,  Lake 
Michigan  to  the  United  States.     Tiie  Black  Sea,  before  Rus- 

'  See  p.  14;    Ha'l,  pp.   141,  142;  1878,  pp.  354,  355;  Ibid.  1880,  pp. 

Heffter,  §§  73-77.  468-472,   521,  522;   Ibid.  1894,  pp. 

"^  I  Phillimore,  pp.  213-217;  I  Hal-  47,  217,  260,  261  ;  Ibid.  1895,  P^J't  •• 

leek,  pp.  141-145  ;  Hall,  §  40.     For  pp.  683-686.     See   also    Lawrence, 

correspondence,  etc.,  in  respect  to  Int.   Law,  §§  105-109;    I  Twiss,  §§ 

the  rules  of  the  road  at  sea,  see  For-  179-191 ;  Pomeroy,  §§  144-157. 
eign  Relations  of  the  United  States, 
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sia  obtained  a  foothold  upon  it,  formed  part  of  the  territories 
of  the  Ottoman  Porte;  it  is  now  subject  to  the  joint  jurisdic- 
tion of  Turkey  and  Russia.  The  Baltic  is  acknowledged  to 
have  the  character  of  a  closed  sea  (and  to  be  subject  to  the 
control  of  the  powers  surrounding  it),  certainly  to  the  extent 
of  guaranteeing  it  against  acts  of  belligerency  when  the  pow- 
ers within  whose  territory  it  lies  are  at  peace.' 

Rights  of  Ownership  and  Jurisdiction  in  the  Case  of 
Straits;  Innocent  Passage.  The  rights  of  possession  and 
jurisdiction  in  the  case  of  narrow  straits  depend  upon  the 
ownership  of  the  territory  separated  by  them.  The  right  of 
navigating  them  depends  upon  the  character  of  the  bodies  of 
water  which  they  connect.  If  the  connected  seas  are  open  to 
general  commercial  navigation,  the  right  extends  to,  and  in- 
cludes, the  use  of  the  strait  as  a  necessary  means  of  communi- 
cation.'  This  is  sometimes  called  the  right  of  innocent  passage. 
The  Strait  of  Gibraltar  is  free,  because  the  Atlantic  Ocean  and 
Mediterranean  Sea  are  open  to  the  commerce  of  all  nations. 
A  similar  rule  applies  to  the  Bosporus,  the  Sea  of  Marmora, 
and  the  Dardanelles,  connecting  the  Black  and  Mediterranean 
seas,  subject  to  the  restrictions  upon  the  passage  of  war  ves- 
sels which  are  contained  in  the  treaties  of  1856,  1871,  and 
1878. 

If  the  territory  separated  by  the  waters  of  a  narrow  strait 
belongs  to  a  single  state,  the  rights  of  civil  and  criminal  juris- 
diction over  the  separating  strait  are  conceded  to  belong  to 
the  owner  of  the  territory.  The  Strait  of  Messina,  separating 
the  island  of  Sicily  from  the  Italian  main  -  land,  belongs  to 
Italy,  the   Bosporus    and   Dardanelles   to   Turkey,  the   Great 


'  Hall,  §  42;  Lawrence,  §§  106-  (Edouard  Enp^clhardt).  See  also  I 
109;  Dana's  Wlicaton,  §§  178,  179.  Twiss,  §§  180-182;  I  Ortolan,  p.i  51. 
note  105  ;  I  Halleck,  pp.  139-145  ;  I  '•'  Vattel,  liv.  i.  chap,  x.xiii.  §  292  ; 
Phillimore,  pp.  209-217,  235-242.  I  Philliniore,  pp  224-227.  The 
For  a  discussion  of  the  right  of  Strait  of  Magellan  was  neutral- 
property  in  the  Bering  Sea,  see  izcd  and  thrown  open  to  the  use  of 
the  Revue  de  Droit  International,  all  nations  in  1879. —  Foreign  Rela- 
vol.  XXV.  pp.  417-466  (Th.  Bar-  tions  of  the  United  States,  1879,  p. 
clay).       Ibid.    xxvi.    pp.    386,    401  23. 
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and  Little  Belt  and  the  Sound  to  Denmark.  If  the  territory 
separated  by  the  waters  of  the  strait  belongs  to  different  states, 
the  strait  belongs  in  part  to  each  power.  The  line  of  demar- 
cation is  determined  as  in  the  case  of  boundary  rivers,  and 
the  jurisdiction  of  the  adjacent  states  is  separated  in  the  same 
manner.' 

The  Danish  Sound  Dues.  The  peculiar  claim  of  Den- 
mark to  jurisdiction  over  the  strait  connecting  the  North  and 
Baltic  seas  was  long  a  fruitful  source  of  complaint  to  all  com- 
mercial nations.  These  claims  were  exercised  in  the  form  of 
a  toll  or  tax,  called  Sound  Dues,  levied  upon  all  shipping 
which  passed  through  the  strait  in  either  direction.  They  were 
based,  in  part,  upon  immemorial  prescription,  and  in  part  upon 
the  expense  incurred  by  Denmark  in  the  maintenance  of  lights 
and  buoys  in  the  narrow  and  dangerous  passage. 

The  question  of  the  sound  dues  was  settled  in  1857  ^Y  ^ 
treaty  entered  into  between  Denmark  and  the  great  Euro- 
pean powers.  "  The  right  of  Denmark  to  levy  these  dues  was 
not  distinctly  recognized,  but  compensation  was  made  to  her 
by  the  payment  of  a  capital  sum,  on  the  ground  of  indemnity 
for  maintaining  lights  and  buoys,  which  Denmark  stipulated 
to  maintain  and  levy  no  further  duties."  As  the  treaty  of 
1857  dealt  with  other  questions,  of  strictly  European  concern, 
to  which  the  United  States  was  unwilling  to  become  a  party, 
a  separate  treaty  was  entered  into  between  that  power  and 
Denmark  by  which,  in  consideration  of  the  payment  of  a  lump 
sum,  the  shipping  of  the  United  States  was  to  be  exempted 
from  similar  levies  in  the  future.^ 

Fishery  in  the  High  Seas.  From  the  principle  of  the 
freedom  of  the  high  seas  it  follows  that  the  right  to  fish  in 
their  waters  is  free  to  all  mankind,  and  is  subject  to  restriction 
or  regulation,  in  the  case  of  an  individual,  only  by  the  munici- 

'  I  Twiss,  §§  183-189;  I  Ortolan,  Wheaton,  §§  181 -190;  I  Dig.  Int. 
pp.   146-150;    Hall,  §   41;   Kliiber,      Law,  §  29. 

§§130,131;  I  De  Martens,  §  40;  I  ^  I   Philliniore,   pp.   216,   217;    I 

Phillimore,    pp.   218-234;    Dana's      Twiss,  §  188;  I  Dig.  Int.  Law,  §  29; 

I  Ortolan,  pp.  147-150. 
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pal  law  of  the  state  of  which  he  is  a  citizen.  Not  only  are 
the  high  seas  free  for  purposes  of  fishery  at  all  times  and  in  ail 
places,  but  the  rules  of  international  law  make  a  humane  ex- 
ception from  capture  in  behalf  of  fishing-boats  of  a  belligerent 
while  engaged  in  their  legitimate  pursuit  in  the  territorial 
waters  of  the  state  under  whose  flag  they  sail.' 

Coast  Fisheries.  The  privilege  of  fishery,  however,  within 
the  three-mile  limit,  is  universally  recognized  as  a  right  of 
property  which  is  vested  in  the  state  to  whose  territory  the 
waters  are  adjacent,  and  is  in  all  respects  subject  to  its  regu- 
lation and  control.^ 

Piracy.  Piracy  is  an  offence  against  the  law  of  nations, 
and  may  be  defined  as  robbery  committed  upon  the  high  seas. 
As  pirates  are  regarded  as  the  enemies  of  all  mankind,  and 
as  the  offence  of  piracy  is  committed  in  a  place  over  which 
no  state  has  exclusive  jurisdiction,  pirates  may  be  apprehend- 
ed by  the  public  armed  vessels  of  any  nation  ;  and  persons 
charged  with  piracy  may  be  tried,  whatever  their  nationality, 
by  the  courts  of  the  state  to  which  such  capturing  vessel  be- 
longs.'    The  punishment  of  piracy  is  death.     The  definition 


'  Hall,  §§  14.  40-42;  I  Phillimore. 
pp.  211,  235;  Lawrence,  Int.  Law,  §§ 
105-106;  Maine,  Int.  Law,  p.  76; 
Heffter,  §73;  Kliiber,  ^  132;  Orto- 
lan, torn.  i.  chap.  vii. ;  Creasy,  §  243. 

"  I  Twiss,  p.  312;  II  Halleck,  p. 
151 ;  Azuni.tom.  i.chap.  iii.art.  viii.; 
II  Ferguson,  §  212;  Melifter,  §  137; 
II  Calvo,  §  932;  II  Ortolan,  p.  51. 
For  an  account  of  the  controversy 
between  England  and  the  United 
States  in  respect  to  the  Canadian 
fisheries,  see  Hall,  §  27  ;  Lawrence's 
VV'hcaton,  pp.  323-326,  note;  Dana's 
Wheaton,  §§  268-274,  notes  no, 
142;  Creasy,  §  243.  For  an  account 
of  the  controversy  between  the 
same  powers  in  respect  to  the  seal 
fisheries  in  the  Bering  Sea,  see 
Lawrence,  Int.  Law,  §  106. 

'  Dana's  Wheaton,  §§  122-124, 
note  83  ;  United  Slates  vs.  Smith, 


5  Wheaton,  157  ;  I  Halleck,  pp.  49, 
192,  396,  note  ;  Risley,  p.  47.  Piracy 
is  defined  by  the  law  of  nations  to 
be  a  forcible  depredation  upon  prop- 
erty on  the  high  seas,  without  law- 
ful authority,  done  aniDio  fiirandi; 
that  is,  as  defined,  in  this  connec- 
tion, in  a  spirit  and  intention  of 
universal  hostility.  A  pirate  is 
said  to  be  one  who  roves  the  sea  in 
an  armed  vessel,  without  any  com- 
mission from  any  sovereign  state, 
on  his  own  authority,  anfl  for  the 
purpose  of  seizing  by  force  and  ap- 
propriating to  himself,  without  dis- 
crimination, every  vessel  he  may 
meet.— United  States  vs.  Baker.  5 
Jilatciiford,  pp.  11.  12.  The  act  of 
1 819,  §  5(3  Stat.  513;  R.S.  §  5368), 
referring  to  the  law  of  nations  for 
a  definition  iA  the  crime  of  piracy, 
is  a  constitutional  exercise  of  the 
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of  piracy  may  be  extended  by  a  state,  as  to  ofifences  committed 
within  its  territorial  waters,  or  by  its  citizens  on  the  high  seas, 
but  such  extensions  of  the  definition  have  no  international 
validity. 

Ship  Canals.  Artificial  ways  of  communication,  like  ship- 
canals,  however  important  their  construction  may  prove  to  be 
in  its  effects  upon  commerce,  can  acquire  interest  from  the 
point  of  view  of  international  law  only  when  their  use  and 
control,  especially  in  time  of  war,  have  been  made  the  subject 
of  treaty  stipulation.  Regarded  simply  as  engineering  con- 
structions, the  mere  fact  of  their  existence  does  not  operate 
to  diminish  or  modify,  in  any  respect,  the  civil  or  criminal 
jurisdiction  of  the  state  within  whose  territory  they  are  situ- 
ated;  which,  indeed,  can  only  be  modified  by  treaty  stipula- 
tions. The  question  of  their  construction  and  use,  being  a  new 
one  at  international  law,  it  is  sufficient  to  say,  at  this  point, 
that  no  existing  rules  apply  to  them,  or  can  be  made  so  to 
apply,  by  any  process  of  construction.     They  are  not  arms  of 

power  of  Congress  to  define  and  then  no  blame  attaches  to  the  act ; 
punish  that  crime.  Piracy  is  de-  or  it  may  be  without  just  excuse, 
fined  by  the  law  of  nations  with  and  then  it  carries  responsibility 
reasonable  certainty.  Robbery,  or  for  damages.  If  it  proceed  further, 
forcible  depredation  upon  the  sea,  if  it  be  an  attack  from  revenge  and 
animo  fiirandi,  is  piracy  by  the  law  malignity,  from  gross  abuse  of  pow- 
of  nations.  —  United  States  vs.  er,  and  a  settled  purpose  of  mis- 
Smith,  5  Wheaton,  153.  Pirates  chief,  it  then  assumes  the  character 
may,  without  doubt,  be  lawfully  of  a  private,  unauthorized  war,  and 
captured  on  the  ocean  by  the  pub-  may  be  punished  by  all  the  penal- 
lie  or  private  ships  of  every  nation  ;  ties  which  the  law  of  nations  can 
for  they  are,  in  truth,  the  common  properly  administer.  — The  Mari- 
enemies  of  all  mankind,  and,  as  a^ma  Flora,  11  Wheaton,  40  [41]; 
such,  are  liable  to  the  extreme  United  States  t/j-.  Brig  yl/^/d'/C' ^rt%^/, 
rights  of  war.  And  a  piratical  ag-  2  Howard,  236.  A  vessel  loses  her 
gression  by  an  armed  vessel  sailing  national  character  by  assuming  a 
under  the  regular  flag  of  any  na-  piratical  character,  and  a  piracy 
tion,  may  be  justly  subjected  to  the  committed  by  a  foreigner  from  on 
penalty  of  confiscation  for  such  a  board  such  a  vessel  upon  any  other 
gross  breach  of  the  law  of  nations,  vessel  whatever  is  punishable  under 
But  every  hostile  attack,  in  a  time  §  8  of  the  act  of  1790  (i  Stat. 
of  peace,  is  not  necessarily  pirati-  113;  R.  S.  §  5360);  United  States 
cal.  It  may  be  by  mistake,  or  in  7/jr.  Pirates,  5  Wheaton,  p.  184.  See 
necessary  self-defence,  or  to  repel  a  also  Foreign  Relations  of  theUnited 
supposed  meditated  attack  by  pi-  States,  1877,  pp.  442-447. 
rates.    It  may  be  justifiable,  and 
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the  sea,  or  straits,  or  rivers;  neither  are  they  natural  chan- 
nels of  trade  or  commerce  over  which  all  nations  have  the 
right  of  innocent  passage.  Their  neutrality  in  time  of 
war  is  the  most  serious  question  that  can  arise  with  respect 
to  them,  and  this  can  only  be  secured  by  a  guarantee  of 
the  maritime  powers,  or  by  a  sufficient  number  of  them 
to  secure  the  observance  of  such  guarantee.^ 

The  Panama  and  Nicaragua  Canals.  The  neutrality  of 
the  Panama  Canal  was  originally  guaranteed  by  the  United 
States.-  That  of  the  canal  now  undergoing  construction 
w^as  made  the  subject  of  conventional  regulation  in  the 
treaty  of  November  i8,  1901,  in  which  the  Clayton-Bulwer 
treaty  of  April  19,  1850,  was  so  modified  as  to  place  the 
control  of  the  Panama  Canal,  in  so  far  as  its  use  in  time 
of  war  is  concerned,  upon  the  same  basis  of  neutralization 
as  is  established  by  the  requirements  of  the  Treaty  of 
Constantinople  of  October  29,  1888,  in  respect  to  free 
navigation  of  the  Suez  Canal. ^ 

The  Suez  Canal.  The  neutrality  of  the  Suez  Canal 
w'as  provided  for  in  a  treaty  entered  into  at  Constan- 
tinople on  October  29,  1888,  to  which  Austria,  Egypt, 
France,  Germany,  Great  Britain,  Italy,  the  Netherlands, 
Russia,  Spain,  and  Turkey  were  the  signatory  parties. 
The  treaty  provides  that  the  maritime  canal  at  Suez 
shall  be  open  at  all  times,  in  peace  as  well  as  in 
war,  to  commercial  vessels  and  to  ships-of-war  of  all  na- 
tions, without  distinction  of  flag.^     The  signatory  parties 

'Lawrence,  Int.  Law,  §110;    I  *  Revue    de  Droit   International, 

Ferguson,  §§91-93;    Snow,  p.  29.  vol.  xx.  pp.  529-558.   When  Prince 

2  Article  XXXV.  Treaty  of  Decern-  Metternich  was  consulted  in  1838 

ber     12,     1846;      Treaties    of    the  in    regard    to    the    feasibility    of 

United   States,    1904,  p.  204;    III  the  project,   he    is    said    to    have 

Dig.  Int.  Law,  p.  5.  advised  Mehemet  Ali,   the  reign- 

^  Treaty  of  November  18,  1901.  ing     Khedive    of    Egypt,    to    sc- 

Compilation  of  Treaties  in  Force,  cure     the     neutralization    of    the 

1904,  p.  380;   III   Dig.   Int.  Law,  canal  by  a  Eun^pean  treaty  before 

§130.      vSee  also  the  article  by  A.  S.  undertaking     its     construction. — 

dc   Bustamente,  in    the   Revue    de  Ibid.    p.     529;    see  also  vol.  xviii. 

Droit  International,  vol.  xxvii.  pp.  Ibid.    p.     159,    and    vol.    xix.    p. 

112-143,    223-244.  193. 
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agree  to  place  no  obstructions  upon  the  use  of  the  canal, 
either  in  peace  or  war ;  they  also  agree  that  the  canal  shall  not 
be  made  the  subject  of  a  hostile  blockade;  that  military  ob- 
structions shall  not  be  placed  in  the  waters  of  the  canal  or 
those  of  its  feeders,  and  that  no  acts  of  hostility  shall  be  per- 
mitted in  the  canal  itself  or  within  a  marine  league  of  its  ter- 
minal ports.' 

Submarine  Telegraph  Cables.  The  question  of  submarine 
cables  can  perhaps  be  best  discussed  in  connection  with  the 
high  seas  and  the  jurisdiction  of  the  coasts  at  which  they  ter- 
minate. The  principle  of  the  freedom  of  the  high  seas  has 
long  been  recognized  at  international  law;  if,  therefore,  the 
surface  of  the  high  seas  be  free,  for  purposes  of  commerce  and 
navigation,  their  use  beneath  the  surface,  for  any  economic  or 
commercial  purpose,  must,  from  the  nature  of  the  case,  be  equal- 
ly free.  When  a  cable  reaches  soundings,  however,  within 
the  three  mile  limit,  it  passes  under  the  exclusive  jurisdiction 
of  the  state  within  whose  territory  its  terminal  station  is  lo- 
cated. Questions  in  respect  to  the  construction  and  mainte- 
nance of  oceanic  cables,  and  of  their  protection  from  injury  in 
time  of  peace,  like  their  neutrality  in  war,  can  only  be  effec- 
tively regulated  by  the  concerted  action  of  the  maritime  pow- 
ers ;  the  former  of  these  questions,  indeed,  has  already  been 
made  the  subject  of  treaty  stipulation. 

With  a  view  to  secure  such  international  action,  a  conference 
of  thirty-one  states,  convened  upon  the  invitation  of  the  French 
Government,  met  at  Paris  on  October  16,  1882,  and  drew  up  a 
project,  having  for  its  purpose  the  maintenance  of  submarine 
cables  and  their  preservation  from  injury.  As  a  result  of  this 
conference,  a  protocol  was  signed  by  the  representatives  of 
thirty-one  states,  and  submitted  to  their  respective  govern- 
ments for  consideration.  In  pursuance  of  this  agreement  a 
second  conference  was  held  at  Paris,  where,  on  March  14, 
1884,  a  convention  was  entered  into  which  was  signed  by  the 

*  For  a  discussion  of  the  neutral-      615;    vol.  xviii.  p.  159;   vol.  xx.  p. 
ity  of  the  Suez  Canal,  see  Revue  de      529. 
Droit   International,    vol.  xvii.    p. 
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duly  authorized  representatives  of  twenty -five  independent 
states.  In  order  to  give  the  contracting  parties  an  oppor- 
tunity for  the  adoption  of  the  requisite  municipal  legislation, 
the  1st  of  January,  1884,  \^'^s  agreed  upon  as  the  date  when 
the  convention  was  to  become  operative.  The  ratifications  of 
seventeen  states  were  exchanged  at  Paris  on  April  16,  1S85. 

The  treaty  applies  to  such  legally  established  submarine 
cables  as  are,  or  may  be  landed,  on  the  territory  of  the  sig- 
natory powers.  It  gives  to  the  act  of  wilfully  injuring  or 
destroying  such  cables  the  character  of  a  penal  offence  ;  con- 
fers certain  rights  of  way  and  position  upon  vessels  engaged  in 
the  construction  or  repair  of  submarine  cables,  and  requires 
other  ships  to  keep  at  a  distance  of  one  nautical  mile  from 
vessels  so  engaged  ;  it  also  requires  all  vessels  (including  fish- 
ing craft)  to  pass  buoys,  marking  the  position  of  cables,  at  a 
distance  of  one-quarter  of  a  nautical  mile.  Offences  created 
by  the  treaty  are  triable  in  the  courts  of  the  state  to  which 
the  vessel  committing  the  offence  belongs,  and  proceedings 
and  trials  are  to  take  place  as  summarily  as  the  laws  of  such 
state  will  permit.  No  provision  is  made  for  the  neutrality  of 
submarine  cables,  or  for  their  use  in  war ;  indeed,  the  conven- 
tion contains  a  clause  providing  that  its  stipulations  shall  "in 
nowise  affect  the  liberty  of  action  of  belligerents."' 

'  Treaties  and  Conventions  of  the  interpretation   of    articles    ii.   and 

United  States,  1 776-1 887,  pp.  1176-  vi.  of  the  convention  was   signed 

1185.     By  a  clause  of   this  treaty  at  Paris  on  December  i,  1886,  and 

the  commanding  ofTicers  of  public  a  linal  protocol,  signed  at  Paris  on 

armed  vessels    of  the  contracting  July  7,    1887,   fixing  upon    May   i, 

parties,  if  they  have  reason  to  be-  1888,  as  the  date  upon  which  the 

iieve  that  a   merchant    vessel  has  instrument  was  to  become  finally 

committed  an  offence  in  violation  operative,  were  ratified  by  the  Unit- 

of   the    treaty,   are    authorized   to  ed  States  on  May  i,  1888. — Trea- 

require  the  captain  of  such  vessel  ties  and  Conventions  of  the  United 

to  furnish  evidence  of  nationality,  States,  pp.  1184,  1185.     For  other 

and  such  reports  in  respect  to  of-  correspondence   in   respect  to  the 

fences  against  the  treaty  as  they  execution   and    operation    of    this 

may   submit    may  be  used    in  evi-  convention,  see  Foreign   Relations 

dence  in   the  courts  of  the   state  of  the  United  States,  1883.  pp.  253- 

whosc  flag  and  papers  such  ofTend-  258,  294-296.  285-291,  296-298,  304, 

ing  vessel    may   carry.      A   subse-  305  ;  li)id.  1887,  ])p.  360-368.     Tlic 

qucnt  declaration   respecting    the  United  Slates,  by  an  Act  of  Con- 
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Acquisition  of  Territory.  Territory  may  be  acquired  in 
several  ways,  of  which  the  principal  are : 

(rt.)  By  Occupation.  This  method  is  applied  to  the  acquisi- 
tion of  those  portions  of  the  earth's  surface  which  are  either 
unoccupied  by  man,  or  are  inhabited  by  savage  or  uncivilized 
races,  who  are  unable,  or  who  have  not  the  desire,  to  establish 
those  relations  of  intercourse  with  other  states  which  are  rec- 
ognized by  the  rules  of  international  law.  As  little  territory 
remains  in  the  world  which  is  absolutely  unoccupied,  it  follows 
that  future  acquisitions  can  only  be  made  at  the  territorial  ex- 
pense of  weak  or  uncivilized  races ;'  such,  indeed,  are  the  ac- 
quisitions which  are  now  being  made  by  the  different  states 
of  Europe  in  the  continents  of  Asia  and  Africa.  In  some  in- 
stances the  title  to  territory  thus  acquired  is  purchased  from 
the  prior  occupants ;  in  a  great  majority  of  cases,  however,  it 
is  obtained  by  an  exercise  of  superior  force. 

{b^  By  Accretion.  This  method  of  acquiring  territory  re- 
sults from  an  operation  of  the  laws  of  nature,  and  consists  in 
the  acquisition  of  soil,  on  the  banks  of  rivers,  due  to  the  ero- 
sive action  of  the  current.  Such  an  increase  in  the  territory 
of  a  state  implies  a  corresponding  diminution  in  the  territory 
of  another." 

(r.)  By  Treaty.  This  method  of  acquisition  corresponds  to 
the  alienation  of  real  estate  among  private  individuals;  the 
treaty  of  cession  corresponding  to  the  deed  of  conveyance, 
which  operates  to  transfer  the  ownership  of  land  from  one 

gress  which  was  approved  by  the  contained  the  declaration  that  "the 

President  on  February  29,  1888  (25  American  continents,  by  the  free 

Statutes  at  Large,  p.  41),  made  suit-  and  independent  condition  which 

able  provision  for  the  enforcement  they    have    assumed     and    main- 

of  the  treaty,  in  so  far  as  its  citi-  tained,  are   not  to  be  considered 

zens  or  other  persons  subjected  to  as   subjects    for    future    coloniza- 

its  jurisdiction  were  concerned.  See  tion  by  any  European  power.    See 

vol. xii.  Revue  de  Droit  Internation-  also  Revue  de  Droit  International, 

al,  pp.  247-275  ;  XV.  ibid.  pp.  17-43.  vol.  xviii.  p.  236;   vol.  xx.  p.  605  ; 

■  One  of  the  paragraphs  in  Presi-  Jones  vs.  United  States,  137  United 

dent    Monroe's    message   in   1823,  States,  202;  Smith  t/j. United  States, 

which    has  sometimes  been  erro-  137  United  States,  224. 
neously  regarded    as    a   complete         ^  See  the  article,  p.  46,  entitled 

statement  of  the  Monroe  doctrine,  "  Rivers  as  Boundaries." 
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person  to  another.  The  consideration  actuating  the  transfer 
may  be  pecuniary,  or  there  may  be  an  exchange  of  portions 
of  territory,  or  the  transfer  may  be  made  in  deference  to  the 
wishes  of  the  inhabitants  of  the  ceded  district.' 

(d.)  By  Conquest,  or  by  Conquest  Completed  by  a  Treaty  of 
Peace.  Such  acquisitions  of  territory  are  in  the  highest  de- 
gree involuntary,  being  accomplished,  in  every  case,  by  an  ex- 
ercise of  superior  force  ;  such  transfers,  however,  are  none  the 
less  recognized  at  international  law,  and  titles  based  upon  con- 
quest are  as  valid  as  those  obtained  by  the  consent  of  the  in- 
terested states.^ 


'  The  Louisiana  territory,  Flor- 
ida, the  Gadsden  purchase,  and  the 
territory  of  Alaska  are  examples 
of  acquisitions  by  treaty  ;  the  con- 
sideration in  each  case  being  pe- 
cuniary. 

^  TheterritoryacquiredfromMex- 
ico  in  consequence  of  the  war  with 
that  power  in  1845- 1848,  Cuba, 
Porto  Rico,  in  the  Western  Con- 
tinent, Alsace-Lorraine  in  Europe, 
and  the  territories  acquired  by  Rus- 
sia in  Europe,  and  by  the  United 
States  in  Asia,  are  examples  of  ac- 
quisitions of  territory  by  conquest 
perfected  by  treaty  ;  the  acquisition 
of  territory  from  Mexico  by  the 
United  States  in  1848  was  also 
made  the  subject  of  a  pecuniary 
indemnity,  as  was  the  case  with  the 
acquisition  of  thePhilippinelslands 
by  the  same  power  in  1898.  The 
conquest  of  a  country  or  portion  of 
acountry  by  a  public  enemy  entitles 
such  enemy  to  the  soverei<;nty,  and 
gives  him  civil  dominion  as  long  as 
he  retains  his  military  possession. 
Inhabitants  and  strangers  who  go 
there  during  the  occupation  of  the 
enemy  must  take  the  law  from  him 
as  the  ruler  de  facto,  and  not  from 
the  government  de  Jure  which  has 
been  expelled.— IX  Opinions  of  At- 
torney-General, p.  140.  But  a  terri- 
tory conquered  by  an  enemy  is  not 
to  be   considered  as  incorporated 


into  the  dominions  of  that  enemy, 
without  a  renunciation  in  a  treaty 
of  peace,  or  a  long  and  permanent 
possession.  Until  such  incorpora- 
tion, it  is  still  entitled  to  the  full 
benefit  of  the  law  of  postliminy. — 
United  States  ts  Hayward,  2  Galli- 
son,  501.  A  revolutionary  party, 
like  a  foreign  belligerent  power,  is 
supreme  over  the  country  it  con- 
quers, as  far  and  as  long  as  its  arms 
can  carry  and  maintain  it. —  IX 
Opinions  of  Attorney- General,  p. 
140.  By  the  conquest  and  occupa- 
tion of  Castine,  that  territory  passed 
under  the  temporary  allegiance  and 
sovereignty  of  the  enemy.  The  sov- 
ereignty of  the  United  States  over 
the  territory  was  suspended  during 
such  occupation,  so  that  the  laws 
of  the  United  States  could  not  be 
rightfully  enforced  there,  or  be  obli- 
gatory upon  the  inhabitants  who  re- 
mained and  submitted  to  the  con- 
querors. —  Ibid.  2  (iallison,  jot ; 
Hall,  §§  205,206;  Dana's  Whcaton, 
§346,  note  169.  Rights  of  private 
property,  in  territory  ac(juired  by 
conquest,  undergo  no  change  as  a 
consequence  of  the  fact  of  con- 
quest.— United  States  ts.  Pcrche- 
man,  7  Peters.  51-87;  III  Philli- 
more,  pp.  863-868;  II  Halleck.  pp. 
505-507  ;  Strothcr  vs.  Lucas,  1 2  Pe- 
ters, 410. 
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Servitudes 

Origin  and  Application  of  the  Term.  The  term  servitude 
is  borrowed  from  the  Roman  law,  and  is  applied  in  the  inter- 
national relations  of  states  to  express  an  obligation  upon  the 
part  of  one  state  to  permit  a  thing  to  be  done  or  a  right  to  be 
enjoyed,  by  another  state,  within  or  upon  its  territory.  The 
thing  done,  or  the  right  enjoyed,  however,  must  not  be  sufifi- 
cient  in  amount  or  importance  to  constitute  a  restriction  upon 
the  sovereignty  or  independence  of  the  servient  or  subordi- 
nate state.'  The  state  enjoying  the  benefit  or  privilege  of  the 
servitude  is  called  the  dominant  state.  The  state  lying  under 
the  obligation  involved  is  called  the  servient  state.  The  exist- 
ence of  a  servitude  is  not  inconsistent  with  entire  sovereignty 
and  independence  on  the  part  of  the  servient  state.  The  fol- 
lowing examples  are  illustrations  of  servitudes:  Suppose  two 
states,  A  and  B,  to  be  separated  by  a  river ;  A  may  lie  under 
a  servitude  to  B  not  to  construct  works  of  improvement  upon 
the  boundary  river  which  shall  injure  the  opposite  bank.  Sup- 
pose two  states,  C  and  D,  to  be  situated,  one  above  the  other, 
upon  the  course  of  a  navigable  river,  the  mouth  and  lower 
waters  being  situated  in  tiie  territory  of  C  ;  C  may  lie  under  a 
servitude  to  D  of  allowing  its  citizens  the  privilege  of  navi- 
gating the  river  to  the  sea ;  D  may  lie  under  an  obligation  to 
C  not  to  use  the  banks  of  the  river  within  the  territory  of  C 
for  the  purpose  of  loading  and  unloading  cargoes. 

How  Created  and  Terminated.  Servitudes  may  exist  by 
immemorial  prescription,  such  existence  being  tacitly  or  ex- 
pressly recognized  by  other  states.  Such,  in  great  part,  was 
the  case  of  the  Danish  Sound  Dues.  They  may  also  be  cre- 
ated by  treaty,  and  may  be  amended,  increased,  or  modified  in 
the  same  manner.     They  may  be  extinguished  by  treaty,  by 

'  Under  the  name  of  easements  by  the  sovereign  authority  of  the 

the  principle  of  servitudes  is  recog-  state,  an  easement  must,  according 

nized  by  the  common  law,  with  this  to  the  common  law,  originate  in  an 

difference,  however,  that  whereas  a  agreement  between  the  interested 

servitude  could  have  been  imposed  parties, 
upon  an  individual  or  his  property 
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non-user,  and  in  some  cases  by  forcible  denial  of  the  obligation. 
They  must  consist  in  an  obligation  to  allow  a  thing  to  be 
done,  or  a  right  to  be  exercised,  or  in  refraining  from  doing 
a  thing;  they  can  never  consist  in  an  obligation  to  do  a  thing.' 
They  are  further  classified  into  positive  and  negative.  A  posi- 
tive servitude  consists  in  allowing  a  thing  to  be  done,  or  a  right 
to  be  exercised  upon  the  territory  of  the  servient  state;  a  neg- 
ative servitude  consists  in  refraining  from  the  exercise  of  a 
right  by  a  servient  state. 

Examples  of  Servitudes.  The  following  examples  of  ser- 
vitudes created  by  treaty  are  cited  by  Phillimore:'' 

(i.)  In  the  treaty  of  Utrecht,  of  17 13,  between  England 
and  France,  it  was  agreed  on  the  part  of  France  that  the 
Stuart  pretenders  should  not  be  permitted  to  reside  in  French 
territory. 

(2.)  In  the  treaty  of  Utrecht,  between  Spain  and  England, 
the  possession  of  Gibraltar  by  the  latter  power  was  confirmed 
by  Spain  on  condition  that  Moors  and  Jews  should  not  be 
permitted  to  reside  there. 

(3.)  The  treaty  of  Paris,  of  18 14,  provided  that  Antwerp 
was  to  be  an  exclusively  commercial  port. 

(4.)  By  the  treaty  of  1831  certain  Belgian  fortresses  were 
to  be  demolished  by  December  i,  1833. 

Extra-territorial  Jurisdiction  of  a  State 

Nature  and  Extent.  It  has  been  seen  that  sovereignty  and 
territory  are,  in  general,  conterminous  ;  under  certain  circum- 
stances, however,  a  state  may  exercise  jurisdiction  over  its 
subjects  beyond  its  strict  territorial  limits;  this  extension  of 
jurisdiction  is  sanctioned  in  the  following  cases: 

(a.)  Over  its  merchant  vessels  on  the  high  seas  ;  in  matters 
which  relate  exclusively  to  persons  on  board,  this  jurisdiction, 
as  will  presently  be  seen,  follows  them  into  the  ports  and  ter- 


'  I  Phillimore.  §  281;  Morey,  Out-  '  I  Phillimorc.  §§  281-283  :  Heff- 

lines  of  Roman   Law,  pp.  288-292.      ter,  §  43;  Kliibcr,  §§   137-140. 
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ritorial  waters  of  foreign  states  into  which  they  may  pass  in 
the  prosecution  of  a  voyage. 

{b.)  Over  crimes  committed  by  its  subjects  in  territory  oc- 
cupied by  savages,  or  unoccupied,  and  not  claimed  by  any 
civiHzed  power.  If  this  jurisdiction  were  not  assumed  such 
crimes  as  kidnapping,  engaging  in  the  slave-trade,  etc.,  would 
go  unpunished.  For  this  reason  most  states,  in  their  munici- 
pal laws,  provide  for  their  trial  and  punishment. 

{c.)  Over  the  crime  of  piracy,  by  whomsoever  committed, 
on  the  high  seas,  or  on  land  without  the  jurisdiction  of  any 
civilized  state. 

A  similar  immunity  from  local  jurisdiction  attends  its  pub- 
lic armed  vessels,  its  armies  in  the  field,  and  other  organized 
bodies  of  its  land-forces,  its  sovereign,  its  ambassadors  and 
public  ministers,  and,  in  certain  cases,  its  consular  representa- 
tives; these  will  presently  be  discussed  under  the  head  of 
"  Ex-territoriality.'" 

Merchant  Vessels  on  the  High  Seas.  Merchant  vessels 
on  the  high  seas  are,  for  purposes  of  jurisdiction,  acknowledged 
to  be  a  part  of  the  territory  of  the  state  whose  papers  they 
carry  ;  crimes,  by  whomsoever  committed,  and  causes  of  action 
arising  on  board,  to  which  passengers  or  members  of  the  crew 
are  parties,  are  triable  by  its  courts;  such  jurisdiction  in  crim- 
inal cases  is  not  affected  by  the  fact  that  the  accused  is  a  for- 
eigner to  the  nationality  of  the  ship,  the  case  being  precisely 
the  same  as  if  the  offence  had  been  committed  within  the  ter- 
ritorial limits  of  the  state  under  whose  flag  she  sails."*     From 

'I  Halleck,  chap.  vii.  §§   24-26;  ployed.     On  the  arrival  of  the  ship 

Manning,  pp.  11 7-1 22;  Hall,  §§  47-  in  Calcutta,  Anderson  was  arrested 

61  ;  I  Ortolan,  chapters  ix.  and  x.;  by  the  local  authorities  on  a  charge 

Lawrence,  Int.  Law,  §  120;  Dana's  of  manslaughter,  for  which  he  was 

Wheaton,  §  95.  tried    and    convicted.      Upon   the 

^  Case   of  John   Anderson:   An-  representationsof  the  United  States 

derson  was  a  British  subject  and  was  the  British  Government  expressed 

employed  as  an  ordinary  seaman  on  its  regret  at  the  action  of  the  local 

board  a  vessel  carrying  the  Amer-  authorities,  and  its  substantial  con- 

ican    flag.     On    January    31,  1879,  currence    in   the   views   above  set 

while  on  the  high  seas,  Anderson  forth   in   respect  to  criminal  juris- 

assaulted  and  killed  the  chief  mate  diction   on  the  high  seas. — I  Dig. 

of  the  vessel  on  which  he  was  em-  Int.    Law,   §§   33,   33a;   I  Halleck, 
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this  principle  it  follows  that,  in  time  of  peace,  these  ships  are 
exempt  from  visitation  and  search  by  foreign  vessels  of  war, 
except  in  strict  accordance  with  treaty  stipulations.  They 
are  subject,  however,  to  such  visitation  and  examination  by 
public  armed  vessels  of  their  own  nation  as  may  be  authorized 
by  its  municipal  laws.' 

Merchant  Vessels  in  Foreign  Ports.  So  soon,  however, 
as  a  merchant  ship  enters  a  foreign  port  it  is  subject  in  cer- 
tain respects  to  the  municipal  laws,  and  especially  to  the 
criminal  jurisdiction  of  the  country  in  which  the  port  is  sit- 
uated. For  any  unlawful  acts  done  by  her  while  thus  lying 
in  the  port  of  a  foreign  state,  and  for  all  contracts  entered  into 
while  there,  by  her  master  or  owners,  she  is  made  answerable 
to  the  laws  of  the  place ;  nor  can  an  immunity  from  the  oper- 
ation of  the  local  law  be  claimed  for  her  master  orcrew  if  they 
break  the  peace  or  disturb  public  order  in  such  port  by  the 
commission  of  crimes.  But  the  comity  and  practice  of  nations 
have  established  the  rule  of  international  law  that  such  vessel, 
so  situated,  is,  for  the  general  purpose  of  governing  and  regu- 
lating the  rights,  duties,  and  obligations  of  those  on  board,  to 
be  considered  as  a  part  of  the  territory  of  the  nation  to  which 
she  belongs.*  It  therefore  follows  that  acts  happening  on 
board  which  do  not  concern  the  tranquillity  of  the  port,  or 
affect  persons  foreign  to  the  crew,  are  not  amenable  to  the 
local  jurisdiction  ;  such  matters  being,  as  a  rule,  justiciable 
only  by  the  courts  of  the  state  to  which  the  vessel  belongs.' 

chap.  vii.  §  24  ;    Wheaton,  part   ii.  I  Dig.  Int.  Law,  §  33  ;  Hall,  §  45  ; 

chap.  ii.  §  106;  Vattel,  liv.  i.,  chap.  Lawrence,  Int.  Law.  §  120. 

xix.  S216;  Grotius,  liv.  ii.  chap.  iii.  "  I     Halleck,    chap.    vii.    §    26; 

§13;  I  Ortolan,  chap,  xiii.;  V  Pra-  Wheaton,  part  ii. chap. ii.§§  loi,  103; 

dier-Fod6re,§§  2263-2265.    See  also  Vattel,  liv.  i.  chap,  xxiii.  §§  290.  295  ; 

the    article    on   "Exterritoriality,"  I  Ortolan,  chap.  xiii. ;    Hall,  §§  58, 

by  M.  Jules  Valery,  in    Revue  de  59;  Woolsey,  §68;  V  Pradier-Fo- 

Droit  International,  vol.  xxix.  pp.  dere,  §§  2417-2437. 

5-25  ;    Crapo    t^s.    Kelly,    16  Wal-  ^  I  ilalleck,  chap.  vii.  §  26.    The 

lact,    610;    Wilson   7>s.    McNarncc,  principle  which  governs  the  whole 

102   U.  S.  574;    AV   Moncan,  XIV  matter  is  this  :  disorders  which  dis- 

Fed.  Rep.  44.  turb  only  the  peace  of  the  ship  or 

'I  Ortolan,  chaj).  xii.;  Woolsey,  those  on  hoard  are  to  be  dealt  with 

§   54;    I    Halleck,  chap.  vii.    §  20;  exclusively  by  the   sovereignty  of 
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Wildenhus  Case.  This  occurred  in  October,  1886.  The 
steamer  Noordland,  a  merchant  vessel  carrying  the  Belgian 
flag,  was  lying  at  its  pier  in  Jersey  City,  a  place  within  the 
territorial  jurisdiction  of  the  State  of  New  Jersey.  During  an 
affray  which  occurred  on  board  the  vessel,  Wildenhus  made  a 
murderous  assault  upon  one  Fijens,  both  being  members  of 


the  home  of  the  ship ;  but  those 
which  disturb  the  public  peace  may 
be  suppressed,  and,  if  need  be,  the 
offenders  punished  by  the  proper 
authorities  of  the  local  jurisdiction. 
It  may  not  be  easy  at  all  times 
to  determine  to  which  of  the  two 
jurisdictions  a  particular  act  of  dis- 
order belongs.  Much  will  undoubt- 
edly depend  on  the  attending  cir- 
cumstances of  the  particular  case, 
but  all  must  concede  that  feloni- 
ous homicide  is  a  subject  for  the 
local  jurisdiction,  and  that  if  the 
proper  authorities  are  proceeding 
with  the  case  in  the  regular  way, 
the  consul  has  no  right  to  prevent 
it. — Wildenhus  vs.  United  States, 
120  United  States,  i.  Elsewhere,  in 
the  discussion  of  the  same  case,  the 
court  makes  use  of  the  following 
language  :  "  From  experience,  how- 
ever, it  was  found  long  ago  that  it 
would  be  beneficial  to  commerce 
if  the  local  government  would  ab- 
stain from  interfering  with  the  in- 
ternal discipline  of  the  ship,  and 
the  general  regulation  of  the  rights 
and  duties  of  the  officers  and  crew 
towards  the  vessel  or  among  them- 
selves. And  so  by  comity  it  came 
to  be  generally  understood  among 
civilized  nations  that  all  matters  of 
discipline  and  all  things  done  on 
board,  which  affected  only  the  ves- 
sel or  those  belonging  to  her,  and 
did  not  involve  the  peace  or  dig- 
nity of  the  country,  or  the  tran- 
quillity of  the  port,  should  by  the 
government  be  left  to  be  dealt  with 
by  the  authorities  of  the  nation  to 
which  the  vessel  belonged  as  the 
laws  of  that  nation  or  the  interests 


of  its  commerce  should  require. 
But  if  crimes  are  committed  on 
board  of  such  a  character  as  to  dis- 
turb the  peace  and  tranquillity  of 
the  country  to  which  the  vessel 
has  been  brought,  the  offenders 
have  never,  by  comity  or  usage, 
been  entitled  to  any  exemption 
from  the  operation  of  the  local  laws 
for  their  punishment,  if  the  local 
tribunals  see  fit  to  assert  their 
authority." — Wildenhus  vs.  United 
States,  i2oUnited  States,  i.  Mer- 
chant ships  are  a  part  of  the  terri- 
tory of  their  country,  and  are  so 
treated  on  the  high  seas,  and  par- 
tially, but  not  wholly  so,  while  in 
the  territorial  waters  of  a  foreign 
country.  Crimes  committed  on 
board  ship  on  the  high  seas  are 
triable  in  the  country  to  which  she 
belongs.  In  port,  the  local  author- 
ity has  jurisdiction  of  acts  com- 
mitted on  board  of  a  foreign  mer- 
chant ship  while  in  port,  provided 
those  acts  affect  the  peace  of  the 
port,  but  not  otherwise ;  and  its 
jurisdiction  does  not  extend  to  acts 
internal  to  the  ship,  or  occurring 
on  the  high  seas.  The  authority 
of  the  ship's  country  in  these  cases 
is  not  taken  away  by  the  fact  that 
the  actors  are  foreigners,  provided 
they  be  of  the  crew  or  passengers 
of  the  ship.  The  local  authority 
has  right  to  enter  on  board  a  for- 
eign merchant-man  in  port  for  the 
purpose  of  inquiry  universally,  but 
for  the  purpose  of  arrest  only  in 
matters  within  its  ascertained  juris- 
diction.—The  Atlanta,V\\\  Opin- 
ions of  Attorney-General,  p.  73. 
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the  crew  of  the  Noordland.  Wildenhus  was  arrested  by  the 
local  authorities  under  a  charge  of  murder,  whereupon  a  pe- 
tition was  presented  to  the  United  States  Circuit  Court  for 
the  Eastern  District  of  New  Jersey,  for  a  writ  of  habeas  cor- 
pus, with  a  view  to  secure  the  release  of  the  offender  in  order 
to  cause  him  to  be  transferred  to  the  custody  of  the  Belgian 
consul.  This  on  the  ground  that,  by  the  law  of  nations,  and 
in  accordance  with  the  terms  of  the  treaty  of  1880,  between 
the  United  States  and  Belgium,  the  State  of  New  Jersey  was 
without  jurisdiction  in  the  case.  The  application  for  the  writ 
was  denied  and  the  prisoner  was  remanded  to  the  custody  of 
the  state  authorities,  and  the  case  was  carried  to  the  Supreme 
Court  of  the  United  States  on  appeal.  It  was  there  decided 
that  article  xii.  of  the  treaty  of  March  9,  1880,'  between 
Belgium  and  the  United  States,  conferring  power  upon  Bel- 
gian consuls  in  the  United  States  to  take  cognizance  of  differ- 
ences between  captains,  officers,  and  crews  of  Belgian  merchant 
vessels  in  the  ports  of  the  United  States,  and  providing  that 
the  local  authorities  shall  not  interfere  except  when  a  disorder 
arises  of  such  a  nature  as  to  disturb  tranquillity  or  public  order 
on  shore  or  in  the  port,  does  not  apply  to  a  case  of  felonious 
homicide  committed  on  board  a  Belgian  merchant  vessel  in  a 
port  of  the  United  States;  and  does  not  deprive  the  local  au- 
thorities of  the  port  of  jurisdiction  over  such  a  crime,  com- 
mitted by  one  Belgian  upon  the  person  of  another  Belgian, 
both  belonging  to  the  crew  of  the  vessel.' 

Cases  of  the  "  Sally"  and  the  "  Newton."  The  Sally  was 
an  American  merchant  vessel  in  the  port  of  Marseilles,  and  the 
Newton  was  a  vessel  of  the  same  character  in  the  port  of  Ant- 
werp, then  under  the  dominion  of  France.  In  the  case  of  the 
Sally,  the  mate,  in  the  alleged  exercise  of  discipline  over  the 
crew,  had  inflicted  a  severe  wound  upon  one  of  the  seamen ; 
in  that  of  the  Netvton  one  seaman  had  made  an  assault  on  an- 

'  Treaties   and    Conventions    of  120   United    States,    i.      Sec   also 

the    United   States,  1776-1887,  pp.  Reg.  vs.  Keyn,   L.  R.  2  Exch.  Div 

80-84.  63;  I  Dig.  Int.  Law,  §§  35,  35a. 

'  Wildenhus   vs.   United   States, 
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other  seaman  in  the  vessel's  boat.  In  each  case  the  proper 
consul  of  the  United  States  claimed  exclusive  jurisdiction  of 
the  offence,  and  a  similar  claim  was  advanced,  in  each  case, 
by  the  authorities  of  the  port.  The  French  Council  of  State 
pronounced  against  the  jurisdiction  of  the  local  tribunals. 
This  was  clearly  because  the  things  done  were  not  such  as  to 
disturb  the  peace  or  tranquillity  of  the  port.* 

The  Principle  of  Exterritoriality 

Definition;  Application.  In  a  limited  number  of  cases 
states  permit  the  jurisdiction  of  other  states  to  be  exercised 
within  their  territory.  This  is  called  the  principle  of  exterri- 
toriality. It  is  a  fiction  of  law,  invented  to  explain  certain 
immunities  and  exemptions  from  the  local  law,  which  are  rec- 
ognized by  all  nations  in  their  dealings  with  each  other.  It 
does  not  explain  all  of  the  circumstances  that  may  arise  in 
any  of  the  cases  to  which  it  is  applied,  but  it  accounts  for 
many,  or  most  of  them,  more  satisfactorily  than  does  any  other 
method  of  treatment  that  has  been  proposed. 

From  the  definition  of  a  sovereign  state  it  is  apparent  that 
such  an  exercise  of  jurisdiction  can  only  be  possible  with  the 
tacit  or  express  consent  of  the  state  within  whose  territory  it 
is  exercised.'  It  is  therefore  based  upon  comity,  and  is  held 
to  apply  in  the  following  cases: 

(i.)  To  Ships-of-War  in  Foreign  Ports.  It  has  been  seen 
that  the  public  armed  vessels  of  a  state,  while  on  the  high 
seas,  are,  like  those  of  its  merchant  marine,  subject  only  to 
the  law  of  the  state  under  whose  flag  they  sail.  By  the  gen- 
eral consent  of  nations  this  immunity  from  local  jurisdiction 
is  extended,  in  the  case  of  public  armed  vessels,  to  cover  the 
period  of  their  sojourn  in  the  ports  or  other  territorial  waters 
of  a  foreign  state.  There  has  been  considerable  discussion  as 
to  whether  the  exemption  accorded  to  ships -of- war  can  be 

'Dana's   Wheaton,    §§    103,  104,  Mer,  p.   271;  Annexe  J.  p.  445;  I 

note  63  ;  Snow,  Leading  Cases,  p.  Phillimore,  352. 

121;  Pitt-Cobbett,  Leading  Cases,  '^  Ca.?,&o{  ihe. Exchange,  J  Cvdinch, 

p.  74;  I  Ortolan,  Diplomatic  de  la  116,  136. 


STATES   AND   THEIR    ESSENTIAL   ATTRIBUTES  75 

claimed  as  a  matter  of  strict  right,  or  is  based  upon  the  com- 
ity of  nations.  The  latter  view  is  now  generally  accepted. 
The  board  of  arbitration  in  the  Geneva  case  ruled  that  "  the 
privilege  of  exterritoriality  accorded  to  vessels  of  war  has  been 
admitted  into  the  law  of  nations  ;  not  as  an  absolute  right, 
but  solely  as  a  proceeding  founded  on  the  principles  of  courtesy 
and  mutual  deference  between  different  nations."'  In  this 
view  Phillimore  and  Story  agree." 

If,  for  reasons  of  state,  the  ports  of  a  nation  generally,  or 
any  particular  ports,  be  closed  against  vessels  of  war  generally, 
or  the  vessels  of  war  of  any  particular  nation,  notice  is  usually 
given  of  such  determination.  If  there  is  no  such  prohibition 
the  ports  of  a  friendly  nation  are  considered  as  open  to  the 
public  ships-of-war  of  all  powers  with  whom  it  is  at  peace,  and 
those  vessels  are  supposed  to  enter  such  ports  and  remain  ip 
them  under  the  protection  of  the  government  of  the  place.' 

Extent  of  the  Privilege.  War  vessels  are  subject  to  the 
jurisdiction  of  the  port  in  matters  of  quarantine,  and  are  re- 
quired to  obey  the  local  revenue  laws  and  the  port  regulatione 
on  the  subject  of  anchorage,  lights,  and  harbor  police.*  They 
may  be  compelled,  by  force  if  need  be,  to  observe  such  regula- 
tions as  may  be  deemed  necessary,  by  the  state  in  whose  ports 
they  may  be,  for  the  maintenance  of  its  neutrality. 

The  privilege  of  exterritoriality  does  not  apply  to  members 

'DecisionGeneva Tribunal, p.  184.  the   place.     The   implied    license, 

'A   public   armed  vessel,  in  the  under  which  such  vessel  enters  a 

service  of  a  sovereign  at  peace  with  friendly    port,  may    reasonably  be 

the  United  States,  is  not  within  the  construed,  and,    it    seems    to    the 

ordinary  jurisdiction  of  our  tribu-  court,  ought   to   be  construed,  as 

nals  while  in  a  port  of  the  United  containing  an  exemption  from  the 

States.     But  the  sovereign  power  jurisdiction  of  the  sovereign,  with- 

of  the  United  States  may  interpose  in  whose  territory  she  claims  the 

and    impart  such  jurisfliction.      If  rights    of    hospitality.  —  The    E.x- 

there  be  no  prohibition,  the  ports  chaui^e,  7  Cranch,  116;  The  Santis- 

of  a  friendly  nation  arc  Cfjnsiflcred  sima  Trinidad,  7  Wheaton,  283;  I 

as  open  to  the  public  ships  of  all  Phillimore,  §  344. 

powers  with  whom   it  is  at  peace,  '  Case  of  the  ii.t77/</;/i,'r,  7  Cranch, 

and    they   are   supposed    to   enter  141. 

such  ports,  and  to  remain  in  them,  •"  I  Ilallcck,  pp.  188,  189;   I  OrtO- 

while  allowed  to  remain,  under  the  Ian,  chap.  .x.  ;    Hall,  §  55;    Snow, 

protection   of  the  government  of  l^eading  Cases,  pp.  33-36. 
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of  the  ship's  company  on  shore.  The  local  laws  apply  to 
them,  under  such  circumstances,  as  fully  and  strictly  as  to  any 
citizen  of  the  state,  or  to  any  foreign  sojourner.  Crimes  com- 
mitted by  ofilicers  of  a  public  armed  vessel  or  by  members  of 
its  crew  on  shore,  therefore,  may  not  only  be  judicially  noticed 
by  the  local  tribunals,  but  may  be  made  the  subject  of  com- 
plaint in  the  diplomatic  way.' 

Exemption  from  Process.  The  exemption  of  ships-of-war 
from  local  jurisdiction  and  process  has  been  authoritatively 
discussed  by  Chief -justice  Marshall  in  the  case  of  the  Ex- 
change. "  If  there  be  no  prohibition,  the  ports  of  a  friendly 
nation  are  considered  as  open  to  the  public  ships  of  all  powers 
with  whom  it  is  at  peace  ;  and  those  vessels  are  supposed  to 
enter  such  ports  and  remain  in  them  under  the  protection  of 
the  government  of  the  place.  Whether  the  public  ships-of- 
war  of  one  nation  enter  the  ports  of  another  friendly  nation 


'  Bluntschli,  Le  Droit  Interna- 
tional Codifie,  liv.  iv.  §  321  ;  Pin- 
heiro  Ferreira,  Cours  de  Droit 
Public,  tit.  ii.  art.  xviii.  §  50 ; 
Hautefeuille,  Droit  des  Nations 
Neutres,  tome  i.  p.  349;  I  Hal- 
leck,  p.  190.  The  privilege  stands 
upon  principles  of  public  conven- 
ience, and  arises  from  the  presumed 
consent  or  license  of  nations,  that 
foreign  public  ships  coming  into 
home  ports  and  demeaning  them- 
selves according  to  law,  and  in  a 
friendly  manner,  shall  be  exempt 
from  the  local  jurisdiction.  "  But 
as  such  consent  and  license  are  im- 
plied only  from  the  general  usage 
of  nations,  they  may  be  withdrawn 
upon  notice  at  any  time  without 
just  offence ;  and  if  afterwards  such 
public  ships  come  into  our  ports, 
they  are  amenable  to  our  laws  in 
the  same  manner  as  are  other  ves- 
sels." But,  unless  withdrawn,  it  is 
presumed  to  be  conceded.  And  it 
is  now  settled  that  foreign  ships-of- 
war  and  boats,  the  particular  prop- 
erty  of  a   foreign   sovereign,   are 


not  liable  to  process,  though  the 
ships  and  boats  be  at  the  time  of 
the  cause  of  action  in  the  terri- 
torial waters  of  the  state  of  proc- 
ess. —  The  Exchatige,  7  Cranch, 
116,  145;  the  Santissivia  Trinidad, 
7  Wheaton,  283;  I  Dig.  Int.  Law, 
§  36.  A  foreign  ship- of- war,  or 
any  prize  of  hers  in  command  of 
a  public  officer,  possesses,  in  the 
ports  of  the  United  States,  the 
rights  of  exterritoriality,  and  is  not 
subject  to  the  local  jurisdiction. 
A  prisoner  of  war  on  board  a  for- 
eign man-of-war,  or  of  her  prize, 
cannot  be  released  by  habeas  cor- 
pus issuing  from  courts  either  of 
the  United  States  or  of  a  particular 
state.  But  if  such  prisoner  of  war 
be  taken  on  shore,  he  becomes  sub- 
ject to  the  local  jurisdiction  or  not, 
according  as  it  may  be  agreed  be- 
tween the  political  authorities  of 
the  belligerent  and  neutral  power. 
— The  President  and  Prize,  VII 
Opin.  Att. -Gen.  p.  122  Gushing 
(1855);  V  Pradier-Fodere,  §§  1360- 
2400. 
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under  the  license  implied  by  the  absence  of  any  prohibition, 
or  under  an  express  stipulation  by  treaty,  they  are  equally  ex- 
empt from  the  local  jurisdiction.'" 

Case  of  the  "  Sitka^  In  1856,  during  the  continuance  of  the 
Crimean  War,  the  Sitka,  a  Russian  vessel  which  had  been 
captured  by  a  public  armed  vessel  of  Great  Britain,  entered 
the  port  of  San  Francisco.  She  was  navigated  by  a  prize- 
crew  which  conferred  upon  her  the  character  of  a  public  armed 
vessel,  and  she  had  on  board,  at  the  time  of  her  entry,  several 
Russian  prisoners.  A  writ  of  habeas  corpus  was  issued  by  a 
court  of  the  State  of  California  and  served  upon  the  command- 
ing offlcer  of  the  Sitka,  who  sailed  out  of  the  harbor,  without 
making  the  required  return  to  the  mandate  of  the  writ.  The 
matter  was  brought  to  the  attention  of  the  United  States  Gov- 
ernment, by  whom  it  was  referred  to  the  Attorney-General 
for  an  opinion  as  to  the  question  of  jurisdiction  involved.  It 
was  held  by  that  ofificer  that  a  prisoner  of  war,  on  board  a  for- 
eign ship-of-war,  could  not  be  released  by  a  writ  of  habeas  cor- 
pus issued  by  a  court  of  the  United  States,  or  by  the  court  of 
a  particular  state  ;  on  the  ground  that,  so  long  as  such  prison- 
er remained  on  board  the  ship,  they  were  in  the  territory  and 
jurisdiction  of  their  sovereign.  There  the  neutral  had  no  right 
to  meddle  with  them.  It  was  held,  however,  that  if  such 
prisoner  be  taken  on  shore,  he  becomes  subject  to  local  juris- 
diction, or  not,  according  as  it  may  be  agreed  between  the 
political  authorities  of  the  belligerent  and  neutral  power.^ 

Case  of  the  '' Maine T  The  United  States  battle-ship  Maine 
entered  the  harbor  of  Havana,  Cuba,  on  January  25,  1898. 
Immediately  upon  her  arrival,  the  customary  civilities  were 
exchanged  and  the  vessel  was  conducted,  by  a  government 
pilot,  to  the  anchorage  assigned  her,  as  a  foreign  vessel  of  war, 
by  the  local  naval   authorities.     Here  the  ship  remained  at 

'  Case  of  the  7r^<r//rt«irt'.  7  Cranch,  lix,  liv.  ii.  tiilc  ix.  chap,  i.;  Haute- 

116;    the    Saiitissima'  Trinidad,  7  feuillc,  title  vi.  chap.  i.  §  i  ;  Bliint- 

Wheaton,  325;  I  Halleck,  chap.  vi.  schli,  §  321. 

§§  25.  26;  Wlieaton.  §   loi  ;    llall,  5J  ''  Pitt-Cohbctt,  Lc.-ifliii^'  Cases,  p. 

44;  lOrtoIan.  [Ji[)lomatiefle  laMer.  36;    Hall,  p.  189;  VII   Opinions  of 

liv.  ii.chap.  x.;  IIclTler,  §  79;   I'"(je-  Attorney-General  U.  S.  p.  122. 
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anchor  for  a  period  of  about  three  weeks.  During  that  time 
it  does  not  appear  that  any  special  measures  of  precautioh 
were  resorted  to  by  the  Spanish  Government  with  a  view  to 
insure  the  safety  of  the  visiting  vessel.  At  9.40  P.M.  on  Feb- 
ruary 15th,  being  at  the  time  moored  to  the  buoy  assigned  her 
upon  her  arrival,  the  Mahie  was  destroyed  by  the  explosion 
of  a  submarine  mine  which  caused  the  incidental  explosion  of 
one  or  more  of  her  forward  magazines.  A  naval  court  of  in- 
quiry was  immediately  convened  by  order  of  the  United  States 
Government,  which,  after  a  careful  and  exhaustive  investiga- 
tion of  the  circumstances,  reached  the  opinion  that  the  de- 
sti'uctiGn  of  the  vessel  was  caused  by  the  explosion  of  a  mine 
exterior  to  the  ship,  and  was  not  due  to  the  fault  or  negli- 
gence of  her  officers  or  crew.  An  inquiry  instituted  by  the 
Spanish  Government,  after  a  less  complete  investigation,  is 
believed  to  have  reached  a  different  conclusion  ;  but  the  posi- 
tion of  certain  parts  of  the  ship's  structure,  in  consequence  of 
the  explosion,  including  portions  of  the  keel,  the  outer  shell, 
and  the  outside  bottom  plating,  were  such  as  to  offer  con- 
clusive proof  that  the  destruction  was  due  to  an  exterior 
explosion.'  By  whom  and  under  what  circumstances  the  de- 
struction was  caused  has  never  been  determined.  It  is  prop- 
er to  say,  however,  that  the  act  was  promptly  disclaimed  by 
the  local  colonial  authorities,  and  it  has  never  been  authori- 
tatively suggested  that  the  injury  was  ordered,  or  authorized, 
or  even  countenanced,  by  any  branch  or  portion  of  the  gov- 
ernmental authority  of  Spain. 

Although  the  relations  existing  between  the  governments  of 
the  United  States  and  Spain  were  strained  at  the  time  of  the 
occurrence,  the  circumstances  attending  the  entry  of  the  vessel 
were  by  no  means  unusual,  and  the  visit  was  not  made  until  a 
conference  had  been  had  with  the  Spanish  minister  in  Wash- 
ington, in  which  the  renewal  of  the  visits  of  public  armed  ves- 
sels of  the  United  States  to  Spanish  waters  had  been  discussed 

'Message  of   President  McKin-      finding  of  \.\\&  Maine  Qowxt  oi  In- 
ley  of  March  28,  1898,  transmitting     quiry. 
to  Congress  the  proceedings  and 


STATES   AND   THEIR    ESSENTIAL   ATTRIBUTES  79 

and  accepted,  and  the  governmental  authorities  at  Madrid  and 
Havana  had  been  advised  of  the  purpose  of  the  United  States 
Government  to  resume  friendly  naval  visits  at  Cuban  ports,  and 
that  in  that  view  the  Maine  would  forthwith  call  at  the  port  of 
Havana.' 

The  case  is  novel  at  international  law  in  that  it  gives  rise  to 
a  question  as  to  the  nature  and  extent  of  the  responsibility 
incurred  by  a  state  which,  under  the  circumstances  above  set 
forth,  permits  a  foreign  vessel  of  war  to  enter  its  territorial 
waters.  The  rule  of  international  law  applying  to  the  case  is 
believed  to  be  correctly  stated  by  Chief -justice  Marshall  in 
the  case  of  the  Exchange  in  the  following  terms:  Unless 
closed  by  local  law,  "  the  ports  of  a  friendly  nation  are  consid- 
ered as  open  to  the  public  ships  of  all  powers  with  whom  it  is 
at  peace,  and  they  are  supposed  to  enter  such  ports,  and  to  re- 
main in  them,  while  allowed  to  remain,  under  the  protection 
of  the  government  of  the  place."  ^  The  privilege  of  exter- 
ritoriality is  admitted  to  extend  only  to  the  officers  and  crews 
of  public  armed  vessels,  and  goes  no  further  than  to  exempt 
the  vessel  and  crew  from  the  operation  of  the  local  laws.  It 
confers  no  authority  upon  the  officers  of  a  visiting  vessel  to 
resort  to  measures  of  defence,  or  of  precautionary  police,  out- 
side the  ship,  or  within  the  territorial  waters  of  the  state  in 
whose  harbor  it  is  anchored  ;  for  such  protection  from  purely 
external  injury  the  ship  must  rely  upon  the  efforts  of  the  local 
authorities,  whose  duty  and  responsibility  it  is  to  resort  tq 
such  measures  of  precaution  as  are  suggested  by  the  emer- 
gency of  the  occasion. 

Where  independent  nations  are  concerned,  the  degree  of 
care  to  be  shown  by  one  state  in  order  to  prevent  injury  to 
another,  where  such  duty  of  prevention  exists,  is  perhaps  best 
described  by  the  term  "  due  diligence"  ;  this  means  something 
more  than,  and  different  from,  "  reasonable  care,"  as  that  term 
is  used  in  describing  the  corresponding  obligation  owed  by  one 

'  Message  of  President  McKinley  ing  of  the  Maine  Court  of  Inquiry. 
of  March  28,  1898.  transmittiiij,' to  'Tlic    Exchange,-]  Cranch,   116, 

Congress  the  {jroceedingsand  lind-      141. 
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individual  to  another,  or  to  the  public,  and  implies  that  the 
diligence  used  in  the  prevention  of  injury  must  be  propor- 
tioned to  the  risk  of  such  injury  occurring  to  the  vessel  of  a 
friendly  nation  which  may  happen  to  enter  its  ports  or  terri- 
torial waters.  The  duty  of  protection,  and  the  expediency  of 
resorting  to  special  precautionary  measures,  upon  the  occasion 
of  a  public  armed  vessel  entering  even  a  friendly  harbor,  are 
suggested  by  the  fact  that  the  crew  are  not  only  strangers  to 
the  port,  but  are  members  of  a  different  nationality,  and  thus 
occupy  a  very  different  relation  from  that  of  ordinary  aliens; 
in  the  case  of  the  Maine,  a  resort  to  such  preventive  measures 
was  not  only  sanctioned  by  the  rules  of  international  law,  but 
required  by  express  treaty  stipulations,  and  strongly  suggested 
by  the  strained  relations  existing  between  the  United  States 
and  Spain, 

If,  in  view  of  the  local  situation,  or  in  consequence  of  its 
strained  relations  with  the  government  of  the  United  States, 
the  Spanish  Government  was  either  unable  or  unwilling  to 
charge  itself  with  the  safety  and  security  of  the  Maine,  it 
should  have  withheld  its  consent  to  the  entry  of  the  vessel 
into  its  territorial  waters ;  failing  to  do  this,  that  government 
was  justly  held  responsible  for  the  disaster  which  ensued  upon 
its  failure  to  exercise  the  diligence  which  was  demanded  by 
the  circumstances  of  the  case. 

Case  of  the  '■'Baltimore."  During  the  years  1890  and  1891 
a  revolutionary  movement  had  been  in  progress  in  Chili 
which  had  terminated  in  the  overthrow  of  the  Balmaceda 
government.  During  its  continuance  there  had  been  com- 
plaints on  the  part  of  the  revolutionary  party  that  partiality 
had  been  shown  to  their  opponents  by  the  government  of  the 
United  States,  in  the  detention  of  the  Itata,  a  vessel  engaged 
in  the  transportation  of  contraband  of  war  to  the  insurgent 
forces.  The  action  of  the  United  States  minister,  in  giving 
legationary  asylum  to  the  deposed  President  Balmaceda  and 
his  family,  was  also  complained  of.  As  a  consequence,  there 
was  a  strong  popular  feeling  against  the  United  States  in  San- 
tiago, the  capital  of  the  republic,  and  in  Valparaiso,  its  princi- 
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pal  seaport.  While  the  relations  of  the  two  governments  were 
still  in  a  condition  of  considerable  tension,  the  commanding 
officer  of  the  United  States  steamship  Baltimore  gave  shore 
liberty  to  117  of  his  petty  officers  and  seamen  in  the  port  of 
Valparaiso.  An  outbreak  resulted,  in  which  one  seaman  was 
killed,  one  mortally  wounded,  and  seventeen  others  were  more 
or  less  severely  injured.  After  waiting  a  reasonable  time  for 
such  action  to  be  taken  as  seemed  to  be  warranted  by  the  impor- 
tance of  the  case,  a  demand  was  made  by  the  United  States 
for  redress  on  the  ground  that  the  public  authorities  of  Val- 
paraiso had  failed  to  protect  the  sailors,  who  were  on  shore 
liberty  from  the  war  vessel  of  a  friendly  power,  and  that  the 
seamen  of  the  Baltimore  had  been  assaulted  —  not  because 
they  were  foreign  sailors  —  but  because  of  their  American 
nationality.  The  disclaimer  of  the  Chilian  Government  not 
being  deemed  satisfactory  by  the  President  of  the  United 
States,  the  matter  was  made  the  subject  of  a  special  message 
to  Congress.  The  affair  was  finally  settled  by  the  payment  of 
a  money  indemnity  to  the  injured  seamen  and  to  the  famih"es 
of  those  who  had  lost  their  lives  in  consequence  of  the  failure 
of  the  local  authorities  to  afford  them  adequate  protection.' 
Case  of  the  "  Constitution!'  The  Constitution,  a  public 
armed  vessel  of  the  United  States,  while  engaged  in  the 
transportation  to  New  York  of  a  portion  of  the  American  ex- 
hibit at  the  Paris  Exposition  of  1867,  stranded  on  the  English 
coast  near  Swanage,  and  was  obliged  to  accept  the  services  of 
several  tugs  and  wrecking  vessels  in  order  to  enable  it  to  re- 
sume its  voyage.  Suit  for  the  payment  of  salvage  was  insti- 
tuted in  the  proper  admiralty  court,  where  it  was  decided  that, 
in  the  case  of  a  ship-of-war,  there  was  a  complete  exemption 
from  local  jurisdiction,  including  the  service  of  process  against 
the  ship.     The  case  was  therefore  dismissed  with  costs,'  and  the 

'Executive  Document    No.    gr,  589;  Snow,  Int.  Law.  p.  63.    For  the 

House   of    Representatives,  U.  S.,  case  of  the  Itala.  from  the  point  of 

Thirty- second  Congress,  first  ses-  view  of  neutrality,  see  the  chajjter 

sion  ;   Foreif,'n  Relations  U.  S.  1892,  entitled  Nku tkai.itv. 

p.  52-57.  61-64.  67;  Revue  de  Droit  '  4<S  L.  J.,  N.  S..  P.  D.  and  A.  13; 

nternatioiial,    vol.    xxiii.    [ij).   585*.  Pitt-Cobbelt,  Leadinj.^  Cases  in  Int. 
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claim  was  subsequently  settled  by  a  voluntary  payment  on 
the  part  of  the  United  States  Government. 

Asylum  on  Public  Armed  Vessels.  It  is  now  well  settled 
that  no  right  of  asylum  exists,  in  behalf  of  criminal  offenders, 
on  board  the  public  armed  vessels  of  a  state  while  in  foreign 
territorial  waters.  Where,  however,  the  offence  is  political,  as 
distinguished  from  criminal,  the  usage  of  nations  still  author- 
izes such  asylum  to  be  extended  to  a  political  refugee,  by  the 
commanding  ofHcer  of  a  ship-of-war,  but  only  in  countries 
where  insurrections  are  of  frequent  occurrence  and  where 
political  institutions  are  unstable  and  subject  to  constant  and 
violent  changes.  In  such  localities  requests  for  asylum  should 
be  refused  except  in  extreme  and  exceptional  cases,  such  as 
the  pursuit  of  a  refugee  by  a  mob,  or  where  such  action  is  nec- 
essary to  save  life.' 

Offences  Committed  on  Shore.  Where  offences  are  com- 
mitted on  shore  by  officers  or  members  of  the  crew  of  a  public 
armed  vessel,  no  immunity  from  local  jurisdiction  can  be 
claimed,  and  such  offences  may  be  punished  by  the  authori- 
ties of  the  port,  or  the  offenders  may  be  handed  over  to  the 
commanding  officer  of  the  ship,  with  a  view  to  their  trial  and 
punishment  in  accordance  with  the  laws  of  the  state  under 
whose  flag  they  sail.  It  is  not  unusual,  however,  where  minor 
infractions  of  order  are  in  question,  and  especially  where  no 
injury  has  been  inflicted  upon  a  citizen  of  the  state  within 
whose  territorial  waters  the  ship  happens  to  be,  for  the  release 
of  the  offenders  to  be  requested  by  their  commanding  officer. 


Law,  p.  34 ;  see  also  the  case  of  the  ists,  local  usage  sanctions  the  grant- 

C/iarhWi,  L.R.  4.,  A.  and  E.  4g;  Pitt-  ingof  asylum, but  even  in  the  waters 

Cobbett, Leading  Cases,  6-9  ;  I  Dig.  of  such    countries   officers    should 

Int.  Law,  §  36.  refuse  all  applications  for  asylum 

'  The  United  States  Navy  Regu-  except  when  required  by  the  inter- 

lations    contain   the  following  re-  ests  of  humanity  in  extreme  or  ex- 

quirement:    "  The  right  of  asylum  ceptional  cases,  such  as  the  pursuit 

for  political  or  other  refugees  has  of  a   refugee  by  a  mob.     Officers 

no  foundation  in  international  law.  must    not    directly    or    indirectly 

In  countries,  however,  where  fre-  invite  refugees  to  accept  asylum." 

quent  insurrections  occur,  and  con-  — U.  S.  Navy  Regulations,  par.  288, 

Stant  instability  of  government  ex-  edition  of  1896. 
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While  such  release  is  granted  in  most  cases,  the  local  author- 
ities are  under  no  obligation  to  comply  with  the  request,  as 
such  offenders  are  fully  liable  to  the  local  law,  for  criminal 
offences  committed  within  its  jurisdiction.' 

(2.)  Passage  of  Troops  through  the  Territory  of  a  Foreign 
State. — This  practice  was  much  more  frequent  in  former  times 
than  it  is  at  present.  The  increasing  strictness  with  which  the 
rules  of  neutrality  are  now  observed  has  rendered  the  practice 
obsolete  in  war,  and  the  generally  cherished  desire  to  avoid 
international  complications,  by  removing  one  of  the  most  fruit- 
ful causes  of  international  misunderstanding,  has  contributed 
powerfully  to  diminish  its  frequency  in  time  of  peace.'  Per- 
mission for  such  movements  is  now  rarely  accorded,  save  in 
very  exceptional  cases — as  to  an  ally  in  war,  or  as  an  act  of 
courtesy  or  humanity  in  time  of  peace.  In  the  few  instances 
in  which  it  is  permitted,  the  conditions  of  the  movement  are 
arranged,  with  great  minuteness  of  detail,  in  a  preliminary 
treaty  or  agreement.^ 


'  V  Pradier-Fodere,  §  2408  ;  Orto- 
lan, liv.  ii.  chap.  iv.  tit.  i.  p.  309;  I 
Phillimore,  §  346 ;  I  Halleck,  p.  190 ; 
Walker,  Manual,  §  27,  p.  79 ;  Walk- 
er, Int.  Law,  pp.  123-134;    Hall,  § 

55- 

^The  application  of  the  principle 
of  exterritoriality  to  the  passage  of 
troops  through  the  territory  of  a 
friendly  state  is  well  explained  by 
Chief-justice  Marshall  in  the  case 
of  the  Exchange :  "  A  third  case  in 
which  a  sovereign  is  understood  to 
cede  a  portion  of  his  jurisdiction 
is  where  he  allows  the  troops  of 
a  foreign  prince  to  pass  through 
his  dominions.  In  such  case,  with- 
out any  express  declaration  waiv- 
ing jurisdiction  over  the  army  to 
which  this  right  of  passage  has 
been  granted,  the  sovereign  who 
should  attempt  to  exercise  it  would 
certainly  be  considered  as  violating 
his  faith.  By  exercising  it,  the  pur- 
pose for  which  the  free  passage 
was   granted    would    be    defeated, 


and  a  portion  of  the  military  force 
of  a  foreign  independent  nation 
would  be  diverted  from  those  na- 
tional objects  and  duties  to  which 
it  is  applicable,  and  would  be 
withdrawn  from  the  control  of 
the  sovereign,  whose  power  and 
whose  safety  might  greatly  depend 
on  retaining  the  exclusive  com- 
mand and  disposition  of  this  force. 
The  grant  of  a  free  passage,  there- 
fore, implies  a  waiver  of  all  juris- 
diction over  the  troops  during 
their  passage,  and  permits  the  for- 
eign general  to  use  that  discipline, 
and  to  inflict  those  punishments 
which  the  government  of  his  army 
may  require."  —  Case  of  the  Ex- 
changc,-]  Cranch.  1 16-139. 

'The  passage  of  a  detachment  of 
British  troops  through  the  Stale 
of  Maine,  in  1862,  while  en  route 
to  Quebec,  Canada,  was  autiiorized 
by  the  United  States  as  a  matter 
of  comity;  in  1875  similar  permis- 
sion was  granted  for  the  |)assageof 
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The  practice  is  disfavored,  but  not  absolutely  forbidden,  by 
international  law.  The  outbreak  of  war,  therefore,  or  the  ex- 
istence of  an  emergency,  may  make  it  necessary  to  resort  to  it 
at  any  time.  Should  such  a  case  occur,  the  principle  of  ex- 
territoriality would  apply  to  a  movement  of  troops  through 
foreign  territory  in  the  same  way,  and  to  the  same  extent,  that 
it  is  applied  in  the  admission  of  a  ship-of-war  to  a  foreign  port. 
Its  application  would  be  attended  with  greater  difificulty,  how- 
ever, arising  in  part  out  of  the  character  of  the  act  itself,  and 
in  part  from  the  occurrence  of  circumstances,  during  the  pas- 
sage, which  could  not  be  provided  for  in  advance.  This  would 
be  especially  true  if  the  movement  were  effected  by  marching 
and  not  by  railway  or  steamer. 

The  moving  force  is  governed,  in  transit,  by  the  military 
laws  and  army  regulations  of  its  own  government,  with  such 
additional  restrictions  as  may  be  stipulated  to  be  observed  in 
the  treaty  or  agreement  authorizing  the  passage.  Offences 
committed  along  the  line  of  march  are  tried  by  courts-martial, 
or  are  punished  summarily,  when  the  offending  and  injured 
persons  belong  to  the  moving  force.  If  the  parties  injured  be 
citizens  of  the  district  traversed,  the  trial  and  punishment  of 
the  offenders  would  be  arranged  for  by  treaty.  As  such  of- 
fences have  a  peculiarly  aggravated  character,  they  should  be 
more  severely  dealt  with  than  if  committed  at  home. 

certain  military  supplies  for  the  use  The  right  of  the  United  States  to 
of  the  Canadian  mounted  police,  a  send  troops  across  the  Isthmus  of 
body  having  a  permanent  military  Panama  is  guaranteed  by  the  treaty 
organization  and  constituting  a  with  New  Granada  of  1846. — Trea- 
portion  of  the  British  colonial  es-  ties  and  Conventions  of  the  U.  S. 
tablishment ;  permission  was  also  1887,  pp.  195-206.  It  has  been  an- 
granted  in  1876  for  the  passage  of  nounced,  in  behalf  of  the  govern- 
a  small  body  of  Mexican  troops  ment  of  the  United  States,  that 
from  Brazos  de  Santiago  to  Mata-  permission  to  transport  troops 
moras,  through  the  territory  of  the  over  its  territory  will  only  be  grant- 
State  of  Texas.  In  1881  the  per-  ed  in  case  of  peaceful  transfer,  de- 
mission of  the  Governor- General  void  of  any  military  object  affecting 
of  Canada  was  obtained  for  the  the  peace  of  any  third  state.  —  I 
passage  of  a  body  of  Michigan  Dig.  Int.  Law,  §  13.  See  also  Revue 
state  militia  through  the  territorj'  de  Droit  International,  vol.  xxi.  p. 
of  the  Dominion  of  Canada,  while  117. 
en  route  from  Detroit  to  Buffalo. 
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Questions  of  purchasing  supplies  in  the  country  passed 
through  are  strictly  regulated  by  treaty,  as  are  similar  ques- 
tions arising  as  to  the  quartering  of  troops,  the  passage  of 
ferries  and  bridges,  and  the  use  of  wells  or  other  sources  of 
water  supply.  When  such  movements  are  made,  as  it  is  im- 
possible to  foresee  and  provide  for  all  cases  of  injury  and 
damage  that  may  occur,  it  is  proper  to  provide,  in  the  prelimi- 
nary treaty,  for  the  indemnification  of  injured  parties,  by  per- 
mitting their  claims  to  be  submitted  in  the  diplomatic  way, 
or  by  arranging  for  the  organization  of  a  commission  having 
power  to  investigate  such  claims,  and  to  determine  the  amount 
of  damage  sustained,  with  a  view  to  its  being  liquidated  by 
the  government  through  whose  agents  it  was  inflicted.' 

(3.)  To  the  Person  of  a  Sovereign,  his  Retinue  and  At- 
tendants, vi^hile  Passing  Through  or  Sojourning  in  Foreign 
Territory.  There  are  numerous  instances  of  such  royal  visits, 
and  the  practice  of  making  them  bids  fair  to  continue  in  exist- 
ence, if,  indeed,  it  does  not  become  more  frequent  than  for- 
merly. At  the  present  time  such  visits  are  not  attended  by  the 
political  significance  which  formerly  attached  to  them.  They 
are  either  made  with  great  formality — as  when  a  visit  of  cere- 
mony is  made  or  returned,  or  a  conference  of  sovereigns  is 
arranged,  with  a  view  to  an  exchange  of  opinions  upon  some 
matter  of  serious  international  concern — or  they  may  have  an 
entirely  private  and  informal  character,  the  visiting  sovereign 
waiving  many  of  the  honors  and  privileges  to  which  he  is  en- 
titled in  his  sovereign  character. 

If  the  consent  of  the  sovereign  whose  territory  is  visited 
has  been  formally  given,  such  consent  is  held  to  confer 
the  privilege  of  exterritoriality."     The   visiting  sovereign   is 

•Hall,§  54;  I  Twiss.  §  165;  I  Dig.  contemplate  foreign  sovereigns  nor 

Int.  Law,'§  13;  I  Phillimore,  §§  341,  their  sovereign  rights  as  its  objects. 

342;  I  Halleck,  p.  177;  II   Ibid.  p.  One  sovereign  being  in  no  respect 

178.  amenable   to   another,  and     being 

'  Full  and  absolute  territorial  bound  by  obligations  of  the  high- 
jurisdiction  being  alike  the  attri-  est  character  not  to  degrade  the 
bute  of  every  sovereign,  and  being  dignity  of  his  nation  by  placing 
incapable  of  conferring  extra-ter-  himself  or  its  sovereign  rights  with- 
ritorial  power,  would  not  seem  to  in  the  jurisdiction  of  another,  can  be 
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permitted  to  exercise  his  functions  as  if  he  were  still  in  his 
own  dominions ;  and  he  may  do  any  act  which  he  is  authorized 
to  do  by  the  laws  of  his  own  state,  and  which  is  not  so  repug- 
nant to  the  law  of  the  territory  in  which  he  is  as  to  be  for- 
bidden to  be  exercised  by  its  sovereign.  Such  acts,  however, 
are  presumed  to  have  effect  only  within  his  own  territory,  and 
upon  his  own  subjects.  His  control  over  his  suite  is  not  im- 
paired, and  their  responsibility  to  him  is  in  no  way  affected, 
by  the  fact  of  absence.'  Whatever  articles  of  personal  or 
movable  property  are  carried  with  him  enter  the  foreign  state 
without  inspection  or  payment  of  duty,  and  are  exempt  from 
taxation  and  imposts  of  all  kinds  during  his  sojourn  there.  In 
all  other  respects  the  privilege  of  exterritoriality  applies  to  a 
sovereign,  and  to  his  retinue  and  train,  in  precisely  the  same 
manner,  and  to  the  same  extent,  that  it  does  to  an  ambassador 
and  his  retinue. 


supposed  to  enter  a  foreign  territory 
only  under  an  express  license,  or 
in  the  confidence  that  the  immuni- 
ties belonging  to  his  independent 
sovereign  station,  though  not  ex- 
pressly stipulated,  are  reserved  by 
implication,  and  will  be  extended 
to  him. — Schooner  Exchange  %>s. 
McFaddon,  7  Cranch,  ii6[i37]. 

If  a  foreign  sovereign  enters  the 
territory  of  a  sovereign  state,  he 
does  so  with  the  knowledge  and 
license  of  its  sovereign,  and  "  that 
license, although  containing  nostip- 
ulation  exempting  his  person  from 
arrest,  is  universally  understood  to 
imply  such  stipulation."  "  A  for- 
eign sovereign  is  not  understood  as 
intending  to  subject  himself  to  a 
jurisdiction  incompatible  with  his 
dignity,  and  the  dignity  of  his  na- 
tion, and  it  is  to  avoid  this  subjec- 
tion that  the  license  has  been  ob- 
tained. The  character  to  whom  it 
is  given,  and  the  object  for  which 
it  is  granted,  equally  require  that 
it  should  be  construed  to  impart 
full  security  to  the  person  who  has 
obtained   it.     This  security,  how- 


ever, need  not  be  expressed ;  it  is 
implied  from  the  circumstances  of 
the  case." — Case  of  the  Exchange, 
7  Cranch,  ii6,  137. 

'  To  what  extent  the  judicial 
power  which  attaches  to  a  sover- 
eign in  his  own  dominions  may  be 
exercised  by  him  abroad  has  never 
been  satisfactorily  determined.  In 
the  leading  case  of  Queen  Christina 
of  Sweden,  she  had  formally  ab- 
dicated the  Swedish  crown,  was  re- 
siding in  Paris  where  she  seems  to 
have  enjoyed  the  privileges  of  exter- 
ritoriality. While  residing  in  Paris, 
in  1657,  she  caused  one  Monalde- 
schi,a  memberof  her  suite,  to  be  put 
to  death.  This  act  has  been  univer- 
sally condemned  by  text  writers  of 
authority,  and  the  queen  is  usually 
regarded  as  having  subjected  her- 
self to  the  criminal  jurisdiction  of 
the  French  courts  by  thus  causing 
the  death  of  her  chamberlain. — II 
DeMartens,  Causes  Celebres;  Byn- 
kershoek,  DeForo  Leg.  chap,  iii.; 
Hallam,  Const.  Hist,  of  England, 
chap,  iii.;  II  Phillimore/p.  142. 
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Should  a  person  of  sovereign  rank  enter  the  territory  of  a 
foreign  state  without  the  permission  of  its  sovereign  or  execu- 
tive authority,  he  is  conceded  most  of  the  immunities  that 
are  extended  to  him  when  such  consent  has  been  obtained.' 
The  circumstances  under  which  such  visits  are  made  may  be, 
and  frequently  are,  so  peculiar  and  exceptional  as  to  make  it 
impossible  to  lay  down  any  definite  rules  on  the  subject.  If 
the  presence  of  such  a  person  is  dangerous  to  the  safety  of  a 
state,  or  involves  its  neutral  obligations  in  any  way,  or  is  offen- 
sive to,  or  threatens  its  relations  with,  friendly  powers,  asylum 
may  be  refused,  and  the  visiting  sovereign  may  be  forbidden 
to  exercise  any  of  his  functions,  or  to  maintain  a  correspond- 
ence with  persons  in  his  own  state,  and  he  may  even  be  com- 
pelled to  quit  the  territory.  If  no  such  consequences  ensue, 
or  are  likely  to  ensue,  the  visit  differs  in  no  important  respect, 
in  so  far  as  the  application  of  the  principle  of  exterritoriality 
is  concerned,  from  one  made  with  the  consent  of  the  sovereign 
of  the  visited  territory.* 

To  Ambassadors  and  Public  Ministers.  To  the  efficient 
and  successful  performance  of  an  ambassador's  duties,  it  is 
necessary  that  his  person  should  be  held  inviolate,  and  that 
he  should  be  entirely  free  from  responsibility  to  the  govern- 
ment to  which  he  is  accredited.  Without  such  freedom  of 
movement  and  action  it  would  be  impossible  for  him  to  ad- 
equately represent  his  own  government,  or  effectively  interfere 
in  behalf  of  his  fellow-subjects.  This  principle  of  inviolabili- 
ty and  immunity  has  been  recognized  by  all  Christian  states 
since  permanent  legations  were  first  established  in  Europe,  itt 
the  fourteenth  century.  It  is  now  so  universally  conceded  as 
not  to  admit  of  question  or  discussion. 

"  Whatever  may  be  the  principle  upon  which  this  immunity 
is  established,  whether  we  consider  '  the  ambassador  '  as  in 
the  place  of  the  sovereign  he  represents,  or,  by  a  political  fic- 

'  Case  oi  the  E.xr/i a f lift',  7  Cninch,  ''  Hall,  §49:  I  Twiss,  §  1^)5:  Hliint- 

116,    138;    I    Phillirnort;.  §   342;    II  sclili,  §§   i35-'53.  196-209;   Kliibcr. 

Ibid.§§  100-113;  Hall, §49;  Kliiber,  §§49,  54.  136;  HclTter,  §§42,  54;  II 

§  49;    H  Dc  Martens,  §  172.  Phillimorc,  §§  104,  105. 
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tion,  suppose  him  to  be  extraterritorial,  and  therefore,  in  point 
of  law,  not  within  the  jurisdiction  of  the  sovereign  at  whose 
court  he  resides,  still  the  immunity  itself  is  granted  by  the 
governing  power  of  the  nation  to  which  the  minister  is  de- 
puted. This  fiction  of  exterritoriality  could  not  be  erected 
and  supported  against  the  will  of  the  sovereign  of  the  territory. 
He  is  supposed  to  assent  to  it,'" 

The  subject  will  be  more  fully  discussed  in  the  chapter  de- 
voted to  the  privileges  and  immunities  of  ambassadors. 

To  Consuls  and  to  Foreign  Residents  in  Certain  Eastern 
Countries.  From  the  beginning  of  intercourse  with  the  Mo- 
hammedan nations  inhabiting  the  southern  and  eastern  coasts 
of  the  Mediterranean  Sea  it  has  been  found  necessary,  by 
reason  of  the  radical  difference  between  their  legal  and  re- 
ligious systems  and  those  prevailing  among  the  Christian  na- 
tions of  Europe,  to  withdraw  from  the  operation  of  the  local 
laws  such  subjects  of  the  latter  powers  as  were  obliged,  on  ac- 
count of  their  business  or  official  character,  to  reside  in  the 
Levantine  ports  and  commercial  cities.  These  exemptions 
have  been  obtained  in  every  case  by  treaty  stipulations  or 
concessions,  and  they  are  enlarged  and  modified,  from  time  to 
time,  in  the  same  manner.  When  intercourse  became  general 
with  China  and  Japan  similar  concessions  were  obtained  in 
behalf  of  the  subjects  of  the  principal  commercial  nations  of 
Europe  and  America.  The  subject  will  be  treated  at  length 
under  the  head  of  "  Consular  Jurisdiction." 

Exterritoriality;  Application  of  the  Principle  to  Things. 
It  is  proper  to  observe,  in  conclusion,  that  the  principle  of  ex- 
territoriality, as  recognized  at  international  law,  relates  pri- 
marily to  persons,  and  has  to  do  with  things  only  because  of 
their  relation  to  such  persons  as  are  clothed  with  an  immunity 
from  the  operation  of  local  laws.  It  applies  to  the  hotel  of 
an  ambassador,  for  example,  because  it  is  his  official  residence, 
and  it  ceases  to  exist  whenever  he  ceases  to  occupy  it  as  an 
of^cial  residence.     It  applies  also  to  the  legationary  furniture 

'  The  Exchange,  7  Cranch,  116,  138. 
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and  to  other  articles  of  personal  property  so  long  as  he  con- 
tinues to  use  them  in  his  official  capacity  as  a  public  minister; 
when  they  are  sold  or  otherwise  disposed  of,  however,  the 
privilege  ceases  to  exist,  and,  with  the  transfer  of  possession, 
the  articles  become  subject,  in  every  respect,  to  the  operation 
of  the  local  law.  Such,  too,  is  the  case  with  a  public  armed 
vessel;  the  privilege  attaches  to  the  ship  on  account  of  its 
occupation  by  its  officers  and  crew  ;  if,  therefore,  it  be  wrecked 
or  destroyed  and  abandoned  in  the  territorial  waters  of  a  for- 
eign state,  the  privilege  of  exterritoriality  ceases  to  attach  and 
the  ship  becomes  a  mere  article  of  property  and,  as  such,  sub- 
ject to  the  law  of  the  state  in  whose  waters  it  lies.* 


References.  The  theory  of  state  sovereignty  and  jurisdiction  is  de- 
rived directly  from  the  Roman  law.  Upon  the  application  of  that 
theory  to  the  mutual  relations  of  states  is  based  the  claim  of  Grotius  to 
the  honor  of  being  the  founder  of  the  modern  science.  The  first  edition 
of  his  work,  "  De  Jure  Belli  et  Pacis,"  was  published  in  Paris  in  1625. 
It  has  been  translated  into  almost  all  of  the  modern  languages  of 
Europe.  The  last  French  edition  appeared  in  1864.  An  English  trans- 
lation appeared  in  1738.  The  usual  English  edition,  however,  is  that  of  Dr. 
Whewell,  which  was  published  in  1853.  The  formal  or  constitutional 
classification  of  the  powers  of  government  is  of  relatively  recent  origin, 
and  can  be  studied  to  advantage  in  the  constitutions  of  modern  states. 
See  Cooley's  "  Constitutional  Law,"  Cooley's  edition  of  "  Story's  Com- 
mentaries," and  Holmes's  edition  of  Kent  for  the  United  States.  For 
England,  see  Stubbs's  "  Constitutional  History,"  Bagehot's  "  English 
Constitution,"  and  the  works  of  Hallam,  Amos,  and  Maine.  The  rules 
regarding  territory  and  territorial  jurisdiction  are  largely  adopted  from 
the  Civil  Law.  The  principle  of  servitudes  is  of  similar  origin,  although 
in  the  doctrine  of  easements  a  modified  form  of  the  principle  is  known 
to  the  Common  Law.  For  an  account  of  the  Law  of  Servitudes,  see 
Morey,  "  Outlines  of  the  Roman  Law,"  pp.  289-292;  Bluntschli,  §^  353- 
359;  I  Phillimore,  pp.  330-332.  For  the  subject  of  the  High  Seas  and 
the  freedom  of  the  sea,  see  Grotius,  "  Mare  Libcrum,"  written  in  reply 

'  Hall,  §  55.  p.  195;  \.\\c  Char  kick,  don    Titnes   of  January    29,   1879; 

L.  R.  iv.  Adm.  and    P^cc.  Cases,  93  Woolsey,  §  58  ;    IJIuntschli,  §§  333- 

and  96.     See  also  tlie  case  of  the  336. 
Constitution,  reported  in  the  L(jn- 
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to  Selden's  "  Mare  Clausum."  See  also  I  Azuni,  chaps,  i.-iii. ;  I  Philli- 
more,  pp.  209-224;  Vattel,  chap,  xxiii.  §§  279-294;  Heffter,  pp.  146- 
148;  I  Martens,  G.  F.  De,  §  43,  and  §  18  of  Wheaton's  "  History  of  the 
Law  of  Nations."  The  fiction  of  exterritoriality  is  fully  discussed  in  I 
Halleck,  chap.  vii.  §§  24,26;  Boyd's  Wheaton,  pp.  139,  151  ;  Heffter,  pp. 
86-90;  Creasy,  pp.  176-190,  and  p.  686  ;  Lawrence,  "  International  Law," 
§§  120- 131;  I  Phillimore,  chapters  ix.  x.  and  xi. ;  II  Ibid.  pp.  127-257; 
Walker,  "Science  of  International  Law,"  pp.  221-230;  I  Twiss,  §§  165, 
166,  199-223;  Bluntschli,  §§  69.  126-158,  317-342;  I  Dig.  Int.  Law,  §§  13, 
17a,  17b,  26-40,  92-98;  Dana's  Wheaton,  §§95-110,  notes  58-68. 


CHAPTER  III 

PERFECT   AND   IMPERFECT    RIGHTS— COMITY— CEREMONIAL 

Perfect  Rights.  The  essential  attributes  of  a  state  have 
been  defined  to  be  those  of  sovereignty,  independence,  and 
equality.  Any  state  right  fairly  deducible  from  any  one  of 
these,  or  from  all  of  them,  is  a  perfect  right.  The  right  to  re- 
sist invasion,  to  an  immunity  from  external  interference  in 
purely  internal  affairs,  and  to  protect  its  citizens  from  wanton 
injury  while  travelling  or  sojourning  abroad  are  examples  of 
perfect  rights,  and  a  state  would  be  said  to  have  a  just  cause 
for  war  if  any  one  of  them  were  deliberately  violated.  It  is 
thus  seen  that  the  denial  of  a  perfect  right  constitutes  an  in- 
vasion oi  the  sovereignty  of  the  offended  state,  justifying,  if 
not  atoned  for,  forcible  measures  of  redress.  If  the  sovereign 
rights  of  a  state  can  be  denied,  trespassed  upon,  or  invaded  in 
one  respect,  they  can  in  all  respects,  and  its  sovereignty  and 
independence  would  be  abridged,  and  finally  lost,  by  such  re- 
peated invasions  or  denials.  For  these  reasons  the  rule  has 
received  universal  sanction  that  the  perfect  rights  of  a  state 
can  be  drawn  in  question  or  denied  only  at  the  risk  of  war.' 

•  The  statement  that  whenever  a  the  magnitude  of  the  injury,  and 

nation  has  a  claim,  clearly  founded  without  regard  either   to  its  own 

on  justice,  and  justice  is  denied,  re-  immediate  interest  or  to  political 

sort  must  ullimatcly  be  had  to  war  considerations  of  a  higher  order, 

for  redress  for  the  injury  sustained  afTccting   pcrhaixs   its  foreign   and 

must  be  accepted  with  an  impor-  domestic  concerns,  inflict  upon  it- 

tant   qualification.     The  denial  of  self  the  calamities  of  war,  under 

justice  gives  to  the  offended  nation  the  penalty  of  incurring  disgrace, 

the  right  of  resorting  to  arms,  and  is   a   doctrine   which,  if   generally 

such  a  war  is  just,  so  far  as  it  relates  adopted,  would  keep  the  world  in 

to  the  oflended  party.    "  Hut  to  as-  perpetual    warfare,    and    sink    the 

sert  that  a  nation  must  in  such  a  civilized   nations    of    Christendom 

case,  without  attending  either    to  to  a  level  with   the   savage  tribes 
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Imperfect  Rights.  There  is  another  class  of  state  rights 
or  duties  to  which  attention  will  now  be  drawn.  It  has  been 
seen  that  a  state,  in  its  capacity  as  a  body  politic,  possesses 
many  of  the  attributes  of  a  moral  person.  It  may  express 
sympathy,  it  may  perform  acts  of  charity,  humanity,  or  cour- 
tesy, and  may  be  held  morally  responsible  for  their  non-per- 
formance. The  performance  of  such  acts  is  incumbent  upon 
a  state  for  the  same  reason  and  to  the  same  extent  that  it  is 
incumbent  upon  an  individual.  Its  failure  to  perform  them, 
like  a  similar  failure  on  the  part  of  an  individual,  violates  no 
perfect  right,  and  is  therefore  not  punishable,  or  a  proper  sub- 
ject for  forcible  redress.  As  a  nation  is  actuated  to  the  per- 
formance of  these  duties  by  considerations  of  courtesy  ox  good- 
will, and  as  a  failure  to  observe  them  does  not  constitute  a 
sufficient  cause  for  war,  they  are  called  imperfect  rights ;  or, 
since  they  are  founded  upon  considerations  of  comity,  or  moral 
obligation,  they  are  sometimes  called  moral  claims^ 

Perfect  Rights. 

Classification.  The  perfect  rights  of  a  state  are  susceptible 
of  classification  under  one  of  two  heads. 

First.  The  right  of  a  state  to  a  free  and  independent  ex- 
istence within  its  territorial  limits. 

Second.  The  right  to  be  respected  as  a  sovereign  state  in  its 
intercourse  with  other  states.* 

Some  of  the  more  essential  of  the  perfect  rights  and  duties 
of  states  are : 

of  our  forests." — Gallatin  to  Ever-  '  Dr.  Woolsey  was,  I  think,  the 

ett,  II   Gallatin's  Writings,  p.  494.  first  to  use  this  term.     It  explains 

The  action  of  the  President,  which  the  obligation  more  fully  than  does 

is  criticised   in  the  foregoing  ex-  the  other,  which  is  the  more  gener- 

tract,  related  to  the  measures  re-  ally  used.     For  further  discussion 

sorted  to  with  a  view  to  secure  a  of  the  subject  of  imperfect  rights, 

settlement  of  the  French  indem-  see  p.  116;    see  also  I  Phillimore, 

nity  in   1835  and    1836.     See  also  §§  142,  143;  Vattel,  prelim,  chap.  § 

Pomeroy,  §79;  I  Halieck,  chap.  iv.  17;  Hall,  §  13. 

§  I,  chap.  xiii.  §  3  ;  Woolsey,  §§  17,  ^  Heffter,  pp.  47,  48;    Pomeroy,  § 

18;  Wheaton,  §  60;    I   Phillimore,  79;  I  Halieck,  chap.  iv.  §  i ;  Wool- 

§§  138-154;  Vattel,  prelim,  chap.,  §§  sey,  §§  17,  18;  I  Phillimore,  §§  138- 

17-23.  154. 
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The  Right  of  Self- Preservation.  This  is  called  into  being 
whenever  the  corporate  existence  of  a  state  is  menaced,  and 
corresponds  to  the  individual  right  of  self-defence.  The  dan- 
ger may  be  internal,  as  in  the  case  of  insurrection  or  rebellion, 
or  external,  as  in  the  case  of  invasion,  either  real  or  threatened. 
*'The  right  of  self-preservation  is  the  first  law  of  nations,  as  it 
is  of  individuals.  A  society  which  is  not  in  condition  to  repel 
aggression  from  without  is  wanting  in  its  principal  duty  to  the 
members  of  which  it  is  composed,  and  to  the  chief  end  of  its 
institution.  All  means  which  do  not  affect  the  independence 
of  other  nations  are  lawful  to  this  end.  No  nation  has  a  right 
to  prescribe  to  another  what  these  means  shall  be,  or  to  require 
any  account  of  her  conduct  in  this  respect.'" 

In  its  exercise  of  the  right  of  self-preservation  a  state 
organizes  its  land  and  naval  forces  in  time  of  peace  or  war, 
maintains  them  at  such  strength  as  it  may  deem  adequate  to 
its  needs,  and  protects  its  coasts,  harbors,  and  land  frontiers  by 
such  works  of  defence  as  it  may  deem  necessary  to  secure 
them  from  attack.  The  military  establishment  that  is  main- 
tained by  a  particular  state  is  determined  by  its  geographical 
situation,  by  its  institutions,  its  military  policy,  the  character  of 
its  foreign  relations,  and  to  some  extent  by  its  financial  re- 
sources. Any  limitation  upon  such  establishments  must  of 
necessity  be  strictly  internal  in  character.  External  dictation 
in  such  matters  is  ordinarily  not  permissible.  "Armaments 
suddenly  increased  to  an  extraordinary  amount,"  however, 
"  are  calculated  to  alarm  other  nations,  whose  liberty  they 
appear  to  menace.  It  has  been  usual,  therefore,  to  require 
and  receive  amicable  explanations  of  such  warlike  prepara- 
tions; the  answer  will,  of  course,  much  depend  upon  the  tone 
and  spirit  of  the  requisition,"* 

The  assertion  of  the  right  of  self-preservation  on  the  part  of 
a  state  involves  the  duty  of   recognizing  the  same  right  in 

'jl  Phillimore. §§210-220;  I  Twiss,  ton,  §  60;    Woolscy,  §§    17,  37;    I 

§§    106,  108-110;    Walker.  Manual,  Pradicr-Fodcrc.  §§  21 1-235. 
§  32;    I    Halleck,  chap.  iv.  §§   1-7.  M  Phillimorc,  p.  253. 

18-27;  Pomcroy,§§ 79, 84-87;  Whca- 
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other  states.  If  a  state  resents  invasion  of  its  sovereign  rights, 
it  is  bound  to  respect  the  territory  and  rights  of  other  states. 
It  cannot  invade  them  itself,  nor  can  it  permit  its  subjects,  or 
others  within  its  jurisdiction,  to  use  its  territory  as  a  base  of 
hostile  operations  against  a  state  with  which  it  is  at  peace. 
Its  power  and  responsibiHty  are  equal,  and  it  cannot  plead  its 
weakness,  or  the  insufficiency  of  its  municipal  laws,  whenever 
such  hostile  attempts  originate  within  its  jurisdiction.' 

The  Right  of  Reputation.  This  right  presents  itself  in  two 
aspects.  1st.  A  state  is  entitled  to  respect  as  to  its  internal 
affairs.  This  includes  the  recognition  of  its  government  and 
institutions,  of  the  methods  and  agencies  by  which  that  gov- 
ernment is  maintained  and  administered,  and  of  the  officers 
who  compose  it,  each  in  his  proper  function,  from  highest  to 
lowest.  2d.  A  state  is  entitled  to  respect  as  an  independent 
body  politic,  and  as  a  member  of  the  great  family  of  states  in 
which  all  nations  have  equal  rights.  From  this  point  of  view 
a  state  may  be  regarded  as  a  moral  being,  capable  of  acquiring 
and  enjoying  a  good  reputation  ;  entitled,  by  right,  to  im- 
munity from  insult  or  injury  to  such  reputation,  and  liable  to 
the  obligation  of  respecting  the  reputation  of  other  states.  It 
is,  therefore,  its  duty  to  resent  insults  offered  to  its  moral  dig- 
nity, to  its  flag,  which  is  the  visible  symbol  of  its  majesty  and 
power,  and  to  the  ministers  or  public  officials  who  represent 
it  abroad.^ 

The  Enforcement  of  Treaty  Stipulations.  Treaties  are 
voluntary  engagements  entered  into  by  sovereign  states,  by 

'  Woolsey,  §  43  ;  Wheaton,  §  63  ;  I  that  law  ;  for  that  law  presents  an 

Halleck,  chap.  iv.  §§  1-4;  Wildman,  entire  system  of  the  relative  rights 

pp.   47.  48;    Hall,  §   88;   Dig.  Int.  and    duties    of    nations,    founded 

Law,  §§  45-68;  I  Phillimore,  §  264.  throughout  on  the  purest  morality 

According  to  the  pure  spirit  of  the  and    the    most    expanded    philan- 

law  of  nations,  no  nation  gives  her-  thropy,    and    every   part    of    it    is 

self  a  claim  to  call  upon  other  na-  equally  obligatory  on  all    nations, 

tions   for    a    strict    observance    of  — Sullivan's    case,  I    Opinions   of 

their  law  who  does  not  observe  it  Attorney- General,    p.    509    [511], 

strictly   upon    her    own    part,    not  Wirt  (1821). 

only  in  the  particular  class  of  cases  "I    Halleck,   chap.  v.  §§  i-io; 

in  which   she  makes  the  call,  but  Woolsey,  §§  18,82. 
throughout  the  whole  system   of 
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which  mutual  duties  and  obHgations  are  created  or  defined.  As 
they  operate  to  convert  imperfect  \x\X.o  perfect  rights,  the  viola- 
tion of  a  treaty  stipulation  may  afford  just  cause  for  war.' 

The  Duty  of  a  State  to  Protect  its  Citizens  or  Subjects. 
It  is  a  fundamental  maxim  of  government  that  every  citizen 
owes  a  duty  of  defence  to  his  country  in  time  of  public  dan- 
ger. In  return,  the  citizen  is  entitled  to  the  protection  of  his 
government,  in  person  or  property,  against  injury  and  aggres- 
sion of  every  sort.  This  protection  surrounds  him  at  home, 
and  follows  him  wherever  he  may  travel  or  reside. 

Such  injuries  may  be  committed  :  i.  When  a  state,  through 
its  officers  or  duly  authorized  agents,  acts  directly  against  the 
subject  of  a  foreign  state,  in  violation  of  international  law.  2. 
When  a  state  acts  indirectly,  by  failing  to  secure  adequate 
remedies  to  strangers  who  have  been  injured  by  individuals 
within  its  jurisdiction.'  In  either  case  it  is  the  right  and  duty 
of  the  offended  state  to  protect  its  subjects  in  foreign  parts  by 
every  means  authorized  by  international  law.  It  does  not 
follow,  however,  that  every  case  of  aggression  of  this  kind 
must  of  necessity  result  in  war.  If  an  individual  subject  have 
a  cause  of  complaint  against  a  foreign  state,  to  which  that 
state,  upon  proper  representations,  has  refused,  or  neglected, 
to  apply  a  remedy,  he  applies  for  redress  to  his  own  govern- 
ment. The  case  is  investigated,  and,  if  the  complaint  is  found 
to  be  well  grounded,  redress  is  demanded  in  the  diplomatic 
way.  It  is  only  when  the  cause  of  complaint  is  unusually  seri- 
ous, or  when  redress  has  been  refused  or  needlessly  delayed,  that 
recourse  is  had  to  forcible  methods  in  order  to  obtain  justice.' 

'  Vattel,  liv.  ii.  chap.  xv.  §§  221.  ^  As  a  state  may  be  required,  in 

222  ;  I  Halleck,  chapter  viii.  §  28  ;  a  proper  case,  to  resort  to  extreme 

Creasy,  §§  41-43;    Kliiber,   §   145;  measures — to  war,  if   need  be — to 

Bluntschli,  §410.  protect  the  persons  of  its  citizens 

"  Heffter,  p.  120;   Halleck,  chap,  abroad,  "  so,  again,  a  state  may  be 

viii.  §§  28,  29;  Grotius,  liv.  ii.  chap,  compromised    by  the  rash,  impru- 

XXV.;  Woolscy,  §  112;  Pomeroy,  §§  dent,  or  injurious  acts  of  its  citizens 

204-214;  Wheaton,  §  32  ;  Snow,  pp.  resident  in  the  territory  of  foreign 

62-65;  II  F^hillimore,  §ii  2-9;  Hall,  states.     These  may  either  be   pri- 

§  87;  Lawrence,  Int.  Law,  §§  113-  vate    citizens,  or  may  be    persons 

115,117-118;  Bluntschli,  §  380.  directly     representing     the     state. 
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In  addition  to  its  right  to  protect  its  citizens  abroad,  a  state 
may  demand  that  its  citizens,  in  a  particular  state,  shall  be 
placed  upon  a  footing  of  equality  with  other  resident  for- 
eigners, and  may  complain  if  they  are  unfairly  discriminated 
against  by  any  agent  or  department  of  the  local  government.' 

Measure  of  Reparation.  When  a  state  finds  it  necessary 
to  interpose  in  behalf  of  a  citizen  who  has  been  injured  abroad, 
the  form  and  manner  of  reparation  to  be  demanded  will  be 
determined,  in  accordance  with  the  circumstances  of  the  par- 
ticular case,  by  the  government  of  the  offended  state.  The 
measure  of  satisfaction  which  a  state  may  insist  upon  consists, 
in  general,  in  a  reparation  for  the  injury  or  wrong  committed, 
the  adequate  reimbursement  of  the  damage  sustained  by  the 
party  injured,  and  a  reasonable  but  sufficient  guarantee  against 
its  recurrence.^ 

Limitations  upon  the  Duty  of  a  State  to  Afford  Extra- 
Territorial  Protection.  The  duty  of  a  state  to  protect  its 
citizens  abroad  is  subject,  in  practice,  to  two  important  quali- 
fications ;  these  are  :  First,  Citizens  of  one  country  travelling 
or  resident  in  another  are  not  only  subject  to  the  local  laws, 
but  are  bound  to  observe  them  in  good  faith  and  in  every  de- 
tail. They  are  not  entitled  to  the  protection  of  their  own  gov- 
ernment when  their  conduct  has  been  such  as  to  amount  to  a 
violation  of  such  local  laws.  "  It  is  a  perfectly  well-under- 
stood principle  of  law  that  no  citizen  of  a  foreign  nation — ex- 
cepting, perhaps,  in  certain  cases,  a  representative  clothed 
with    diplomatic   privileges  —  is  free  from    the  obligation    of 

whether  in  a  civil  or  military  ca-  for   whatever  purpose   citizens   of 

pacity.      That  a    state   should  be  one  state  may  sojourn  in  the  terri- 

ready  to  protect  every  one  of  its  tory  of  another,  and  however  they 

members   when    travelling  abroad  demean    themselves,  the  so-called 

under   the   assurance  of  that  pro-  'honor'  of  their  state  compels  it 

tection,and,when  conducting  them-  to  interfere  in  their  behalf,  even  if 

selves  with  proper  regard    to  the  the  result  should  be  war." — Amos, 

laws   and    customs  of   the   people  Science  of  Law,  p.  330. 
with    whom    they   take    up    their         'II  Dig.   Int. ',Law,  §§  189,  190a; 

abode,  is  a   proposition  which  no  Hall,  §  87  ;  Snow,  pp.  62-65. 
one  would  contest.     But  the  prop-         ^  Bluntschli,  §  380;    Hall,  §   87; 

osition  has  been  too  frequently  ex-  II  Dig.  Int.  Law,  §§  189-190. 
tended,  in  practice,  to  signify  that, 
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conforming  himself  to  the  laws  of  the  country  in  which  he  is 
residing."  '  Second,  If  an  injury  be  inflicted  upon  a  citizen 
of  one  state  in  the  territorial  jurisdiction  of  another,  the  party 
injured,  before  demanding  the  interposition  of  his  own  gov- 
ernment, must  first  resort  to,  and  exhaust,  the  remedies  pro- 
vided by  the  authorities  of  the  locality  or  place  in  which  the 
injury  has  been  inflicted.  It  is  only  when  such  recourse  has 
been  had,  without  result,  that  the  case  will  be  taken  up  by  the 
state  of  which  such  injured  party  is  a  citizen.^ 

It  is  proper  to  add,  in  this  connection,  that  the  amount  of 
protection  afforded  abroad  may,  or  may  not,  be  equal  to  that 
afforded  at  home.  This  results  from  the  fact  that  no  two 
states  have  precisely  the  same  degree  of   civilization,  or  are 


'  Mr.  Adams's  statement  of  the 
Geneva  case,  Creasy,  p.  187;  II 
Phillimore,  pp.  3,  4;  Creasy,  §  191  ; 
II  Diir.  Int.  Law.  §  189  ;  Hall,"  §  87  ; 
HefYter,  §  62;  Bluntschli,  §  388. 

^  A  citizen  of  one  nation,  wronged 
by  the  conduct  of  another  nation, 
must  seek  redress  through  his  own 
government.  His  sovereign  must 
assume  the  responsibility  of  pre- 
senting his  claim  or  it  will  not  be 
considered.  —  United  States  7>s. 
Diekelman,  92  United  States, 
520,  524.  Before  a  citizen  be- 
comes entitled  to  the  aid  of  his 
government  in  obtaining  redress 
for  wrongs  alleged  to  have  been 
suffered  by  him  at  the  hands  of  a 
foreign  government,  he  must  have 
first  sought  redress  in  vain  through 
the  tribunals  of  the  offending  gov- 
ernment.— XIII  Opinions  of  Attor- 
ney-General, p.  547.  This  rule  may  be 
departed  from,  however,  where  the 
offending  government,  by  the  acts 
of  its  proper  organ,  relieves  the  in- 
jured party  from  the  obligation  of 
pursuing  such  remedy. — Ibid.  The 
rule  that,  before  a  citizen  of  a  coun- 
try is  entitled  to  the  aid  of  his  gov- 
ernment in  obtaining  redress  for 
wrongs  done  him  by  another  gov- 
ernment, he  must  have  sought  rc- 
7 


dress  in  vain  through  the  judicial 
tribunals  of  that  other  government, 
is  inapplicable  where  the  offending 
government,  by  the  acts  of  its  prop- 
er organ,  relieves  the  injured  party 
from  the  obligation  of  pursuing 
such  course.  The  passenger -tax 
of  $2  per  head,  levied  by  the  State 
of  Panama,  under  authority  from 
New  Granada,  upon  all  vessels  em- 
barking or  disembarking  passen- 
gers in  that  state,  so  far  as  it  af- 
fected citizens  of  the  United  States 
crossing  the  isthmus,  is  in  viola- 
tion of  the  thirty-fifth  article  of  the 
treaty  of  1848. — XIII  Opinions  of 
Attorney-General,  p.  547.  By  the 
law  of  nations,  if  the  citizens  of  one 
state  do  an  injury  to  the  citizens 
of  another,  the  government  of  the 
offending  subject  ought  to  take 
every  reasonable  measure  to  cause 
reparation  t(j  be  made  by  the  of- 
fender. But  if  the  offender  is  sub- 
ject to  the  ordinary  processes  of 
law,  it  is  believed  this  principle 
does  not  generally  extend  to  oblige 
the  government  to  make  satisfac- 
tion, in  case  of  the  inability  of  the 
offender.— I  Ibid.  p.  106.  See  also 
II  Phillimore,  pp.  4-7;  Hall,  §  87; 
II  Dig.  Int.  Law,  §  189,  241-247; 
Pomcroy,  §  205. 
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able,  or  willing,  to  insure  precisely  the  same  degree  of  protec- 
tion to  aliens  resident  within  their  territories.  If,  therefore, 
an  individual  ventures  into  a  country  where  life  and  property 
are  less  secure,  or  in  which  there  is  less  respect  for  law  and 
order,  than  in  his  own  state,  he  can  only  demand  from  his  own 
government  that  measure  of  protection  which  is  afforded  to 
foreigners  generally  in  the  state  in  which  he  chooses  to  travel 
or  reside  ;  and  it  is  only  when  the  injury  complained  of  is 
serious — involving  danger  to  life,  or  insecurity  to  property  or 
business — that  the  government  can  be  expected  to  interpose 
in  his  behalf.  A  person  who  voluntarily  enters  the  territory 
of  a  state  in  which  the  standards  of  enlightenment  are  less 
high  than,  or  different  from,  those  prevailing  in  his  own  coun- 
try, does  so  of  his  own  free  will,  and  has  no  valid  ground  for 
complaint,  so  long  as  his  life  and  property  are  reasonably  se- 
cure, and  he  is  placed  upon  the  same  footing  in  respect  to  pro- 
tection as  other  resident  foreigners.* 

The  Right  of  Interference.  In  international  affairs  no7i- 
intcrfcrcnce  is  the  rule,  interfcrc7icc  the  exception.  This  fol- 
lows from  thedefinitionsof  state  sovereignty  and  independence. 
The  recognition  of  any  other  rule  would  strike  at  the  very 
foundation  of  international  law,  and  would  render  the  main- 
tenance of  general  peace  impossible.  For  this  reason  the  right 
of  interference  is  denied  save  in  certain  extremely  exceptional 
cases,  in  which  the  circumstances  calling  for  interference  must 
be  of  such  a  character  as  not  only  to  justify  that  course,  but 
to  render  the  adoption  of  any  other  impossible.'' 

The  instances  of  such  interference,  in  history,  are  but  too 
frequent.  In  a  vast  majority  of  cases  they  have  not  been  jus- 
tified by  existing  facts,  and  have  led  to  results  in  every  way 
more  deplorable  than  those  which  they  were  intended  to  pre- 
vent.   "The  list  includes  the  invasion  of  Holland  by  the  Prus- 


'Hall.  §  87;   II  Dig.  Int.  Law,  §§         "I  Phillimore,  §  392;  Pomeroy, 

189-249  ;  Snow,  pp.  62, 63.     For  as-  §§  202,  203;  Snow,  p.  57;  I  Halleck, 

sistance  in  respect  to  the  collection  chap.  iv.  §§  2-13;  Woolsey,  §§  43- 

of  public  debts,  see  Pomeroy,  §  213 ;  51 ;  Dana's  Wheaton,  §§  63-71. 
Hall,  §  87 ;  11  Dig.  Int.  Law,  §  231. 
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sians  in  1787,  to  restore  to  his  old  prerogatives  as  stadtholder 
the  Prince  of  Orange,  who  was  brother-in-law  to  the  Prussian 
king.  It  includes  the  infamous  and  pernicious  attacks  on  Po- 
land by  Austria,  Prussia,  and  Russia,  the  invasion  of  France  in 
behalf  of  Louis  XVI.  by  the  Prussians  and  Austrians  in  1791, 
and  the  interference  of  the  Holy  Alliance  with  the  popularized 
governments^VDf  Spain,  Naples,  Sicily,  and  Piedmont,  in  1820 
and  the  three  following  years.  The  historical  student  of  these 
transactions  will  be  fully  qualified  to  form  a  judgment  as  to 
whether  such  proceedings  are  calculated  to  promote  or  to  im- 
pair the  general  benefit  of  the  community  of  nations."  ' 

The  Duty  of  Non  -  Interference.  As  states  are  entitled 
to  a  complete  immunity  from  interference  in  their  internal 
concerns,  a  corresponding  duty  devolves  upon  them  to  re- 
frain from  interfering  in  the  internal  affairs  of  other  states. 
This  is  called  the  chity  of  non-iiiterfcrcnce.  Save  in  the  cases 
presently  to  be  discussed,  no  occasion  less  urgent  than  self- 
preservation,  or  the  infringement  of  treaty  stipulations,  can 
justify  such  acts  of  interference.* 

If  the  right  of  interference  exists,  therefore,  as  a  perfect 
right  at  international  law,  it  can  be  accepted  and  sanctioned 
only  with  important  reservations,  and  can  be  exercised  only  in 
accordance  with,  and  subject  to,  limitations  of  the  severest 
character.  It  may  be  said  to  exist,  to  a  qualified  extent,  in  the 
following  cases: 

In  Self-Defence.  A  state  is  not  only  independent  within 
its  own  territory,  but  is  entitled  to  an  absolute  immunity  from 
external  interference,  and  from  acts  of  hostility  or  annoyance 
originating  beyond  its  boundaries,  but  carried  into  effect  within 
its  territory.  An  insurrectionary  movement  within  its  juris- 
diction may  be  largely  supported  and  maintained  b}'  persons 
residing  beyond  its  borders,  and  the  offending  state  may  be 
unable  or  unwilling  to  lend  its  aid  towards  their  prevention. 
In  such  an  event  a  state  is  authorized,  in  the  exercise  of  the 

'  Creasy,  p.  289.  Halleck,  chap.  iv.  §  2  ;  Hall,  §§  88, 

'■' Woolsey,  §  43;  Wheaton,  §  63;  89;  Lawrence,  International  Law, 
Snow,  p.    57 ;    Pomcroy,  §  202  ;  I     §§  74-^59- 
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right  of  self-defence,  to  invade  the  territory  of  the  offending 
state,  and  secure  redress  for  the  injury  it  has  received.  To 
justify  such  a  course,  however,  the  cause  of  offence  must  be 
clear,  redress  must  have  been  demanded  and  plainly  denied, 
and  the  wrong  must  be  of  such  a  character  as  to  render  neces- 
sary a  resort  to  forcible  measures  of  redress.' 

Marauding  Expeditions.  As  a  consequence  of  its  sover- 
eignty and  independence,  a  state  is  entitled  to  an  immunity 
from  incursions  by  expeditions,  or  marauding  parties,  whose 
base  of  operations  is  in  the  territory  of  another  state ;  when 
such  incursions  occur,  the  injured  state  will  expect,  and  may 
demand,  a  prompt  disavowal  of  the  act,  with  reparation  for  its 
consequences,  and  the  punishment  of  its  perpetrators."  When 
the  sovereignty  of  a  territory  permits  it  to  be  made  the  base 
of  hostilities,  by  outlaws  and  savages,  against  a  country  with 
which  such  sovereign  is  at  peace,  the  government  of  the  latter 
country  is  entitled,  as  a  matter  of  necessity,  to  pursue  the 
assailants  wherever  they  may  be,  and  to  take  such  measures  as 
are  necessary  to  put  an  end  to  their  aggressions.' 

TJic  Capture  of  St.  Mark's,  Florida.  In  1818  a  body  of 
United  States  troops,  under  the  command  of  General  Jackson, 
advanced  upon  and  captured  St.  Marks,  Florida,  a  post  within 
the  territorial  jurisdiction  of  Spain,  from  which  it  was  alleged 
that  hostile  Indians  had  obtained  supplies  and  ammunition 
with  which  to  make  inroads  upon  the  inhabitants  of  the  State 
of  Georgia.  During  the  invasion  two  persons,  Arbuthnot  and 
Ambrister,  who  were  known  to  be  British  subjects,  were  ar- 
rested by  Jackson,  after  hostilities  had  ceased,  and  brought 
before  a  court-martial  charged  with  aiding  and  abetting  the 
Creek  Indians  in  war  with  the  United  States,  and  inciting  the 
Indians  to  war  ;  Arbuthnot  was  also  charged  with  being  a  spy. 
Both  were  convicted :  Arbuthnot  was  sentenced  to  be  hung, 
and  the  sentence  was  approved  and  carried  into  effect  by  Gen- 

«I  Twiss,  §§  107,  108-110;  Walk-  I  Phillimore,  §§  393-398  ;  Hall,  §§ 

er,  Manual,  §  32;    I  Halleck,  chap.  91,92. 

iv.  §§  18-27 ;  Pomeroy,  §§  79,  84-87 ;  Mil  Dig.  Int.  Law,  §  398 ;  I  Ibid. 

Woolsey,  §  43 ;  Wheaton,  §§  62,  63 ;  §§  50-506.               '  I  Ibid.  §  500b. 
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eral  Jackson :  the  other  offender  was  less  severely  punished. 
The  British  Government  refrained  from  taking  any  further 
notice  of  the  affair,  at  the  time,  than  to  institute  an  inquiry  into 
the  facts  connected  with  the  punishment  of  its  subjects.  The 
United  States  Government  strongly  disapproved  of  General 
Jackson's  action,  and  stood  ready  to  disown  his  proceedings 
and  make  reparation  for  the  injury.'  Somewhat  earlier, 
Amelia  Island  on  the  northeast  coast  of  Florida,  which 
had  become  a  place  of  resort  for  slavers,  freebooters,  and 
smugglers,  whose  predatory  operations  had  been  directed 
against  the  people  of  the  State  of  Georgia,  was  captured  by 
United  States  troops,  and  its  inhabitants  dispersed,  on  the 
ground  that  the  government  of  Spain  was  either  unable  or 
unwilling  to  restrain  the  lawless  acts  of  persons  within  its 
territorial  jurisdiction.  This  action  was  made  the  subject  of 
an  energetic  protest  on  the  part  of  Spain,  and  gave  rise  to  an 
extended  controversy,  which  was  terminated  by  the  purchase, 
of  Florida  by  the  United  States  in  1819.'' 

Case  of  the  "  Caroline^  This  vessel  had  been  employed  by 
the  Canadian  insurgents  to  carry  munitions  of  war  and  persons 
taking  part  in  the  insurrection  from  the  New  York  side  of  the 
Niagara  River  to  the  Canadian  side.  A  Canadian  armed  force 
was  sent  to  capture  her,  expecting  to  find  her  in  Canadian 
waters ;  but,  learning  that  she  was  on  the  American  side,  they 
went  over  and  destroyed  her.  In  the  correspondence  which 
ensued  between  the  governments  of  Great  Britain  and  the 
United  States  Mr.  Webster  contended  that,  for  such  an  in- 
fringement of  territorial  rights,  the  British  Government  must 
show  "  a  necessity  of  self-defence,  instant,  overwhclining,  and 
leaving  no  choice  of  means  and  no  moment  for  deliberation"; 
and  it  should  further  appear  that  the  Canadian  authorities,  in 
acting  under  this  exigency,  "did  nothing  unreasonable  or  ex- 
cessive."    Lord  Ashburton   admitted  the  correctness  of  Mr. 

'Sumner,    Life    of    Jackson,    pp.  State  Papers,  Misc.  p.  801 ;  II  Gal- 

53-54;    I    \y\^.   Int.   Law,  §    50b;    I  latins  Writ  iiif^fs,  p.  69. 

Henton,  Thirty  Years  in  the  United  '^  I  Uig.  Int.  Law,  §  50a. 
States   Senate,   p.    167;    II    Amer. 
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Webster's  doctrine,  contended  that  the  circumstances  came  up 
to  the  statement  of  it,  and  "  regretted  that  some  explanation 
and  apology  for  the  occurrence  were  not  immediately  made." 
This  was  accepted  by  the  United  States  as  satisfactory,' 

In  Accordance  with  Treaty  Stipulations.  It  has  been  seen 
that  certain  questions  of  strictly  internal  concern  may  properly 
be  made  the  subject  of  treaty  guarantee.  Such  are  the  main- 
tenance of  a  particular  government  or  constitution,  the  perma- 
nent neutrality  of  a  state,  or  its  existence  within  certain  terri- 
torial limits.  When  the  particular  state  of  affairs  which  has 
been  made  the  subject  of  guarantee  is  menaced  with  change, 
or  when  its  existence  is  threatened  in  any  way,  by  force  applied 
from  without,  or  originating  within  the  guaranteed  territory, 
it  becomes  the  duty  of  the  guarantor  to  interfere,  and  to  carry 
into  effect  the  stipulations  of  the  treaty.  Interference  under 
such  circumstances  is  both  just  and  legal.  It  is  limited  in 
character  and  amount  by  the  terms  of  the  treaty  which  au- 
thorizes it,  and  it  becomes  unlawful,  and  must  cease,  when  the 
cause  of  danger  is  removed  and  the  internal  affairs  of  the  state 
have  been  restored  to  their  normal  condition. ° 

To  Assist  a  State  in  Suppressing  an  Insurrection  or  Re- 
bellion. International  law  is  essentially  conservative  in  charac- 
ter. It  recognizes  an  existing  state  of  affairs,  and  opposes, 
and  is  slow  to  recognize,  changes  effected  by  violent  and 
revolutionary  methods.     Interference  in  favor  of  insurgents  is 

'  Dana's  Wheaton,  pp.  526,  527,  interfere  to  assist  in  the  repression 
note;  Walker,  Manual,  Int.  Law,  of  disturbance.  For  case  of  the 
pp.  87,  88.  In  1842  the  existing  interference  of  1906  in  Cuba,  see 
laws  were  so  ainended  by  Congress  Appendix  H.  The  United  States 
as  to  confer  jurisdiction  on  the  by  its  treaty  of  1867  with  Nicara- 
Federal  courts  to  make  such  use  gua,  is  also  obliged  to  interfere 
of  the  writ  of  habeas  corpus  as  when  the  case  exists  which  is  con- 
would  enable  the  United  States  templated  by  the  sixteenth  arti- 
Government  to  perform  its  inter-  cle  of  that  instrument.  See  also 
national  obligations. — I  Dig.  Int.  Wheaton,  §§  73-75;  Pomeroy, 
Law,  §§21,  50c;  III  Ibid.  §350.  §   203;    I    Halleck,    chap.    iv.    §§ 

^  The  United  States,  in  its  treaty  5-8;     I  Phillimore,  §399;  Heflfter, 

of  1846  with  New  Granada,  guaran-  §45;   Lawrence,  Int.  Law,  §§77- 

teed  the  sovereignty  of  the  latter  79,    83;     III    Dig.    Int.    Law,     §§ 

state.     In  1885  it  was  obliged  to  287-297. 
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never  sanctioned,  and  when  undertaken  by  a  state  is  equivalent 
to  a  declaration  of  war  against  the  state  within  whose  territory 
the  rebellion  exists.  Not  only  is  armed  interference  in  behalf 
of  insurgents  not  justifiable,  but  the  furnishing  of  any  assist- 
ance, direct  or  indirect,  or  even  a  failure  to  strictly  observe 
neutral  obligations,  is  a  just  cause  of  offence.  In  cases  of  in- 
terference in  behalf  of  a  central  government,  the  initiative 
cannot  be  taken  by  the  interfering  state.  Assistance  may  only 
be  furnished  on  the  request  of  the  belligerent  government,  and 
then  only  in  accordance  with  the  terms  of  the  invitation.' 

Intervention  in  Behalf  of  an  Oppressed  Population  and 
Against  the  Government  of  a  State.  From  the  definition  of 
a  state  it  is  clear  that  any  interference  between  a  state  and  its 
subjects  is  opposed  to  the  fundamental  principle  of  inter- 
national law.  It  should  be  an  event  of  the  rarest  occurrence, 
and  would  be  justified  only  in  cases  of  the  greatest  emergency. 
As  a  matter  of  fact,  it  has  occurred  but  too  frequently,  and  has 
rarely  been  warranted  by  existingcircumstances.  Arule  deduced 
from  the  experience  of  nations  would,  therefore,  express  the 
conditions  under  which  the  law  of  nations  had  been  disregard- 
ed and  set  at  defiance,  or  evaded,  rather  than  obeyed.  It  is 
possible,  however,  for  a  case  to  exist  in  which  a  part  of  the 
people  of  a  state  may  be  so  oppressed,  or  persecuted,  as  to  war- 
rant other  states  in  interfering  upon  grounds  of  humanity. 
Such  a  case  would  be  likely  to  occur  when  a  part  of  the  popu- 
lation of  a  state  was  of  a  different  race,  or  religion,  from  the 
great  majority  of  their  fellow-subjects ;  the  acts  of  oppression 
originating  in  race  or  religious  prejudice.  The  mere  fact  that 
a  people  belonging  to  a  particular  race,  or  professing  a  par- 
ticular religious  belief,  are  placed  at  some  disadvantage  by  the 
law  or  policy  of  a  state,  constitutes  no  valid  ground  for  remon- 
strance, still  less  for  interference.  To  justify  acts  of  positive 
interference  one  or  more  of  the  following  conditions  must  be 
fulfilled: 

'  Wheaton,  §§  63, 64-73;  Woolsey,  Lawrence,  Int.  Law,  §  84 ;  Westlake, 
§46;  I  Philliniore,  §^  400,  401,409-  pp.  122-125;  Vattel,  liv.  ii.  chap. 
415;  Hcfller,  §  45;   Creasy,  §  297;      iv.  §§  54-56- 
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(i.)  A  remedy  for  the  wrongs  complained  of  must  first  be 
sought  in  the  way  of  protest  or  remonstrance. 

(2.)  The  oppression  or  persecution  must  be  so  serious  in 
character,  and  so  great  in  amount,  as  to  incur  the  con- 
demnation of  the  civilized  world;  and  the  act  of  inter- 
ference must  be  participated  in,  or  sanctioned  by,  all  the 
states  of  Christendom. 

(3.)  The  interference  must  be  limited  to  the  application 
of  a  remedy  to  the  wrong  complained  of,  and  should  cease 
so  soon  as  substantial  guarantees  are  furnished  that  the 
wrongful  acts  will  not  be  repeated.^ 

One  of  the  most  recent  cases  of  interference  in  behalf  of 
an  oppressed  population  was  that  undertaken  by  the  United 
States  in  the  island  of  Cuba,  in  the  execution  of  a  formal 
Declaration  which  was  adopted  by  Congress  on  April  25, 
1898.^  The  intervention  so  undertaken,  which  will  be  dis- 
cussed elsewhere,  resulted  in  the  establishment  of  the  pres- 
ent Cuban  republic.^ 

Interference  in  Behalf  of  the  Balance  of  Power.  The 
term  Balance  of  Power  is  applied  to  a  rude  equilibrium  of 
political  forces,  which  was  established  at  an  early  date 
among  the  different  states  of  Europe,  and  originated  in 
an  instinctive  exercise  of  the  right  of  self-defence,  and  is 
justified,  apart  from  the  considerations  of  self-preserva- 
tion that  are  involved,  by  the  fact  that  it  has  powerfully 
contributed  to  preserve  the  general  peace  of  Europe  on 
numerous  occasions  when  that  peace  has  been  threatened  by 
the  selfish  schemes  of  ambitious  states.  Its  right  to  exist 
cannot  be  deduced  from  any  principle  of  international  law, 
unless  the  state  system  of  Europe  be  regarded  as  a  kind  of 
alliance  or  confederation,  having  for  its  purpose  the  main- 
tenance of  peace  and  the  prevention  of  useless  and  unnec- 
essary wars.     The  first  wars  waged  in  its  behalf  were  those 

*  Heffter,  §  45;  Woolsey,  §  51;  I  tosh,  Review  of  the  Causes  of  the 

Philliniore,   §§  400,  401,  409-415;  Revolution  of  1688,  chap,  x.;  Vat- 

Kliiber,  §  51,  note;  Creasy,  §  308;  tel,  liv.  ii.  chap.  iv.  §  56. 

Lawrence,  Int.  Law,   §§  79,  80;  I  ^30  Statutes  at  Large,  364. 

Dig.  Int.  Law,  §§  45,  47a;  Mackin-  ^  See   Appendix   H. 
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carried  on  by  Francis  I.  of  France,  in  the  first  half  of  the  six- 
teenth century,  to  resist  the  dangerous  and  increasing  power 
of  the  Emperor  Charles  V.,  whose  control  of  the  almost  un- 
limited resources  of  Spain,  Germany,  and  the  Netherlands  was 
a  constant  menace,  not  only  to  the  peace  of  Europe,  but  to 
the  sovereignty  and  independence  of  the  other  European 
states.  From  that  epoch  until  1815,  ^  period  of  more  than 
two  hundred  and  fifty  years,  wars  were  of  such  frequent  occur- 
rence, and  were  so  long  continued,  as  to  cause  a  state  of  per- 
manent peace  to  be  regarded  as  a  highly  desirable,  but  ex- 
tremely unlikely,  contingency.  Whether  the  greater  number 
of  these  wars  were  due  to  attempts  to  overthrow  or  to  defend 
the  principle,  and  whether  wars  would  have  been  more  or  less 
frequent  had  the  principle  never  been  asserted,  need  not  be 
discussed  here. 

For  the  forty  years  succeeding  the  Congress  of  Vienna,  in 
181 5,  the  peace  of  Europe  was  certainly  due  to  a  constant  and 
successful  observance  of  the  principle — a  result  in  every  way 
memorable  as  the  first  instance  in  which  peace  had  been  main- 
tained on  the  continent  of  Europe  for  so  long  a  time  since  the 
beginning  of  modern  history.  It  is  as  obvious,  however,  that 
most  of  the  great  wars  that  have  occurred  since  the  Peace  of 
Paris,  in  1856,  have  been  due  to  the  non-observance  or  abuse 
of  the  principle. 

The  maintenance  of  peace  in  Europe  during  the  greater  part 
of  the  first  half  of  the  present  century  was  not  obtained  with- 
out corresponding  sacrifices.  The  principle  of  the  balance  of 
power  during  this  period  was  not  simply  recognized,  or  passive- 
ly acquiesced  in,  as  a  desirable  fact;  on  the  contrary,  it  was 
vigorously  asserted,  and  to  a  great  extent  maintained,  by  an 
alliance,  or  concert  of  action,  on  the  part  of  the  great  powers. 
This  organization  was  conservative  in  character,  and  seems  to 
have  originated  in  an  agreement  of  the  crowned  heads  at 
Paris,  in  September,  1815,  which  has  become  known  in  history 
as  the  Holy  Alliance.  The  concert  thus  established  was  main- 
tained and  perpetuated  by  the  various  congresses  which  were 
held  during  the  decade  next  ensuing.     These  alliances  were 
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intended,  not  only  to  maintain  the  equilibrium  as  established 
at  the  Congress  of  Vienna,  but  to  discountenance  revolutionary 
movements,  and,  by  a  resort  to  measures  of  a  repressive  and 
reactionary  character,  to  prevent  the  general  adoption  of  even 
desirable  constitutional  reforms. 

At  present,  owing  to  the  great  increase  in  military  strength 
which  has  taken  place  in  some  of  the  more  powerful  states  of 
Europe,  and  to  a  corresponding  diminution  in  the  importance 
of  other  states  which  were  formerly  powerful,  the  existence  of 
the  equilibrium  is  in  constant  danger,  its  permanent  guarantee 
is  impossible,  and  the  balance  is  maintained  from  day  to  day 
with  great  and  ever-increasing  difficulty.' 

De  Martens'  Statement  of  the  Principle  of  the  Balance 
of  Power.  "  Every  state  has  a  natural  right  to  augment  its 
power,  not  only  by  the  improvement  of  its  internal  constitu- 
tion and  the  development  of  its  resources,  but  also  by  external 
aggrandizement,  provided  that  the  means  employed  are  law- 
ful ;  that  is,  that  they  do  not  violate  the  rights  of  another. 
Nevertheless,  it  may  so  happen  that  the  aggrandizement  of  a 
state  already  powerful,  and  the  preponderance  resulting  from 
it,  may,  sooner  or  later,  endanger  the  safety  and  liberty  of  the 
neighboring  states.  In  such  case  there  arises  a  collision  of 
rights  which  authorizes  the  latter  to  oppose  by  alliances,  and 
even  by  force  of  arms,  so  dangerous  an  aggrandizement,  with- 
out the  least  regard  to  its  lawfulness.  This  right  is  still  more 
essential  to  states  which  form  a  general  society  than  to  such 
as  are  situated  at  a  great  distance  from  each  other ;  and  this 
is  the  reason  why  the  powers  of  Europe  make  it  an  essential 
principle  of  their  political  system  to  watch  over  the  balance  of 
power  in  Europe.  It  is  clear,  also,  that  it  is  not  always  the 
extent  of  the  acquisition  that  ought  to  determine  the  danger. 
Everything  here  depends  on  circumstances.     The  annihilation 

'  Wool  sey,  §§  44-47  ;  Wheaton,§§  Twiss,  §  112.     The  term  "Balance 

63-66  ;  Pomeroy,  §  203  ;  I  Halleck,  of  Power  "  came  into  general  use 

chap.  iv.  §  9;  I   Pradier-Fodere,  §§  after  the  Peace  of  Utrecht  in  1713. 

267-286;  I  Phillimore,  pref.  2d  ed.  — I  Twiss,  §  112.     See  also  vol.  xx. 

pp.  vii.-xxxti. ;  Ibid.  §§  402-407.     I  Revue  de  Droit  Int.  pp.  5-25. 
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of  a  state,  which  at  present  serves  as  a  counterpoise,  may  be- 
come as  dangerous  to  the  general  safety  of  the  neighboring 
states  as  the  immediate  aggrandizement  of  another  state." ' 

The  subjoined  rules  are  based  upon  the  exhaustive  discus- 
sion of  the  subject  by  Vattel. 

(i.)  "  The  mere  fact  that  a  state  has  acquired,  and  is  acquir- 
ing, power  greatly  preponderant  over  its  neighbor,  does  not 
of  itself  ]\x?,i\iy  other  states  in  making  war  upon  it  for  the  pur- 
pose of  reducing  its  power. 

(2.)  "  Under  such  circumstances  other  states  are  justified  in 
watching  the  preponderant  state  with  cautious  vigilance,  and 
in  forming  leagues  with  each  other  for  mutual  defence  from  it. 

(3.)  "  If  the  preponderant  state  commits  acts  of  injury 
against  its  neighbors,  or  any  of  them,  or,  by  the  arrogance  of 
its  pretensions,  the  tone  of  its  public  despatches  and  mani- 
festoes, or  by  any  other  course  of  conduct,  beyond  the  mere  in- 
crease of  its  strength,  it  clearly  threatens  to  attack  or  oppress 
its  neighbors,  then  other  states  are  justified  in  combining  to- 
gether and  in  making  war  upon  it,  so  as  to  prevent  it  from 
committing  disturbance  of  the  general  security  of  the  common- 
wealth of  civilized  nations,  or  of  the  security  and  independence 
of  any  of  them.'"' 

These  are  to  be  accepted,  however,  with  certain  limita- 
tions' 

(i.)  The  internal  development  of  the  resources  of  a  country 
has  never  been  considered  a  pretext  for  such  an  intervention, 
nor  has  its  acquisition  of  colonies  or  dependencies  at  a  dis- 
tance from  Europe.  It  seems  to  be  held,  with  respect  to  the 
latter,  that  distant  colonies  and  dependencies  weaken,  and  al- 
ways render  more  vulnerable,  the  metropolitan  state. 

(2.)  Although  the  increase  of  the  wealth  and  population  of 
a  country  is  the  most  effectual  means  by  which  its  power  can 

'Creasy,  "  First  Platform  of  In-  Westlake.  pp.  120-122;  Vattel,  liv. 

ternalional  Law."  pp.  279,  280,  cit-  iii.  chap.  iii.  §§  42-49. 

in^  De   Martens.  §§    122-124.     See  '^Creasy,   p.  2X5;  Vattel,  liv.   iii. 

also  La  Theorie  rle  I'ftquilibre  Eu-  chap.  iii.  §§  4--50  ;  Lawrence.  Int. 

ropeennc.  by  Lrnest  Nys,  vol.  xxv.  Law,  §  85  ;  Dana's  Whcaton,§§  63- 

Rcvuc   (Je    Droit    Int,   pp.  34-58;  08;  Kiiiber,  §  42, 
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be  augmented,  such  an  augmentation  is  too  gradual  to  excite 
alarm. 

(3.)  The  injustice  and  mischief  of  admitting  that  nations 
have  a  right  to  use  force  for  the  express  purpose  of  retarding 
the  civilization  and  diminishing  the  prosperity  of  their  inoffen- 
sive neighbors  are  too  revolting  to  allow  such  a  right  to  be  in- 
serted even  in  the  lax  code  of  international  law. 

(4.)  Finally,  therefore,  interferences  to  preserve  the  balance 
of  power  have  been  confined  to  attempts  to  prevent  a  sov- 
ereign already  powerful  from  incorporating  conquered  prov- 
inces into  his  territory,  or  increasing  his  territory  by  marriage 
or  inheritance,  or  exercising  a  dictatorial  influence  over  the 
councils  of  an  independent  state.' 

The  Primacy  of  the  Great  Powers;  the  Concert  of  Eu- 
rope. In  connection  with  the  European  balance  of  power,  it 
is  proper  to  mention  at  this  point  another  principle  of  inter- 
national political  action  which  has  come  into  being  largely 
within  the  present  century.  This  principle  is  called  the  Con- 
cert of  Europe,  and  it  grew  out  of  a  predominance  of  influence 
among  the  principal  states  of  Europe,  which  has  been  appro- 
priately called  the  Primacy  of  the  Great  Powers.  It  has  been 
seen  that  all  sovereign  states  are,  from  the  point  of  view  of 
international  law,  regarded  as  equal  in  respect  to  the  number 
and  extent  of  their  respective  rights  of  sovereignty.  In  point 
of  power  and  influence,  however,  it  has  been  seen  that  they  are 
very  far  from  equal ;  their  influence  depending  upon  their  ter- 
ritorial extent,  their  wealth  and  population,  and  the  strength 
of  their  military  and  naval  establishments.  Admitting  such 
preponderance  to  exist  in  behalf  of  the  great  powers,  it  follows 
that,  in  matters  as  to  which  there  is  identity  of  interest,  or  a 

'  Essay  by  N.  W.  Senior,  on  "  In-  balance  among  the  several  states 

terference  to  Support  the  Balance  of  Europe  in  respect  to  their  pos- 

of  Power,"  in  No.  "]"]  of  the  Edin-  sessions  and  acquisitions  in  Asia, 

burgh  Ret'teiu,  cited  by  Creasy,  pp.  Africa,  and  the  islands  of  the  sea,  a 

285,  286.     The  principle  of  the  Eu-  disturbance  of  which  is  as  prompt- 

ropean   balance  of   power,  as  dis-  ly  and  keenly  felt  as  if  it  had  oc- 

cussed  by  text  writers,  no  longer  curred  on  the  continent  of  Europe, 
stands  alone.     There  is  a  similar 
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substantial  agreement  in  foreign  policy,  their  united  authority- 
may  be  exerted  with  a  view  to  constrain  less  powerful  states 
to  follow  a  particular  line  of  conduct;  and  they  may,  by  the  in- 
fluence which  they  are  able  to  bring  to  bear,  compel  a  particu- 
lar state  to  do,  or  refrain  from  doing,  a  particular  thing:  as  to 
refrain  from  declaring  war,  or  to  bring  a  particular  war  to  a 
close,  upon  certain  conditions,  or  even  to  bring  about  certain 
constitutional  changes  or  internal  reforms.  The  leading  states 
of  Europe  constitute  such  a  primacy,  and  their  agreement 
upon  a  particular  line  of  policy  is  called  the  Concert  of  Europe. 
This  concerted  action  may  be  exercised,  informally  through 
their  respective  foreign  ofifices,  by  diplomatic  agencies,  or,  for- 
mally, in  congresses  or  conferences,  in  a  manner  presently  to 
be  described.  The  establishment  of  the  kingdom  of  Greece 
in  1832,  the  establishment  of  a  Danish  prince  upon  the  Greek 
throne,  upon  the  abdication  of  King  Otho  in  1862,  the 
foundation  of  the  kingdom  of  Belgium  in  1839,  and  the  at- 
tempts made,  at  various  times  within  the  present  century,  to 
obtain  constitutional  reforms  in  Turkey,  are  examples  of  such 
concerted  action.' 

Spheres  of  Influence.  The  term  "spheres  of  influence" 
applies  to  portions  of  territory  lying  within  certain  well-defined 
boundaries,  and  occupied  by  uncivilized  races,  within  each  of 
which  the  influence  of  a  particular  European  state  is  para- 
mount. The  practice  of  establishing  spheres  of  influence, 
which  is  of  very  recent  origin,  amounts,  in  fact,  to  a  distribu- 
tion of  uncivilized  territory  among  the  principal  states  of  Eu- 
rope by  treaties  defining  the  boundaries  of  the  areas  within 
which  their  influence  shall  be  supreme.  These  treaties,  in  the 
preparation  of  which  the  people  of  the  distributed  territory 
are  not  consulted,  contain  stipulations  binding  the  states  which 
are  parties  to  their  operation  to  refrain  from  extending  the 
influence  of  one  state  within  the  sphere,  or  territorial  area, 
allotted  to  another.'     As  against  third  powers,  not  parties  to 

'  Lawrence,  Essays  on  Modern  In-  ^Westlake,   pp.    187-189;    Law- 

ternational  Law, second  cd.cliap.v.  rence.  Int.  Law,  §{^95,  loi,  103,  104; 
pp.  208-234;  VVestlake,  pp.  92-101.     vol. xx.  Revuede  Droit  Int.  pp.  5-35. 
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the  treaty  of  distribution,  these  agreements  are,  of  course,  in- 
operative. How  extensive  the  influence  exerted  in  a  particular 
case  shall  be,  the  form  and  manner  of  its  exercise,  whether  by 
the  state  itself,  acting  through  recognized  governmental  agen- 
cies, or  by  the  interposition  of  commercial  companies,  and  the 
question  whether  it  shall  ripen  into  a  protectorate,  or  become 
a  dependency  of  the  predominant  state,  are  matters  which  are 
left  to  the  determination  of  the  state  whose  influence  is  pre- 
dominant in  a  particular  territory. 

The  Monroe  Doctrine 

The  political  principle  which  has  become  generally  known 
as  the  Monroe  Doctrine  has  never  been  regarded,  or  even  sug- 
gested, as  a  rule  of  international  law.  Like  the  principle  of  the 
European  Balance  of  Power,  however,  it  concerns  more  than  a 
single  state  in  its  operation  and  has  been  made  the  subject  of 
diplomatic  intercourse,  and  is,  for  that  reason,  entitled  to  a 
place  in  a  work  professing  to  treat  of  the  relations  of  sovereign 
states  and  of  their  intercourse  with  each  other.' 

During  the  period  of  the  Napoleonic  wars,  Spain  was  deeply 
engaged  in  European  affairs  and  her  dependencies  in  America 
took  this  occasion  to  assert  their  independence,  which  was  ac- 
complished, in  most  cases,  without  serious  resistance  on  the 
part  of  the  mother-country.  After  a  proper  time  had  elapsed 
in  each  case  the  United  States  recognized  their  independence, 
and,  although  Spain  continued  to  regard  them  as  dependen- 
cies, it  was  found  to  be  impossible  to  reduce  them  to  submis- 
sion without  the  assistance  of  other  European  powers. 

When  the  Emperor  Napoleon  was  overthrown  in  1815,  the 
sovereigns  of  Russia,  Austria,  and  Prussia  entered  into  a  league 
at  Paris,  called  the  Holy  Alliance,  to  which  France  became  a 
party  at  the  Congress  of  Aix-la-Chapelle  in   18 18.     England^ 

'  The  Monroe  Doctrine   has  for  America  in  some  respects  resem- 

its  objects  the  maintenance  of  peace  bling  that  borne  by  the  principle 

on  the  western  continent  and  the  of   the  Balance   of  Power   to  the 

preservation  of  the  American  states  states  of  Europe,  and  has  the  same 

in  their  integrity.     In  this  respect  claim    to    consideration    from    the 

it  bears  a  relation  to  the  states  of  point  of  view  of  international  law. 
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although  invited  to  accede  to  the  convention,  dech'ned  to  be- 
come a  member  of  the  alliance,  or  to  participate  in  its  acts  or 
deliberations.'  Although  the  ostensible  purpose  of  the  agree- 
ment was  to  secure  the  subordination  of  politics  to  the  maxims 
of  Christianity,  its  real  purpose  is  now  known  to  have  been  to 
afford  support  to  European  governments  in  the  suppression  of 
.revolutionary  uprisings  and  to  repress  agitation  in  behalf  of 
liberal  reforms.  In  pursuance  of  this  purpose  a  reactionary 
government  was  established  in  Naples  ;  somewhat  later  it  sup- 
ported France  in  an  armed  intervention  in  Spain,  as  a  result 
of  which  a  republican  government  which  had  been  established 
there  was  overthrown  and  the  absolute  government  restored  to 
power.  It  was  then  proposed  to  overthrow  the  republican  in- 
stitutions which  had  been  established  in  the  Spanish  American 
states  and  to  restore  them  to  their  former  position  as  Euro- 
pean dependencies.  This  policy  was  strongly  opposed  by 
Great  Britain  who  declared  "  that  she  would  consider  any  in- 
tervention, by  force  or  menace,  in  the  affairs  of  these  states,  as 
a  reason  for  recognizing  them  without  delay." °  The  English 
prime-minister,  Mr.  Canning,  brought  the  matter  to  the  atten- 
tion of  the  United  States  Government,  and  suggested  that  suit- 
able steps  be  taken  to  prevent  such  intervention  in  American 
affairs. 

After  consulting  Jefferson,  Madison,  John  Quincy  Adams, 
and  other  leading  statesmen  of  the  time.  President  Monroe 
embodied  the  following  statements  in  his  annual  message  to 
Congress  in  December,  1823  :  "  The  occasion  has  been  judged 
proper  for  asserting  as  a  principle,  in  which  the  rights  and  in- 
terests of  the  United  States  are  involved,  that  the  American 
continents,  by  the  free  and  independent  condition  which  they 
have  assumed  and  maintained,  are  not  to  be  considered  as  sub- 
jects for  future  colonization  by  any  European  power.'"    Else- 

'  For  the  text  of  this  agreement,  'I    Phillimore,    §   405;     Dana's 

see    Alison's  Life   of  Lord  Castle-  Wheaton,  §67,  note  36;  Woolsey, 

reagh,  vol.  iii.  p.  66;  sec  also  Law-  §§  46-48;  Creasy.  §  124. 

rence,  Kssays  on  Modern   Interna-  "  I    Dig.  Int.   Law,  §  57  ;    Rush.  I 

tional  Law,  second  ed.  p.  215,  note.  Residence  at  the  Court  of  London. 
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where  in  the  same  message  he  states:  "  We  owe  it  therefore 
to  candor  and  to  the  amicable  relations  existing  between  the 
United  States  and  these  powers  to  declare  that  we  should  con- 
sider any  attempt  on  their  part  to  extend  their  system  to  any 
portion  of  this  hemisphere  as  dangerous  to  our  peace  and 
safety.  With  the  existing  colonies  and  dependencies  of  any 
European  power  we  have  not  interfered  and  shall  not  inter- 
fere. But  with  the  governments  who  have  declared  their  in- 
dependence and  maintained  it,  and  whose  independence  we 
have  on  great  consideration  and  just  principles  acknowledged, 
we  could  not  view  any  interposition  for  the  purpose  of  op- 
pressing them,  or  in  any  other  manner  controlling  their  des- 
tiny, than  as  a  manifestation  of  an  unfriendly  disposition  tow- 
ards the  United  States," ' 

These  declarations,  which  have  become  known  as  the  "  Mon- 
roe Doctrine,"  have  never  received  express  legislative  sanction, 
and,  therefore,  do  not  constitute  a  part  of  the  municipal  law 
of  the  United  States.  Nor,  in  a  similar  sense,  are  they  rules 
of  international  law.'  They  have  been  frequently  cited,  how- 
ever, by  the  Executive,  as  an  expression  of  the  permanent 
foreign  policy  of  the  United  States,  and  have  received  the 
support  of  the  political  departments  of  the  government  and 
the  approval  of  the  American  people.^ 

The  declaration  in  respect  to  colonization  proceeded  upon 

■  President  Monroe's  Message  of  the  policy  of  the  country  on  a  sub- 
December  2,  1823,  Aftmial  Regis-  ject  of  paramount  and  permanent 
ter,  Ixv.  interest ;  indeed  Congress  has  nev- 

"  It  should  be  borne  in  mind  that  er  been  willing  to  commit  the  na- 

the    declarations     known    as    the  tion  to  any  compact  or  pledge  on 

Monroe   Doctrine   have    never  re-  the  subject,  or  to  any  specific  dec- 

ceived  the  sanction  of  an   act  or  laration   of   purpose   or   methods, 

resolution    of    Congress,   and    for  beyond  the  general  language  of  the 

that    reason   form    no  part  of   the  message. — I  Dig.  Int.  Law,  §  57. 
municipal  law  of  the  United  States;         ^  Woolsey.  §  48;  Creasy,  §§  125- 

nor  do  they  have  any  of  that  au-  128;  Calvo  (ed.  1870),  p.  204;  Pom- 

thority    which    European    govern-  eroy,  §  57  ;  Wheaton,  §§  67, 68  ;  For. 

ments  attach  to  a  royal  ordinance.  Rel.  of  the  United  States,  18S2,  pp. 

They  are,  in  fact,  only  the  declara-  271-283,  302-314  ;    vol.  xxviii.  Re- 

tions  of  an  existing  administration  vue    de    Droit    International,   pp. 

of  what   its  own  policy  would  be,  301-329,  502-525. 
and  what  it  thinks  should  ever  be 
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the  assumption  that  every  part  of  the  territory  upon  the 
American  continent  formed  a  part  of,  or  was  embraced  in,  the 
territorial  limits  of  some  then  existing  state,  and  that,  as  a 
consequence,  no  territory  remained  in  the  western  hemisphere 
which  could  be  made  the  subject  of  occupation,  or  coloniza- 
tion, without  invading  the  territory  of  a  sovereign  state.  Such 
an  attempt  to  plant  colonies  in  any  portion  of  the  western 
hemisphere  would,  therefore,  be  met  and  resisted  by  the  state 
whose  territories  were  invaded,  and  the  European  power 
making  the  attempt  might,  or  might  not,  incur  the  disap- 
probation, or  active  opposition,  of  the  United  States.  The 
question  whether  the  United  States  would  interfere,  or  refrain 
from  interference,  in  a  case  of  attempted  colonization,  is  one 
which  would  be  determined  by  that  government  in  accordance 
with  the  peculiar  circumstances  of  the  case.' 

The  doctrine  has  never  been  interpreted  to  mean,  however, 
that  the  United  States  would  lend  its  aid  in  every  case  of  dis- 
pute between  a  Spanish  American  republic  and  a  European 
state.  Nor  has  it  been  regarded  as  a  dormant  treaty  of  al- 
liance, to  come  into  operation  upon  the  occurrence  of  war  be- 
tween an  American  state  and  a  European  power,  to  which  the 
United  States  is  bound  to  become  a  party  against  its  judg- 
ment, or  in  opposition  to  its  will ;  it  is  only  when  something 
in  the  nature  of  coercion  has  been  undertaken/ when  some  at- 
tempt has  been  made  on  the  part  of  a  European  power  "  to 
extend  their  system  to  any  portion  of  this  hemisphere,"  or 
when  there  has  been  "  interposijiion  for  the  purpose  of  op- 
pressing an  American  republic  "  that  a  case  calling  for  inter- 
ference may  be  said  to  arise. 

Case  of  Yucatan.     This  is  illustrated  by  the  case  of  Yuca- 

'  Two  years  later,  at  the  suggest-  gress,  but  declined  to  commit  itself 

ion  of  some  of  the  Spanish  Amer-  to  any  particular  line  of  policy,  or 

ican  states,  a  congress  was  called  to   accept,    in    advance,   any   con- 

at  Panama  to  take  into  considera-  elusions  which  might  be  adopted, 

tion    the    means    of    carrying   the  or   favored,   by    the   conference. — 

Monroe  Doctrine  into  effect.     The  See  the  Panama  Congress  of  1826. 

United    States    Government    sent  vol.  iv.  of  the  Int.  Amer.  Conf.  of 

two    representatives   to   this   con-  1890. 
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tan,  in  1848.  In  his  annual  message  to  Congress  for  that  year 
President  Polk  announced  that  the  sovereignty  of  Yucatan 
had  been  offered  to  Great  Britain,  Spain,  and  the  United 
States,  and  recommended  that  steps  be  taken  to  prevent  the 
absorption  of  Yucatan  in  the  dominions  of  any  European 
power.  No  action  was  taken  by  Congress  looking  to  the  adop- 
tion of  the  policy  recommended  by  the  Executive,  upon  the 
ground,  as  stated  by  Mr.  Calhoun,  that  the  case  was  one  to 
which  the  Monroe  Doctrine  did  not  apply./ 

Tlie  FrcncJi  Occupation  of  Mexico.  The  most  striking  ap- 
plication of  the  doctrine,  however,  is  to  be  found  in  the  re- 
sistance offered  by  the  United  States  to  the  project  of  the 
Emperor  Napoleon  III.  to  place  Maximilian,  an  Austrian 
prince,  upon  the  throne  of  Mexico.  The  constitutional  gov- 
ernment of  President  Juarez,  which  had  been  established  by 
the  people  of  Mexico,  refused,  in  1861,  to  recognize  the  valid- 
ity of  certain  debts,  contracted  in  Europe  by  an  insurrection- 
ary government  under  Miramon,  which  had  been  recognized 
by  certain  European  powers  as  the  de  facto  government  of 
Mexico.  England,  France,  and  Spain,  acting  in  behalf  of  their 
subjects,  who  were  creditors  of  Mexico,  agreed  to  take  joint 
possession  of  certain  Mexican  ports,  and  to  collect  and  apply 
the  revenues  to  the  liquidation  of  these  claims.  It  was  a  con- 
dition of  the  undertaking  that  none  of  the  parties  to  the  agree- 
ment should  make  any  acquisitions  of  territory,  or  exercise 
any  influence  upon  the  internal  affairs  of  Mexico  that  was  cal- 
culated to  prejudice  the  right  of  the  people  to  choose  and  con- 
stitute freely  its  form  of  government. 

As  soon  as  the  troops  landed  at  Vera  Cruz  the  designs  of  the 
French  Government  became  apparent,  and  England  and  Spain 
withdrew.  Although  the  United  States  was  then  entering  the 
most  critical  period  of  her  history,  her  resources  being  taxed  to 
their  utmost  in  quelling  a  rebellion  at  home,  she  immediately 
demanded  an  explanation  of  France,  and  received  the  assurance 
that  the  sole  purpose  of  the  invasion  was  to  enforce  the  settle- 

•  Woolsev,  §  48 ;  I  Dig.  Int.  Law,  §§  57, 72. 
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ment  of  the  just  claims  of  French  subjects.  In  1863,  however, 
as  a  consequence  of  the  armed  intervention  of  France,  Maxi- 
milian was  placed  upon  the  throne  of  Mexico,  and  was  sup- 
ported in  that  position  by  the  French  army  of  occupation. 

The  United  States  continued  to  recognize  the  government 
of  President  Juarez,  and  urged  France,  in  the  strongest  terms, 
to  withdraw  her  troops  from  Mexico,  but,  by  reason  of  her 
own  war,  was  unable  to  insist  upon  their  removal.  So  soon  as 
peace  was  restored,  however,  the  United  States  insisted  upon 
the  removal  of  the  French  army  of  occupation,  and  concen- 
trated a  large  force  of  troops  on  the  Rio  Grande  frontier  in 
support  of  her  demand  ;  as  a  consequence  of  such  insistence, 
the  French  troops  were  withdrawn  from  Mexico.* 

The  Venezuelan  Boundary.  Another  illustration  of  the  ap- 
plication of  this  doctrine  is  afforded  by  the  recent  contro- 
versy between  Great  Britain  and  Venezuela  in  respect  to  a 
disputed  question  of  boundary  between  the  latter  state  and 
British  Guiana.  The  official  cause  of  difference  in  this  case 
arose  more  than  sixty  years  ago,  and  the  constant  endeavor  of 
Venezuela  has  been  to  secure  an  amicable  settlement  of  the 
difficulty.  Arbitration  has  been  proposed,  and  the  United 
States  has,  on  several  occasions,  tendered  its  good  offices,  and 
has  urged  upon  Great  Britain  the  propriety  of  such  a  settle- 
ment of  the  controversy,  but  without  result.  All  attempts  to 
obtain  an  honorable  settlement  having  failed,  Venezuela,  in 
1887,  recalled  her  minister  from  London. 

Great  Britain  having  subsequently  evinced  a  disposition  to 
enforce  her  claim  to  the  territory  in  dispute,  correspondence 
with  the  British  ministry  was  renewed,  and  President  Cleve- 
land, in  his  annual  message  to  Congress  in  1895,  suggested  a 
metliod  by  which  an  amicable  settlement  of  the  question  could 
be  brought  about.  This  correspondence  has  resulted  in  the 
execution  of  a  treaty  between  Great  Britain  and  Venezuela  by 
which  the  question  of  disputed  boundary  has  been  referred  to 
a  board  of  arbitration  for  settlement.^ 

'  I  Dig.  Int.  Law,  §  58;  III  Ibid.  'See  also  the  articles  by  J.  B. 
§  318.  Moore,  in    vol.   xxviii.   Revue   de 
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Imperfect  Rights. 

Nature  and  Character.  The  term  "imperfect  rights"  has 
already  been  explained.  The  distinction  between  perfect  and 
imperfect  rights  has  chiefly  to  do  with  their  sanction,  or  obli- 
gatory force,  and  can  be  best  explained,  perhaps,  by  a  com- 
parison with  the  corresponding  provisions  of  municipal  law. 
A  perfect  right,  from  the  point  of  view  of  municipal  law,  is 
one  which  is  enforced  by  the  state ;  either  by  the  imposition 
of  a  penalty  for  its  violation,  or  by  withholding  its  sanction,  or 
approval,  of  an  act  which  is  not  in  conformity  to  its  terms. 
Imperfect  rights,  on  the  other  hand,  are  those  prescribed  by 
usage,  or  sanctioned  by  considerations  of  politeness,  civility, 
or  good -will,  and  are  enforced,  or  their  observance  is  made 
general,  by  the  rules  of  polite  society  or  the  requirements  of 
good  breeding.  The  person  and  property  of  the  citizen,  for 
example,  are  protected  from  assault,  injury,  or  spoliation  by 
the  enactment  and  enforcement  of  appropriate  criminal  laws; 
these,  therefore,  correspond  to  perfect  rights  at  international 
law.  The  obligation  to  return  a  salute,  or  a  social  visit,  or  to 
give  a  polite  answer  to  a  question,  is  one  for  which  municipal 
law  fails  to  provide  a  sanction  ;  it  is  a  "  duty"  to  return  salutes 
or  social  visits,  but  it  is  a  duty  which  is  not  enforceable  at  law; 
so,  too,  one  who  tenders  a  salute,  or  makes  a  social  visit,  has  a 
"  moral  claim  "  to  a  return  of  the  civility  in  either  case,  but  he 
has  no  cause  of  action  for  which  the  courts  of  the  state  will 
provide  a  remedy.  These  last  correspond  to  imperfect  rights, 
or,  as  they  are  sometimes  properly  called,  "duties"  or  "moral 
claims  "  at  international  law.* 

Droit  International,  pp.  301-329;  pelling  those  who  refuse   to  fulfil 

and  by  Th.  Barclay,  in  vol.  xxviii.  the  correspondent  obligation.   The 

Ibid.   pp.  502-525 ;   Foreign    Rela-  perfect    obligation    is   that   which 

tions  U.  S.  1895,  pp.  542-546,  1480-  gives   to    the   opposite    party  the 

1491  ;  Ibid.  1896,  p.  254.  right  of  compulsion  ;  the  imperfect 

'  Vattel  classifies  state  rights  into  gives  him  only  a  right  to  ask." — 

internal    and    external;   the   latter  Vattel,  prelim,  chap.  p.  Ixii.  §  17; 

into  perfect  and  imperfect  rights,  liv.  ii.  chap.  i. ;  Woolsey,  §§  22-25; 

"The  perfect  right  is  that  which  is  Hall.  §  13;   Lawrence,   Int.  Law,  § 

accompanied  by  the  right  of  com.-  72 ;  I  Halleck,  pp.  47,  156. 
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Imperfect  rights  are  reciprocal  in  character  and  are  said  to 
rest  upon  the  comity  of  nations.  Although  they  derive  their 
support  from  considerations  which  are  rather  moral  than  legal, 
or  political  in  character,  they  are  none  the  less  obligatory  upon 
states  in  their  intercourse  with  each  other.  While,  as  has  been 
seen,  the  denial  of  an  imperfect  right,  or  a  failure  to  recognize 
a  moral  claim,  does  not  constitute  a  just  cause  for  war,  a  state 
declining  to  recognize  them  and  to  be  bound  by  their  require- 
ments in  its  relations  with  other  states  would  suffer  seriously 
in  reputation  as  a  consequence  of  such  neglect. 

The  following  are  some  of  the  more  important  of  these  im- 
perfect rights  or  duties  : 

{a.)  The  Duty  of  Humanity.  A  state,  in  the  performance 
of  this  duty,  has  chiefly  to  do  with  individuals  who  are  obliged 
to  seek  shelter  in  its  territory  from  acts  of  hostility  or  from 
the  perils  of  the  sea.  The  cases  of  the  crews  of  wrecked  ves- 
sels, or  those  of  ships-of-war  or  merchant  vessels  seeking  ref- 
uge from  a  superior  force  of  the  enemy,  and  of  bodies  of  de- 
fenceless troops  fleeing  across  a  neutral  frontier  to  escape 
capture,  are  illustrations  of  the  performance  of  this  duty. 

The  duty  of  humanity,  however,  is  not  of  exclusive  applica- 
tion to  individuals.  "  If  a  nation  is  suffering  under  a  famine, 
all  others  having  a  quantity  of  provisions  are  bound  to  relieve 
its  distress,  yet  without  thereby  exposing  themselves  to  want."* 
"  The  like  assistance  is  due  whatever  be  the  calamity  by  which 
a  nation  is  afflicted.  Whole  sections  of  countries  are  some- 
times devastated  by  floods,  and  cities  and  towns  destroyed  by 
fires  and  earthquakes,  leaving  vast  numbers  of  people  destitute 
of  the  means  of  shelter  and  subsistence.  It  is,  first,  the  duty 
of  their  own  government  to  provide  for  these  wants ;  but  not 
infrequently  the  calamity  is  so  great  that  the  government  is 
unable  to  give  its  aid  to  the  extent,  and  within  the  time  re- 
quired, to  render  its  aid  efficacious.  In  such  cases  the  laws  of 
humanity  would  impose  a  duty  on  others.  In  many  instances 
of   this  kind,  however,  the  active  charity  of   individuals  and 

'  I  Hallcck,  p.  406;  Vattel,  liv.  ii.  chap.  i. 
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communities  renders  any  action  on  the  part  of  the  govern- 
ments of  other  states  unnecessary.  But  a  government  may 
always  stimulate  and  assist  such  charity,  and  by  thus  reflect- 
ing and  giving  effect  to  the  general  feelings  of  its  people,  man- 
ifest its  sympathy  and  generosity."  '  Of  such  a  character  was 
the  assistance  rendered  by  the  government  of  the  United 
States  in  transporting  to  India,  to  Ireland,  and  to  Cuba  and 
Asia  Minor  the  contributions  of  provisions  spontaneously  of- 
fered by  the  American  people. 

ib.)  The  Right  of  Asylum.  Every  state,  as  a  necessary  con- 
sequence of  its  sovereignty  and  independence,  has  the  right  to 
determine  what  persons,  outside  of  its  own  citizenship,  shall 
be  permitted  to  enter  its  territories  either  for  purposes  of  resi- 
dence, or  as  temporary  sojourners."  On  the  other  hand,  it 
may  be  said  that  no  individual,  save  in  a  limited  number  of 
cases  presently  to  be  described,  has  a  right  to  demand  such 
admission  to  the  territory  of  a  foreign  state.  The  state  may 
admit,  or,  for  reasons  of  its  own,  may  decline  to  admit,  or  may 
even  exclude  from  its  territory,  any  person  or  persons  whose 
presence  is  dangerous  to  its  safety,  or  prejudicial  to  its  rela- 

'  I  Halleck,  pp.  406-411 ;  Vattel,  tutes,  kidnapped  persons,  or  others 

liv.ii.  chap.  i.§§  3-10;  Heffter,§63.  brought   into  the   territory  of  the 

'Hall,  §  63;  Heffter,  §§  62,  63;  United  States  against  their  will; 
Kliiber,  §§  79,  80;  For.  Rel.  of  the  the  Acts  of  May  6,  18S2  (22  Ibid. 
United  States,  1879,  p.  965;  An-  58),  July  5,  1884  (23  Ibid.  1 15),  Sep- 
nuaire,  del'Inst.  de  Droit  Int.  1888,  tember  13,  1888  (25  Ibid.  476),  Oc- 
p.  245 ;  vol.  XX.  Revue  de  Droit  In-  tober  i,  1888  (Ibid.  504),  May  5, 
ternational,  p.  498.  The  policy  of  1892(27  Ibid.  25),  and  the  Treaty  of 
the  United  States  in  respect  to  im-  March  17,  1894  (28  Ibid.  158),  pro- 
migration  was  much  more  liberal  hibit  the  introduction  of  Chinese  la- 
in the  early  part  of  its  history  than  borers  ;  and  the  Acts  of  February  26, 
it  is  at  present.  In  recent  years,  1885  (23  Ibid.  332),  March  3.  1891  (26 
with  the  rapid  increase  in  popula-  Ibid.  1084),  and  March  3,  1893  (27 
tion,  the  tendency  has  been  to  re-  Ibid.  569),  prohibit  the  admission 
strict  immigration  in  respect  to  of  contract  laborers.  Save  for  the 
certain  classes  of  persons,  for  rea-  authority  conferred  by  these  stat- 
sons  set  forth  in  the  statutes  im-  utes  the  Federal  government  is 
posing  the  restrictions.  The  fol-  without  power  to  prevent  the  ad- 
lowing  are  examples  of  such  mission  of  aliens,  to  supervise  their 
restrictive  legislation  :  The  Acts  movements,  or  to  compel  their  de- 
of  June  23,  1874  (18  Stat,  at  Large,  parture  or  migration  from  its  ter^ 
251),  and  March  3,  1875  (Ibid.  477),  ritory. 
prohibit  the  admission  of  prosti- 
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tions  with  friendly  powers.  A  state  may  therefore  prescribe 
ill  its  municipal  laws  what  persons  or  classes  of  persons  may 
come  within  its  boundaries ;  it  may  permit  some  to  become 
citizens  and  may  deny  that  privilege  to  others ;  it  may  also 
prescribe,  in  a  similar  manner,  what  rights  of  residence  or 
domicile  may  be  acquired  by  aliens  coming  within  its  borders.* 
Case  of  Political  Refugees.  It  is  the  practice  of  most  mod- 
ern states  to  receive  political  offenders  and  persons  exiled 
from  their  states  of  nativity  for  political  reasons.  Such  asylum 
is  accorded  even  against  the  protest  of  the  state  from  which 
they  have  fled,  and  is  maintained,  if  need  be,  in  disregard  of 
its  demand  for  their  extradition,  or  surrender,  but  upon  con- 
dition, however,  that  the  laws  and  institutions  of  the  state  in 
which  such  offenders  have  taken  refuge  shall  be  respected,  and 
that  its  territory  shall  not  be  made  the  base  of  operations 
against  the  peace  and  safety  of  a  friendly  state.  It  has  been 
seen  that  such  asylum  is  not  demandable  as  a  matter  of  strict 
right,  nor,  if  it  be  abused,  can  its  continuance  be  made  the 
subject  of  a  similar  demand ;  the  mere  fact  that  it  has  been 
accorded  gives  rise  to  no  obligation  on  the  part  of  the  state  by 
which  it  was  conferred.' 

'  Hall.  §§  10,  13,63;  Snow,  p.  61;  566)   was   an     amendment  to   the 

Kliiber,  §§  79-82  ;  Walker,  Manual,  naturalization  laws  and  forbade  the 

§19;    Bluntschli,    §§    381-398;    II  naturalization  of  alien  enemies  and 

Dig.  Int.  Law,  §  206.  extended  the  period  of   residence 

'•"The   Federal  Constitution  and  prior  to  naturalization  to  fourteen 

the  laws  made  in  pursuance  there-  years.     The   second   (Act  of  June 

of  confer  power  upon  the  United  25,  1798,  I    Stat,  at  Large,   p.    571) 

States   to   restrict    individual    lib-  authorized    the    President,    at    his 

erty  only  in  the  case  of  a  person  discretion,  to  order  out  of  the  coun- 

Gharged    with    an   offence    against  try   all   such    aliens   as    he    might 

the   United  States,  or  arrested  in  judge  dangerous  to  the  peace  and 

pursuance  of  a  request  for  extra-  safety  of  the  United  States.     The 

dition  from  a  foreign  power,  made  third  (Act  of  July  6,  1798,  I  Stat, 

in  accordance  with  treaty  stipula-  at  Large,  p.  577)   declared  that,  in 

tions.    During  the  controversy  with  case   of  war  or  invasion,  all  resi- 

France    in     1798,    however,    three  dent  aliens,  being   citizens  of  the 

enactments  were    passed    by  Con-  hostile  nation,  might,  upon  a  proc- 

gress  authorizing  the  expulsion  of  lamation  issued  at   the  discretion 

aliens    from    the   territory    of    the  of  the   President,  be  apprehended 

United  States.      The  first  (Act  of  and  secured  or  removed.     None  of 

June  18,  1798,  I    Stat,  at  Large,  p.  these  statutes  was  ever  called  into 
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Case  of  Shipivreckcd  Sailors.  In  case  of  shipwreck,  or  where 
a  public  or  private  vessel  is  forced  by  stress  of  weather  to  take 
refuge  in  the  territorial  waters  of  a  foreign  state,  humanity 
dictates  that  her  passengers  and  crew  shall  be  hospitably  re- 
ceived and  cared  for  until  their  own  state,  or  its  duly  author- 
ized consular  representatives,  can  make  adequate  arrangements 
for  their  care  and  maintenance.  In  other  respects  such  an 
entry  into  the  ports  of  a  foreign  state  is  controlled  by  the  same 
rules  as  are  applied  to  merchant  ships,  or  to  public  armed  ves- 
sels, as  the  case  may  be.' 

In  the  cases  of  the  Creole  and  the  Maria  Luz,  presently  to 
be  explained,  both  of  which  were  compelled  to  seek  refuge  in 
foreign  ports,  in  consequence  of  a  mutiny  of  slaves  or  coolies 
which  constituted  their  cargoes,  the  contention  was  made  that, 
where  a  ship  is  compelled  by  the  perils  of  the  sea,  or  by  mu- 
tiny on  board,  to  take  refuge  in  a  foreign  port,  it  shall  be  al- 
lowed to  depart  in  the  same  condition  in  which  it  entered,  and 
that  persons  brought  in  in  a  state  of  slavery,  or  involuntary 
servitude,  shall  continue  to  occupy  that  relation  during  the 
stay  of  the  vessel  in  port  and  on  its  departure.  This  claim 
has  not  received  such  general  sanction,  however,  as  to  entitle 
it  to  consideration  as  a  rule  of  international  law. 

Case  of  t  lie  ^^  Creole''  This  case  arose  in  1841.  The  Creole 
was  a  coasting  vessel  flying  the  American  flag,  which  was  en- 


operation. —  Hildreth,  History  of  respect  justifiable.  —  IV  Opinions 
the  United  States,  vol.  v.  p.  216;  Att.-Gen.  p.  98.  If  a  vessel  be  com- 
Cooley,  Const.  Law,  pp.  97,  98.  For  pelled,  by  an  overruling  neces- 
thecase  of  Kossuth,  the  Hungarian  sity,  to  take  refuge  in  the  ports  of 
refugee,  see  I  Dig.  Int.  Law,  §  48;  another  country,  she  is  not  subject 
see  also  the  chapter  entitled  "  Ex-  to  the  municipal  laws  of  that  coun- 
tradition,"  and  II  Dig.  Int.  Law  §  try,  so  far  as  concerns  any  penalty, 
272;  Vattel,  liv.  ii.  chap.  viii.  §  100.  prohibition,  tax,  or  incapacity,  that 
'  In  the  case  of  a  compulsory  en-  would  otherwise  be  incurred  :  Pro- 
try  into  a  foreign  port,  under  an  vided,  she  do  nothing  further  to 
overruling  necessity,  the  enforce-  violate  the  municipal  law  during 
ment  of  the  municipal  law  of  the  her  stay. — VII  Ibid.  p.  18;  Ibid.  p. 
nation  having  jurisdiction  of  that  122  ;  Vattel, liv.  ii. chap.  viii.  §  104;  II 
port,  to  the  subversion  of  the  au-  Halleck,  p.  182;  Hall,  §  63 ;  I  Fer- 
thorities  and  rights  guaranteed  by  guson,  §§  112-114;  Bluntschli,  §§ 
its    own    country,  is    not    in   any  394-398;  II  Ortolan,  chap.  viii. 
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ojaged  in  carrying  a  cargo  of  slaves  from  Hampton  Roads  to 
New  Orleans,  both  ports  being  within  the  territorial  juris- 
diction of  the  United  States.  While  in  the  prosecution  of 
this  voyage,  the  slaves  mutinied,  killed  one  of  the  owners  of 
the  cargo,  and  compelled  the  officers  of  the  ship  to  put  in  to 
Nassau,  a  port  of  the  Bahama  Islands.  There,  in  accordance 
with  the  practice  of  the  British  Government  in  that  regard, 
the  authorities  of  the  port  set  at  liberty  all  persons  on  board 
who  had  not  been  concerned  in  the  murder.  The  surrender 
of  the  slaves  was  demanded  by  the  United  States  on  the 
ground  that,  as  the  action  of  the  captain  had  been  constrained, 
the  entry  had  been  in  distress,  and  that  such  entrance  into  a 
foreign  port  did  not  suspend  the  operation  of  the  laws  of  the 
state  under  whose  flag  the  ship  sailed,  or  affect  in  any  way  the 
status  of  the  persons  on  board  in  respect  to  their  legal  relations 
to  each  other.  The  British  Government  sustained  the  action 
of  its  colonial  authorities  and  declined  to  surrender  the  slaves, 
and  the  claim  for  them  was  finally  merged  in  the  negotiations 
which  resulted  in  the  convention  of  February  8,  1853.^ 

Case  of  the  '■'■Maria  LnzT  The  Maria  Ltis,  a  vessel  flying 
the  Peruvian  flag,  while  carrying  a  cargo  of  coolies  from  Macao 
to  Peru,  being  in  distress,  was  obliged  to  put  in  to  the  port  of 
Yokohama,  Japan.  A  question  having  arisen  as  to  the  charac- 
ter of  the  alleged  "  passengers,"  an  inquiry  was  instituted  by 
the  local  authorities,  to  which  nearly  all  of  the  coolies  consti- 
tuting the  cargo  of  the  vessel  were  summoned  as  witnesses. 
After  the  inquiry  had  terminated,  the  Peruvian  captain  re- 
quested the  return  of  the  coolies,  which  was  refused.  He  was 
informed,  however,  that  the  local  courts  were  open  to  him  for 
the  institution  of  a  suit  with  a  view  to  compel  specific  per- 
formance of  their  labor  contracts,  on  the  part  of  the  coolies,  if 
any  such  contracts  existed.  This  trial  was  had  and  the  decision 
was  adverse  to  the  captain  of  the  Maria  Liiz.    Peru  having  no 

'I    Dij:(.    Int.  Law,  §  38;  II  Von  Webster's  Works,  p.  303 ;  Woolsey, 

Hoist,    Constituti(jnal    History    of  §  74;  1  Phillimore,  pp.  364-366,  372, 

the  United  States,  p.  479;  II  Ik-n-  444;   Snow,  Cases  in   Int.  Law,  p. 

ton's   Thirty   Years'  View,   p.   409;  136. 
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consular  or  diplomatic  representatives  in  Japan  at  the  time, 
the  captain  then  requested  the  good  offices  of  the  American 
consul,  to  assist  him  in  securing  possession  of  the  cooly  passen- 
gers ;  his  request  was  declined,  however,  on  the  ground  that  the 
trade  in  cooly  laborers  was  forbidden  by  the  laws  of  the  United 
States.  This  refusal  was  approved  by  the  American  Govern- 
ment. The  case  was  then  presented  to  the  government  of  Japan 
by  the  American  minister,  with  the  consent  of  his  govern- 
ment, and  was  finally  referred  to  the  Emperor  of  Russia  for 
arbitration,  in  pursuance  of  an  agreement  to  that  effect,  entered 
into  by  the  Japanese  and  Peruvian  governments.  A  decision 
was  rendered  by  the  Emperor  Alexander  II.  on  February  29, 
1875,  to  the  effect  that  the  Japanese  Government  had  acted 
in  good  faith  in  the  matter,  and  was  not  responsible  for  the 
consequences  attending  the  detention  of  the  ship  in  the  terri- 
torial waters  of  Japan.' 

(c.)  The  Duty  of  Comity.  "  There  is  a  set  of  courteous  and 
convenient  observances,  usually  followed  in  the  conduct  of 
states  towards  each  other,  too  definite,  and  often  too  minute 
and  conventional,  to  make  it  proper  to  call  them  moral  prin- 
ciples. The  violation  or  neglect  of  these  is  not  considered 
sufficient  in  itself  to  justify  war,  though  one  state  is,  by  such 
violation  or  neglect,  often  placed  in  an  attitude  of  avowed  ill- 
will  and  suspicion  towards  another  state.  These  observations 
of  courtesy  and  convenience  are  said  to  depend  on  what  ju- 
rists and  statesmen  style  the  comity  of  nations y^  The  practice 
of  extradition,  the  recognition  of  the  principles  of  private  in- 
ternational law,  the  privileges  of  exterritoriality  extended  to 
foreign  sovereigns  and  ambassadors,  to  armies  in  transit,  and 
to  public  armed  vessels,  are  all  based  upon  the  comity  of 
nations. 

(^.)  The  Duty  of  Intercourse.  In  the  discussion  of  this 
duty  it  is  necessary  to  regard  it  from   two   points   of   view, 

'  U.  S.  Foreign    Relations,  1873,  roy,  §  132;    Hall,  §  13;    I  Twiss.  §§ 

pp.  524-630;   Ibid.  1875,  p.  1066.  160-170;   I   Philiimore,  §§  16,   141- 

'^  Creasy,  p.  36 ;   I  Halleck,  pp.  47,  143  ;  Walker,  Science  of  Int.  Law, 

156;  Woolsey,  §§  24,  "j-i,,  81 ;  Pome-  pp.  118-122, 
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and  to  consider,  ist.  The  duty  of  a  state  to  enter  into  rela- 
tions of  intercourse  with  other  states;  to  send  and  receive  am- 
bassadors, to  permit  consuls  to  reside  and  to  perform  their 
duties  in  its  commercial  cities,  to  negotiate  treaties,  and  to 
permit  aliens  to  travel  or  reside  in  its  territory.  2d.  The  duty 
of  commercial  intercourse,  which  consists  in  permitting  for- 
eigners to  engage  in  commerce  with  its  subjects,  and  to  ex- 
change its  products  for  those  of  other  nations. 

In  the  former  case  a  nation,  by  establishing  a  rule  of  strict 
non-intercourse,  shuts  itself  out  from  being  a  party  to  inter- 
national law.  It  declines  to  be  bound  by  its  sanctions,  and  it 
cannot  of  right  expect  other  states  to  observe  them  in  such 
casual  and  irregular  intercourse  as  they  may  have  with  it. 
Aliens  who  enter  its  territory  do  so  at  their  peril ;  and,  as  its 
own  citizens  in  foreign  parts  cannot  look  to  their  own  govern- 
ment for  protection,  many  of  their  wrongs  must  go  unre- 
dressed. It  is  not  necessary  to  discuss  the  subject  further,  for 
the  reason  that  no  state  now  assumes,  or  has  ever  assumed, 
such  an  attitude  of  complete  isolation.  It  is  only  necessary 
to  observe,  in  this  connection,  that,  in  proportion  as  a  nation 
withdraws  itself  from  intercourse  with  other  states,  or  hampers 
its  international  relations  with  needless  and  burdensome  re- 
strictions, in  the  same  proportion  it  withdraws  itself  from  the 
benefits  and  privileges  of  international  law.  If  it  ceases  to 
sanction,  or  formally  withdraws,  privileges  which  have  been 
granted  to  other  states,  or  to  aliens  resident  within  its  terri- 
tory, or  which  they  have  enjoyed  with  its  tacit  consent,  it  is 
guilty  of  a  violation  of  comity  which  will  gain  for  it  the  ill- 
will  of  nations,  and,  if  such  a  policy  be  persisted  in,  may,  in  the 
end,  result  in  measures  of  retaliation. 

In  respect  to  the  duty  of  commercial  intercourse,  it  has  been 
contended  by  some  writers  that  the  right  to  such  intercourse 
is  a  perfect  right,  and  that  a  refusal  to  enter  into  commercial 
relations  is  a  just  cause  for  war.  Others  claim  that  such  in- 
tercourse is  a  perfect  right  only  when  an  article  of  commerce 
is  produced  by  one  state  which  is  absolutely  necessary  to  thp 
existence  of   another.     Neither    of    these  views  is    fairly  de- 
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ducible  from  the  fundamental  principles  of  international  law. 
In  the  first  place,  while  many  articles  of  trade  are  highly  de- 
sirable, none  have  thus  far  been  shown  to  be  so  absolutely 
necessary  and  indispensable  as  to  justify  a  resort  to  forcible 
methods  to  obtain  them.  Such  a  view  is  not  to  be  inferred 
from  the  theory  of  state  sovereignty  and  independence,  and  a 
refusal  to  enter  into  such  relations  would  certainly  not  justify 
acts  of  hostile  interference.  "  Vattel  lays  down  the  general 
rule  that  every  nation,  in  virtue  of  its  natural  liberty,  has  a 
right  to  trade  with  those  which  shall  be  willing  to  correspond 
with  such  intentions,  and  to  molest  her  in  the  exercise  of  her 
right  is  doing  her  an  injury."  *  "  The  obligation  of  trading  with  a 
foreign  state  is  imperfect  in  itself,  and  gives  them  only  an  imper- 
fect right,  so  that,  in  cases  where  the  commerce  would  be  detri- 
mental, it  is  entirely  void."  ^  "  China  and  Japan  for  a  long 
time  declined  all  commercial  intercourse  with  other  nations, 
and  even  now  permit  only  a  very  restricted  trade,  in  particular 
articles  and  at  particular  places.  The  question  was  at  one 
time  discussed  whether  these  people  could  not  be  compelled 
to  open  their  ports  to  foreigners,  and  engage  in  trade  and  gen- 
eral intercourse  with  the  rest  of  the  world.  But,  as  a  question 
of  international  jurisprudence,  it  scarcely  merits  consideration. 
No  doubt  on  this  point  could  arise  in  the  mind  of  any  person 
except  those  who  contend  that  the  rules  of  international  law 
adopted  by  Christian  nations  are  wholly  inapplicable  to  the 
countries  of  Asia.  But  this  opinion,  although  at  one  time 
supported  by  writers  of  unquestionable  ability,  is  now  almost 
universally  rejected  by  publicists."  ^ 

The  Duty  of  Mutual  Respect— Military  and  Mari- 
time Ceremonial 

Nature  and  Origin  of  the  Practice.     An  important  class 
of  international  usages,  largely  based  upon  the  principle  of  the 

'  Vattel,  liv.  ii.  chap.  ii.  §  24.  M  Halleck,  p.  405  ;  Heffter,  §§  33, 

^l  Halleck,  p.  404;  Vattel,  liv.  ii.  193;   Kliiber,  §§  69-71;    I  Lorimer, 

chap.  ii.  §  25  ;  Woolsey,  §§  25, 63,  64 ;  pp.  230-235. 

I  De  Martens,  §  139.  - 


RIGHTS— COMITY— CEREMONIAL  1 25 

equality  of  sovereign  states,  properly  falls  under  the  head  of 
imperfect  rights,  or  duties,  as  their  observance  is  now  generally 
held  to  rest  upon  the  comity  of  nations.  They  are  not  in 
themselves  matters  of  paramount  importance,  or  even,  in  most 
cases,  of  serious  concern;  but  their  due  observance  facilitates 
the  amicable  intercourse  of  nations,  and  their  neglect  frequent- 
ly leads  to  international  differences,  discussions,  and  enmities, 
which  have  sometimes  terminated  in  long  and  bloody  wars.'     ■ 

A  state,  in  its  capacity  as  a  body  corporate,  has  not  only  a 
right  of  reputation,  but  is  entitled  to  certain  external  and  vis- 
ible tokens  of  respect  in  recognition  of  its  dignity  and  im- 
portance as  a  member  of  the  great  commonwealth  of  nations. 
This  consideration  is  also  extended  to  its  flag,  to  its  sovereign, 
or  chief  executive,  and  to  those  persons  who  represent  the  state 
in  an  official  capacity.^  Within  its  territorial  limits  the  honors 
to  be  paid  to  its  officers  are  determined  largely  by  custom  and 
tradition  ;  to  a  certain  extent,  also,  they  are  recognized  and 
sanctioned  in  its  municipal  laws.  Without  its  territorial  juris- 
diction the  question  is  regulated  by  the  usage  of  nations,  and 
certain  honors  which  have  been  received  and  paid  during  long 
periods  of  time  are,  by  such  long-continued  usage,  recognized 
as  obligatory  at  international  law. 

The  practice  originated  in  the  honors  shown  to  sovereigns 
in  early  times,  when  they  represented,  to  a  greater  degree 
than  is  now  the  case,  the  majesty  and  sovereignty  of  the  states 
which  they  ruled  by  hereditary  right,  and  whose  territory  they 
regarded  as  their  own.  This  early  view  culminated  towards 
the  close  of  the  seventeenth  century,  when  Louis  XIV.  was 
at  the  height  of  his  power,  and  before  the  principle  of  popular 
sovereignty  had  begun  to  make  itself  felt  as  a  political  force 
in  state  affairs.  During  this  period  there  was  no  surer  cause 
for  war  than  a  failure  in  respect  towards  a  great  sovereign  or  his 


'I   Ilalleck,    p.    107;    I   Ortolan,      Foderc,   §§  546-594;  Vattel,  liv.  ii. 
chap.    XV.;    I  Twiss,    §§    193-198;      chap.  iii.  §48. 

Hefftcr,  §  197  ;  Kliibcr,  §§  89-122;  "  Vattel.  liv.  i.  chap.  .\iv.  §§  186- 

Calvo,    §§    296-345;    II    Pradier-      191;    II   Pradicr- Fodcre,  §§  451- 

455;  Wolsey,  §§  18.  82. 
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representative,  and  not  a  few  of  the  many  wars  waged  were 
caused  or  prolonged  by  no  better  reasons  than  this.  During 
the  eighteenth  century  the  practice  began  to  decHne  in  im- 
portance, and  merely  regal  honors  began  to  be  less  strongly 
insisted  upon,  and  the  power  and  dignity  of  the  state  itself, 
rather  than  that  of  its  ruler,  began  to  be  regarded  as  the  real 
object  of  honor  and  respect.  Within  the  present  century  the 
general  tendency  of  treaties  and  usage  has  been  to  diminish 
the  number  and  variety  of  these  ceremonial  observances,  and 
to  simplify  and  regulate  those  which  have  been  retained,  or 
whose  continued  observance  is  deemed  necessary  or  de- 
sirable.' 

Present  Practice.  The  observance  of  these  forms  is  now 
held  to  be  obligatory  in  the  following  cases: 

(i.)  In  the  forms  of  mutual  courtesy.  This  is  shown  chiefly 
in  the  recognition  of  an  existing  form  of  government,  includ- 
ing its  sovereign,  or  executive,  and  other  administrative  offi- 
cials, whose  functions  are  provided  for  by  its  constitution  and 
laws.  In  former  times  none  but  monarchies  were  recognized 
as  having  the  first  rank,  and  an  order  of  precedence  was  estab- 
lished among  them,  based  largely  upon  the  rank  and  titles  of 
their  respective  sovereigns.  Republics  were,  to  some  extent, 
disfavored,  and  in  matters  of  honor  and  precedence  were  rele- 
gated to  a  place  of  secondary  or  minor  importance.  This  is 
no  longer  the  case,  however,  and  all  sovereign  states  are  now 
placed  upon  a  footing  of  perfect  equality  in  all  matters  of  cer- 
emonial.* 

(2.)  In  naval  and  military  ceremonials  observed  on  the  high 
seas,  or  in  the  territorial  waters  of  a  state,  between  ships  or 
fleets,  between  ships  in  port,  and  between  ships  and  forts  or 
fortified  places.^ 

(3.)  In  similar  observances,  on  land,  between  armies,  forts, 


'  Halleck,  pp.   107-113;   I   Orto-  Phillimore,  §  147;  Hall,  §  13,  pp.  16, 
Ian,  liv.  ii.  chap.  xv.  p.   335  ;  Klii-  62;  I  De  Martens,  §§  126-138. 
ber,§§  1 15-1 17  ;  1  Twiss,§§  193-195  ;  M  Ortolan,  pp.  316-332  ;    I  Hal- 
Lawrence,  Int.  Law,  §§  137-140.  leek,  pp.  107-123;  Snow,  pp.  70.  71; 

*  I  Halleck,  chap.  v.  §§   1-14;    I  \\  Pradier-Fodere,  §§  549-594. 
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military  and  naval  officers,  and  in  certain  military  honors 
shown  sovereigns,  or  to  the  higher  grades  of  civil  officers  in 
the  several  departments  of  government  of  the  state.' 

(4.)  In  the  formality  and  ceremonial  observed  in  diplomatic 
intercourse  and  interstate  correspondence,' 

A  state,  as  an  incident  of  its  sovereignty,  may  regulate  the 
honors  to  be  paid,  within  its  jurisdiction,  to  its  own  flag  and 
officials,  and  to  those  of  foreign  states.  It  may  also  prescribe 
the  conduct  of  its  representatives  abroad,  subject  to  the  limi- 
tation that  its  instructions  cannot  be  carried  into  effect  if  they 
are  opposed  to,  or  inconsistent  with,  the  usages  or  policy  of 
the  state  within  whose  jurisdiction  it  is  attempted  to  exercise 
them.  In  accordance  with  this  principle  every  state  prescribes, 
in  its  laws  or  regulations,  the  forms  of  respect  to  be  shown  to 
its  flag,  or  to  the  person  in  whom  its  sovereignty  is  vested,  and 
no  greater  honors  may  be  shown  to  a  foreign  ruler  than  are 
thus  prescribed  to  be  paid  to  its  own  sovereign  or  chief  ex- 
ecutive." 

At  the  present  time  all  states  are  regarded  as  being  equal  in 
right  and  dignity,  and  the  honors  now  observed  are  regarded 
as  due : 

(i.)  To  the  state  itself,  in  its  sovereign  capacity.  These  con- 
sist in  certain  honors  paid  to  its  flag,  to  its  sovereign  or  chief 
executive,  as  the  representative  of  its  sovereignty,  to  its  ships- 
of-war  in  foreign  ports  or  on  the  high  seas,  and  to  organized 
detachments  of  its  land-forces  when  in  foreign  territory. 

(2.)  To  those  persons  who  represent  it  abroad  in  an  official 
capacity.  Under  this  head  fall  certain  honors  and  marks  of 
respect  shown  to  its  ambassadors  and  consuls  in  their  different 
grades,  and  to  persons  in  its  civil  or  military  service  whose 
duties  are  performed  in  foreign  territory,  or  who  appear  in 
such  territory  in  an  official  character.* 

'  I  Halleck,  pp.  107-133.  335;  I  Halleck,  p.  107;  I  Twiss,  § 

'  Ibid.  p.  106;  II  Dc  Martens,  §§      193. 
206-213;  II  Pradicr-Fodcrc,  §§  547,         •'I    Ortolan,  liv.    ii.  chap.  xv.  p. 
548.  335;  Kliiber,  §  120;  I  Halleck,  pp. 

'I   Ortolan,  liv.  ii.   chap.  xv.  p.      107-114;  I  Dc  Martens,  §§  125-138; 

Heffter,  §§  194-218. 


128  THE    ELEMENTS   OF   INTERNATIONAL   LAW 

Maritime  Ceremonial.  The  subject  of  maritime  cere- 
monial is  regulated  by  usage,  and,  to  a  perceptibly  increasing 
extent,  at  the  present  time,  by  treaty  and  agreement  of  the 
maritime  powers.  Ships-of-war  visiting  foreign  ports  have  a 
peculiarly  representative  character.  They  are  required  to  pay 
certain  honors  to  the  territorial  sovereign  and  his  representa- 
tives, and  may  expect,  in  return,  that  equal  respect  and  similar 
honors  shall  be  shown  to  the  flag  under  which  they  sail,  and  to 
the  state  whose  commission  they  bear. 

The  forms  of  maritime  ceremonial  consist  in  the  firing  of 
salutes,  in  the  exchange  of  visits  and  other  courtesies,  and  in 
manning  the  yards,  dressing  the  ship,  and  hoisting  the  flag  of 
the  state  or  person  saluted.  It  was  formerly  customary,  in 
firing  salutes  in  port,  to  furl  the  sails;  and  a  similar  practice 
prevailed  of  hoisting  a  particular  sail  in  saluting  or  returning 
the  salutes  of  war-ships  or  fleets  at  sea.  The  national  flag  of 
a  public  armed  vessel,  however,  should  never  be  lowered  as  a 
token  of  respect  to  any  foreign  state  or  individual.  As  an  ex- 
pression of  grief  it  may  be  lowered  to  half-mast ;  it  may  be 
dipped  in  returning  a  similar  salute  rendered  by  a  foreign  ves- 
sel, but  in  every  other  case  it  should  be  carried  in  its  proper 
situation  at  the  mast-head  during  those  hours  of  the  day  in 
which  its  display  is  required  by  regulations.' 

Ceremonial  on  the  High  Seas.  When  two  fleets  or  ships- 
of-war  meet  upon  the  high  seas,  one  of  which  carries  a  com- 
modore or  flag-officer,  courtesy  requires  that  the  command- 
ing of^cer  junior  in  rank  shall  salute  first.  The  same  rule  holds 
with  respect  to  the  flag-ships  of  squadrons ;  but  a  single  ship, 
no  matter  what  its  rank,  meeting  a  squadron,  salutes  first.' 

'  I  Ortolan,  liv.   ii.  chap.  xv.  pp.  the  same  manner  as  when  meeting 

335,336;  I  Halleck,  p.  1 14;  Queen's  similar  ships  of  the  United  States, 

Regulations    (6th     August,    1861),  as  provided  for  in  Articles  87  and 

chap.  iii.  §  7;  Hefifter,  §  197.  88,  except  that  the  salute  will  be 

^  I  Halleck,  p.  114.    When  a  ship  returned  gun  for  gun.     In  port,  if 

of  the  navy  falls  in  at  sea  with  a  several  fiag-ofiicers  are  to   be    sa- 

friendly  foreign  ship-of-war  flying  luted,  the  salutes  shall  be  fired  in 

the  flag  or  pennant  of  a  flag-officer  the  order  of  their  rank  ;  if  of  the 

or  commodore,  she  shall  exchange  same  grade,  priority  shall  be  given, 

salutes  with  such  ship-of-war  in  first,  to  the  nationality  of  the  port, 
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These  salutes  are  returned  gun  for  gun.  Vessels  carrying 
sovereigns,  members  of  royal  families,  rulers  of  states,  and 
ambassadors  are  to  be  saluted  first.  The  question  of  returning 
salutes  of  this  class  is  now  regulated  by  an  international  agree- 
ment which  will  presently  be  explained.' 

Merchant  vessels  of  the  same  or  different  nations,  meeting 
or  passing  upon  the  high  seas,  usually  hoist  their  national 
colors,  but  otherwise  do  not,  as  a  general  rule,  salute  each 
other.  It  is  customary,  however,  for  them  to  ascertain,  by  hail- 
ing or  the  use  of  signals,  the  name,  origin,  destination,  and 
cargo  of  passing  vessels.  This  information  is  noted  in  the 
ship's  log,  and,  as  a  matter  of  commercial  news,  is  sometimes 
reported  to  the  port  of  origin  of  the  vessel  hailed. 

Ceremonial  in  Foreign  Ports;  Salutes.  When  a  public 
armed  vessel  enters  a  port  of  a  foreign  nation,  where  there  is 
a  fort  or  battery  or  where  a  ship-of-war  of  that  nation  is  lying, 
she  is  required  to  salute  the  flag  of  the  state  within  whose 
territorial  jurisdiction  she  has  come.  This  salute  consists,  usu- 
ally, of  twenty-one  guns,  and  will  not  be  dispensed  with  unless 
the  commanding  officer  of  the  arriving  vessel  is  satisfied  that 
the  salute  will  not  be  returned.  In  case  two  or  more  ships 
enter  in  company,  only  the  one  commanded  by  the  senior  offi- 
cer is  expected  to  salute.  This  is  the  first  salute  fired  after 
entering  the  port,  and  the  ensign  of  the  nation  saluted  is  re- 
quired to  be  displayed  from  the  main  while  it  is  being  fired;' 
it  is  a  compliment  to  the  flag,  and  is  therefore  regarded  as 
international  rather  than  personal. 

International  Agreement  as  to  Salutes.  A  proposition 
orifjinatinsj  with  the  British  Government  has  received  such 
general  approval  and  sanction  from  other  maritime  powers  as 
to  entitle  it  to  acceptance  as  an  international  usage.     In  ac- 

and,  second,  to  the  length  of  ser-  visits  have  been  made.— Par.    114 

vice  of  the  flag-officers  in  their  re-  U.  S.  Navy  Regulations  of  1896. 
speclive  commands.     As  between  '  I  Haileck,  p.  114. 

flag-officers  of  the  same  grade,  the         'See   paragraph    113  U.  S.  Navy 

last    comer   will    be   saluted    first.  Regulations    of    1896;    see  also   I 

These  salutes  shall  be  fired  as  soon  Ortolan,  liv.  ii.  chap.  xv.  pp.  336- 

as  possible  after  the  usual  boarding  338;  1  Ilailccl<,p.  116. 
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cordance  with  its  terms  the  following  classification  is  made  of 
salutes:' 

I.  Salutes  to  be  returned  gun  for  gun: 

1.  To  the  national  flag  upon  arrival  in  a  foreign  port. 

11.  To  foreign  flag-ofificers  and  commodores  when  met  at 
sea  or  in  port.' 

2.  Salutes  not  to  be  returned: 

I.  To  a  president  of  a  republic,  royal  personages,  or  mem- 
bers of  royal  families,  whether  on  arrival  at  or  departure  from 
a  port,  or  upon  visiting  ships-of-war. 

II.  To  diplomatic,  naval,  military,  or  consular  authorities,  or 
to  governors,  or  officers  administering  a  government,  whether 
on  arrival  at  or  departure  from  a  port,  or  when  visiting  ships- 
of-war. 

III.  To  foreigners  of  high  distinction  on  visiting  ships-of-war. 

IV.  Upon  occasions  of  national  festivities  or  anniversaries. 
Visits  of  Ceremony.     The  following  rules,  in  which  the 

maritime  powers  generally  have  concurred,  are  observed  by 
all  naval  officers  in  the  interchange  of  visits  with  naval  and 
military  authorities  on  shore  and  with  the  officers  of  friendly 
foreign  ships-of-war  in  all  ports  of  the  civilized  world  : 

1.  The  senior  officer  in  port,  whatever  may  be  his  rank,  will, 
upon  the  arrival  of  a  foreign  ship-of-war,  send  an  officer  on 
board  the  arriving  vessel  to  offer  the  customary  courtesies.  In 
case  two  or  more  ships  of  the  same  nation  arrive  in  company, 
the  visit  is  made  to  the  senior  ship  only;  this  is  called  the 
"  boarding  visit." 

2.  When  such  a  visit  is  made  to  a  public  armed  vessel,  an 
officer  shall  be  sent  to  return  it  at  once. 

'Adopted  by  the  United  States  ality  of  the  port,  and,  second,  to  the 
August  18,  1875;  see  U.  S.  Foreign  length  of  service  of  the  several  flag- 
Relations,  1875,  part  ii.  pp.  656,  657  ;  officers  in  their  respective  corn- 
see  also  paragraphs  133  and  164  mands.  As  between  flag-officers 
U.  S.  Navy  Regulations  of  1896.  of  the  same  grade,  the  last  comer 

'In    port,  if  several  flag-officers  salutes  first.  These  salutes  are  fired 

are  to  be  saluted,  the  salutes  are  as  soon  as  possible  after  the  cus- 

fired  in  the  order  of  their  rank  ;  if  tomary  boarding  visits  have  been 

of  the   same  grade,  priority  in   sa-  made. —  See  paragraph   114  U.    S. 

luting  is  given  :  first,  to  the  nation-  Navy  Regulations  of  1896. 
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3.  Within  twenty-four  hours  after  his  arrival,  the  flag-officer 
or  other  officer  in  chief  command  of  the  arriving  ship  or  ships 
will  visit  the  flag  or  other  officer  in  chief  command  of  the  for- 
eign ship  or  ships  in  port,  if  the  latter  be  his  equal  or  superior 
in  grade.  Such  a  visit  made  to  a  public  armed  vessel  is  re- 
quired to  be  returned  within  twenty-four  hours. 

4.  In  the  cases  of  officers  of  different  grades,  the  junior  is 
expected  to  pay  the  first  visit,  the  same  limits  of  time  being 
observed  as  to  the  visit  and  its  return.  Where  it  is  impossible 
to  determine  the  relative  or  assimilated  rank,  as  between  the 
authorities  on  land  and  the  officers  afloat,  the  first  visit  is  usu- 
ally paid  by  the  officials  on  shore.' 

5.  Flag-officers  return  visits  of  officers  of  the  grade  of  cap- 
tain and  those  of  superior  grades.  It  is  customary  for  chiefs 
of  staff  to  return  the  calls  of  commanders  or  other  junior  com- 
manding officers. 

6.  Captains  and  commanding  officers  of  junior  grades  will 
return  all  visits  made  to  them  by  commanding  officers,  what- 
ever their  grade. 

7.  In  the  case  of  two  or  more  ships  arriving  in  port,  or  lying 
in  port  when  another  ship  arrives,  after  the  interchange  of 
visits  between  the  senior  officers  shall  have  taken  place,  the 
captains  or  other  officers  in  command  of  the  arriving  ships-of- 
war  call  upon  the  officers  in  command  of  the  ships-of-war  in 
port,  by  whom  the  visits  are  returned.^ 

'  U.  S.  Navy  Regulations  (1896),  tain,  are  usual  or  desirable,  and  will 

par.  164;  I  Ortolan,  liv.  ii.  chap.  XV.  probably  be  returned.    The  officers 

p.  344;  I   Halieck,  chap.  V.  §  23 ;  I  to   make   the  visits  shall   be    des- 

Twiss,§i94;  Hetlter,  §  197.  ignated    by    the    captain." — Par. 

*  See  pars.    164   and    165  of  the  165  U.  S.  Navy  Regulations,  1896. 

United    States    Navy    Regulations  "  Visits  of  ceremony  between  offi- 

of  1896,  which  contain  the  follow-  cers  of  ships  of  the  navy  and  those 

ing  provisions:  "  Wardroom  olFicers  of  foreign  naval  and  military  sta- 

of  a  ship  (A  the  navy  arriving  in  tions  and  between  officers  of  naval 

port,  shall,  after  the  interchange  of  stations  and  those  of  foreign  ships- 

thc  usual  visits  by  their  own  and  of-war,  shall  be  governed    by  the 

othcrcaplains, call  upf>n  command-  rules    laid   down   in   Arts.  164  and 

ing  and  wardroom  officers  of  other  165,  so  far  as  officers  of  the  United 

ships-of-war  in    port,  when   such  States  Navy  are  concerned." — Par, 

visits,  in  the  opinion  of  their  cap-  166,  Ibid, 
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Ceremonial  on  Land.  A  similar  ceremonial  is  observed  on 
land,  between  officers  in  chief  command  of  armies,  forts,  and 
military  posts,  and  military  or  naval  officers  representing  dif- 
ferent states,  who  come  into  official  or  personal  contact  with 
them  in  the  performance  of  their  official  duties.  Suitable 
military  and  naval  honors  are  paid  to  foreign  sovereigns  and 
ambassadors,  and  to  the  higher  grades  of  officials  of  the  diplo- 
matic or  military  service  of  a  foreign  state.' 


'  Upon  arrival  in  a  foreign  port 
where  there  are  diplomatic  or  con- 
sular officers  of  the  United  States, 
the  following  rules  in  regard  to 
visits  of  ceremony  shall  be  observed 
by  officers  of  the  navy:  i.  A  flag- 
officer  or  commodore  shall  pay  the 
first  visit  to  a  diplomatic  officer  of 
or  above  the  rank  of  charge  d'af- 
faires. He  will  receive  the  first  visit 
from  consular  officers.  2.  A  com- 
manding officer  shall  pay  the  first 
visit  to  a  diplomatic  officer  of  or 
above  the  rank  of  charge  d'aflfaires, 
and  to  a  consul-general.  He  will 
receive  the  first  visit  from  other 
consular  officers.  3.  Diplomatic 
and  consular  officers  in  charge  of 
legations  or  consulates  shall  be 
notified  of  the  arrival  of  the  ship 
in  port.  4.  The  senior  officer  pres- 
ent, when  notified,  shall,  if  neces- 
sary, arrange  to  furnish  a  suitable 
boat  to  enable  a  diplomatic  or  con- 
sular officer  to  pay  official  visits 
afloat.  A  commanding  officer  shall, 
when  notifying  these  officers  of  his 
arrival,  offer  them  a  passage  to  the 
ship  at  such  time  as  they  may  se- 
lect.— Par.  169  U.  S.  Navy  Regu- 
lations of  1896.  Flag  and  com- 
manding officers  of  the  navy  shall, 
in  foreign  ports,  pay  such  visits  to 
foreign  civil,  military,  naval,  diplo- 
matic, consular,  and  other  officials 
as  custom  and  courtesy  may  de- 
mand.—  Par.  170,  Ibid.  Flag-offi- 
cers and  commodores  may  expect 
a  return  visit  in  person  from  for- 
eign governors  and  other  high  civil, 


military,  and  diplomatic  officials. 
Other  commandmg  officers  may 
expect  such  return  visits  to  be 
made  by  an  aid-de-camp  or  other 
suitable  officer  designated  for  that 
purpose. — Par.  171,  Ibid.  The  U.  S. 
Army  Regulations  of  1895  con- 
tain the  following  requirements  in 
respect  to  visits  of  ceremony  :  The 
interchange  of  official  compliments 
and  visits  between  foreign  military 
and  naval  officers  and  the  authori- 
ties of  a  military  post  is  interna- 
tional in  character  and  opens  the 
way  to  official  and  social  courtesies 
among  the  officers.  In  cases  of 
vessels  of  war,  foreign  or  otherwise, 
recently  arrived,  it  is  the  duty  of 
the  post  commander  to  send  a  suit- 
able officer  to  offer  civilities  and 
assistance.  It  is  expected  that  this 
civility  will  be  returned,  and  that 
within  twenty- four  hours  there- 
after, weather  permitting,  the  offi- 
cer in  chief  command  of  the  ship 
or  ships  will  visit  the  officer  in  com- 
mand of  the  post  or  station,  should 
the  latter  be  his  equal  or  superior 
in  grade.  This  visit  will  be  re- 
turned within  twenty -four  hours. 
Should  the  naval  officer  in  com- 
mand be  superior  in  grade  to  the 
officer  commanding  the  post  or 
station  the  first  visit  will  be  paid 
by  the  latter. — Par.  421  Army  Reg- 
ulations, 1895.  When  a  military 
commander  officially  visits  a  vessel 
of  war,  he  will  give  notice  in  ad- 
vance of  his  intention  to  do  so. 
He  is  received  at  the  gangway  by 
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Observance  of  National  Anniversaries. — Vessels  of  war  in 
foreign  ports  celebrate  their  own  fetes  according  to  the  regula- 
tion of  their  own  government.  Courtesy  also  requires  them  to 
take  part  in  the  national  fetes  of  the  place,  by  joining  in  public 
demonstrations  of  joy  or  grief.  The  same  mark  of  respect  is 
shown  to  vessels  of  a  third  power  which  celebrate  y/Z^'j  in  for- 
eign ports.  But  if  such  celebrations  are  of  a  character  to  offend 
or  wound  the  feelings  of  their  own  countrymen,  or  the  nation 
in  whose  waters  they  are  anchored — as  public  rejoicing  for  a 
victory  gained — ships-of-war  will  remain  as  silent  spectators, 
or  leave  the  ports,  according  to  the  circumstances  of  the  case. 
In  public  ceremonies  upon  land  the  commandants  of  vessels  or 
fleets  usually  land  with  the  officers  of  their  staff,  and  receive  a 
place  of  honor  according  to  the  hierarchy  of  rank,  precedence 
being  determined  by  grade,  and,  if  equal,  by  date  of  arrival.  In 
case  of  disputes  as  to  rank,  it  is  proper  for  the  contestants  to 
withdraw,  and  become  mere  spectators  of  the  ceremonies.* 


the  commander  of  the  vessel  and 
is  accompanied  there  by  the  same 
officer  when  leaving.  The  officer 
who  is  sent  with  the  customary 
offer  of  civilities  is  met  at  the  gang- 
way of  a  vessel  of  war  by  the  officer 
of  the  deck,  and  is  presented  by  the 
latter  to  the  commander  of  the 
vessel. —  Par.  422,  Ibid.  A  vessel  of 
war  is  approached  and  boarded,  by 
commissioned  officers,  by  the  star- 
board sifie  and  gangway.  In  enter- 
ing a  boat,  the  junior  goes  first  and 
other  officers  follow  in  order  of 
rank  ;  in  leaving  a  boat,  the  senior 
goes  first.  The  latter  acknowl- 
edges the  salutes  which  are  given 
at  the  gangway  of  a  naval  vessel. — 
Par.  423,  Ibid.  Naval  vessels  fire 
personal  salutes  to  officers  entitled 
to  them  when  the  boats  containing 
them  have  cleared  the  ship.  It  is 
an  acknowledgment  of  the  salute 
by  the  officer  saluted  for  his  boat 
to  lie  on  her  oars  from  the  first 
until  the  last  gun  and  for  him  to 
uncover  ;  at  the  conclusion,  to  give 


way.  Personal  salutes  are  not  re- 
turned by  military  posts. — Par.  424, 
Ibid. 

'I  Halleck,  p.  116.  In  case  of 
vessels  of  war  of  foreign  powers  at 
peace  with  the  United  States  lying 
in  our  ports  or  harbors  and  cele- 
brating their  national  festivities, 
the  commander  of  each  fort,  bat- 
tery, or  military  post  may  partici- 
pate in  the  celebration  by  firing 
salutes,  parading  commands,  etc. 
In  such  a  case  the  flag  of  the  United 
States  will  be  hoisted  and  lowered 
simultaneously  with  that  of  the 
ship  on  board  of  which  the  cele- 
bration occurs.  —  Par.  425  U.  S. 
Army  Regulations  of  1895  ;  see,  for 
a  similar  requirement,  paragraphs 
175  and  176  U.  S.  Navy  Regula- 
tions of  1896.  General  Orders  No. 
57  of  the  War  Department,  dated 
March  28,  1899,  and  published  with 
the  concurrence  of  the  Secretary 
of  the  Navy,  contains  the  following 
requirements  in  respect  to  the  in- 
terchange of  visits  between  officers 
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References.  For  a  discussion  of  the  fundamental,  or  perfect,  rights 
of  states,  the  student  is  referred  to  the  following  authorities:  Hall,  "  In- 
ternational Law,"  pp.  45-50;  Creasy,  "  First  Platform  of  International 
Law,"  chap.  viii. ;  G.  F.  De  Martens,  "  Precis  du  Droit  des  Gens,"  liv.  iii. 
chaps.  1-3;  liv.  iv.  chaps.  1-4;  I  Halleck,  chaps,  iv.-vii. ;  Snow,  p.  21  ; 
Vattel,  prel.  chapter  and  chap.  iii.  §§  31-48;  Woolsey,  §§  36-52.  For 
the  rules  and  forms  of  international  ceremonial,  diplomatic,  naval,  and 
military,  see  I  Halleck,  chap.  v.  §§  15-29;  I  Ortolan,  "  Diplomatie  de  la 
Mer,"  chap.  XV. ;  I  G.  F.  De  Martens,  liv.  iv.  §§  126-138,  158-163;  II  Ibid. 
§§  175-184;  Heffter,  liv.  iii.  chaps,  i.  and  ii. ;  Vattel,  liv.  ii.  chap.  iii.  and  the 
naval  and  military  regulations  of  various  states.  The  subject  of  "  Imper- 
fect Rights"  is  treated  by  Creasy,  §§  15-23;  I  Phillimore,  pp.  181-183; 
I  Halleck,  chap.  xiii.§§  1-25;  I  G.  F.  De  Martens,  liv.  iv.  §§  1 25-1 51 ;  Vattel, 
book  ii.  chaps,  i.  and  ii.  Under  the  head  of  duties,  or  moral  claims,  this 
subject  is  quite  fully  treated  by  Dr.Woolsey, "  International  Law,"  §§22-25. 

the  naval  commander-in-chief  shall 


of  the  navy  and  the  officers  having 
to  do  with  the  administration  of 
the  islands,  or  groups  of  islands, 
now  occupied  by  the  military  forces 
of  the  United  States:  "The  term 
governor-general  shall  be  taken  to 
mean  an  administrative  officer  un- 
der whom  officials  with  the  title  of 
governor  are  acting.  The  salute 
of  a  governor-general  shall  be  sev- 
enteen guns.  All  naval  officers  in 
command  shall  make  first  visits 
upon  the  governor -general  what- 
ever the  latter's  military  grade. 
Officers  of  the  army  holding  com- 
mands under  a  governor -general, 
or  acting  as  governors  of  provinces, 
departments,  or  cities,  shall  make 
the  first  visit  upon  a  naval  com- 
mander-in-chief, if  the  latter  is  of 
equal  or  superior  grade,  as  shall 
also  civilian  governors  of  provinces, 
departments,  or  cities.  If  not  a 
commancer-in-chief,  the  first  visit 
shall  be  made  by  the  senior  naval 
officer  upon  officers  of  the  army 
holding  command  under  a  govern- 
or-general or  acting  as  governors 
of  provinces,  departments,  or  cities, 
if  the  latter  are  equal  or  superior 
in  grade,  and  upon  civilian  govern- 
ors of  provinces,  departments,  or 
cities.  Should  the  governor-gen- 
eral be  a  civilian,  and  therefore  not 
holding  direct  military  command. 


make  the  first  visit  both  upon  the 
governor  and  the  army  officer  in 
chief  command  of  troops  in  the 
island  or  group  of  islands,  if  the 
latter  is  of  equal  or  superior  grade. 
Visits  should  be  exchanged  under 
the  above  rules  between  a  naval 
commander-in-chief  or  senior  naval 
officer:  (i)  With  the  governor;  (2) 
the  governor  of  a  province,  depart- 
ment, or  city  ;  (3)  the  army  officer 
in  chief  command  at  a  place  where 
there  is  a  civil  governor.  Should 
the  governor-general  or  any  other 
officer  administering  the  govern- 
ment of  an  island  find  that  from 
indisposition  or  pressure  of  impor- 
tant business  he  is  unable  to  pay  or 
return  these  visits  in  person,  he 
will  depute  his  aide-de-camp  or 
some  other  officer  to  do  so.  In  like 
manner,  should  a  naval  command- 
er-in-chief from  indisposition  or 
pressing  occupation  be  precluded 
from  paying  or  returning  these 
visits,  he  will  depute  an  officer  not 
below  the  rank  of  flag-lieutenant  to 
do  so.  In  each  case  the  officer  fail- 
ing to  pay  the  required  visit  in  per- 
son will  report  the  circumstances, 
and  assign  the  reasons  which  led 
to  the  omission,  to  the  department 
under  which  he  is  acting." — G.  O. 
57;  A.  G.  O.  1899. 


CHAPTER   IV 

NATIONAL  CHARACTER:    CITIZENSHIP,    NATURALIZATION, 
EXPATRIATION,    DOMICILE 

Citizens ;  Subjects.  Although  the  parties  to  international 
law  are  sovereign  states,  those  states,  as  we  have  seen,  are  com- 
posed of  individual  units,  or  members,  called,  variously,  citi- 
zens or  subjects.  A  citizen  ox  subject  may  therefore  be  defined 
as  an  individual  member  of  the  body  politic,  owing  it  the  duty 
of  allegiance  and  support,  and  entitled,  in  return,  to  its  pro- 
tection as  to  his  person  and  property.'  The  terms  citizen  and 
subject,  as  used  in  international  law,  have  precisely  the  same 
meaning  ;  they  apply  to  all  the  inhabitants  of  a  state,  of  both 
sexes,  and  of  all  ages  and  conditions,  who  were  born  in  its  al- 
legiance or  have  acquired  the  quality  of  citizenship  by  natu- 


'  The  very  idea  of  a  political  com- 
munity, such  as  a  nation  is,  implies 
an  association  of  persons  for  the 
promotion  of  their  general  welfare. 
Each  one  of  the  persons  associated 
becomes  a  member  of  the  nation 
formed  by  such  association.  He 
owes  it  allegiance  and  is  entitled  to 
its  protection.  Allegiance  and  pro- 
tection are,  in  this  connection,  re- 
ciprocal obligations.  The  one  is  a 
compensation  for  the  other;  alle- 
giance for  protection,  and  protec- 
tion for  allegiance.  For  conven- 
ience it  has  been  found  necessary 
to  give  a  name  to  this  membership. 
The  object  is  to  designate  by  a  title 
tlie  person  and  the  relation  he  bears 
*o  t'le  nation.  For  this  purpose  tlie 
words  '•  subject,"  "  inhal)itant,"  and 
'  citizen"  have  been  used,  and  the 


choice  between  them  is  sometimes 
made  to  depend  upon  the  form  of 
government.  "Citizen"  is  now 
more  commonly  employed,  how- 
ever, and  as  it  has  been  considered 
better  suited  to  the  description  of 
one  living  under  a  republican  gov- 
ernment, it  was  adopted  by  nearly 
all  of  the  states  upon  their  separa- 
tion from  Great  Britain,  and  was 
afterwards  adopted  in  the  Articles 
of  Confederation  and  in  the  Con- 
stitution of  the  United  States. 
When  used  in  this  sense  it  is  un- 
derstood as  conveying  the  idea  of 
membership  of  a  nation  and  noth- 
ing more.  —  Minor  vs.  Happerset, 
2  1  Wallace.  162;  United  States  ?'.?. 
Criiickshank,92  United  States,  542; 
the  Pizarro,  1  Wheaton,  227. 
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ralization.  The  term  "  citizen  "  is  applied  in  states  having  re- 
publican forms  of  government ;  the  term  "  subject "  in  those 
having  monarchical  institutions.  The  civil  and  political  rights 
of  an  individual,  in  the  state  of  which  he  is  a  citizen,  are  de- 
termined by  its  constitution  and  laws ;  without  that  state  his 
rights  are  determined,  as  will  presently  be  seen,  by  the  rules 
of  international  law. 

It  is  proper  to  say,  however,  in  this  connection,  that  it  is 
not  an  essential  condition  of  citizenship  that  an  individual 
subject  or  citizen  should  have  any  share  in  the  government  of 
a  state.  His  position  at  international  law  is  the  same  in  either 
case.  The  right  of  suffrage  is  strictly  municipal  in  character, 
and  is  a  privilege  granted,  or  withheld,  by  a  state  in  accord- 
ance with  its  constitution  and  laws.  In  some  states  it  does 
not  exist,  in  others  it  is  greatly  restricted,  in  none  does  it  ex- 
tend to  all  who  have  the  rights  and  privileges  of  citizenship.' 

Extra-Territorial  Privileges.  In  addition  to  the  rights 
and  privileges  which  they  enjoy  as  citizens  of  the  particular 
state  to  which  their  allegiance  is  due,  these  members  of  the 
body  politic  occupy  a  well-defined  status  which  is  recognized 
by  the  states  into  whose  territory  they  may  come  as  travellers 
or  sojourners.  In  their  capacity  as  citizens  of  sovereign  states 
they  become  entitled,  while  thus  travelling  or  sojourning 
abroad,  to  certain  rights  and  privileges  which  are  determined, 
as  to  their  nature  and  extent,  by  the  rules  of  international  law. 

Citizenship  and  Domicile.  The  law  of  nations,  which  in 
this  regard  is  supplemented  by  the  municipal  law  of  most 
civilized  states,  ascribes  to  each  individual  two  legal  states  or 
conditions:  one  of  these  grows  out  of  his  allegiance  to  the 
state  of  which  he  is  a  citizen  or  subject  ;  it  is  acquired,  as  has 
been  seen,  by  birth  or  naturalization,  and  constitutes  \i\s  polit- 

'  In  the  United  States,  however,  ed  elsewhere  as  citizens  of  the  Unit- 

the  curious  anomaly  is    presented  ed  States,  nor  would  they  become 

of  an  alien  being  able  to  acquire  entitled    to    its     protection    while 

the  right  to  vote,  in    many  states  travelling  abroad. — Lanz  vs.  Ran- 

ofthe    Union,  without  becoming  a  dall,  4  Dil.  425  ;  Cooley,  Const.  Law, 

citizen  of  the  United  States.     But  pp.  79-80;    Morse  on  Citizenship, 

such  persons  would  not  be  regard-  §§  I-28. 


NATIONAL   CHARACTER  1 3/ 

ical Status ;  the  other  is  based  upon  the  well-known  principle 
of  law  that  the  validity  of  an  act  is  determined  by  the  law  of 
the  state,  or  locality,  in  which  it  occurs  or  takes  place  —  that 
is,  by  the  law  of  the  individual's  residence,  or  domicile — and 
this  relation  constitutes  the  civil  ox  legal  status  of  the  individ- 
ual at  international  law.' 

National  Character  and  Domicile,  How  Determined.  It 
may  therefore  be  said  that  the  political,  or  national,  status  of 
an  individual  is  determined  by  his  citizensJiip,  a  quality  which 
is  itself  determined,  as  will  presently  be  explained,  by  his  birth 
or  naturalization;  his  civil,  or  legal,  status,  which  is  quite  in- 
dependent of  his  nationality,  or  allegiance,  depends  upon  his 
domicile,  which  may  be  defined  as  the  place  in  which  he  has 
voluntarily  established  himself  for  purposes  of  residence  or 
business.''  So  long  as  the  individual  remains  in  the  state  of 
his  birth  or  naturalization,  his  citizenship  and  domicile  remain 
the  same ;  the  instant,  however,  that  he  leaves  the  state  of 
his  allegiance  and  passes  into  the  territory  of  a  foreign  state, 
either  as  a  traveller  or  for  residential  or  business  purposes, 
they  become  separate.  His  citizenship,  unless  he  becomes 
naturalized  in  the  new  state,  remains  unaltered,  his  domicile, 
on  the  other  hand,  changes  with  each  change  of  residence  or 

'  Story,  Conflict  of  Laws,  8th  ed.  tie  of  natural  allegiance,  and  which 

pp.  40-57;  II  Kent's  Commentaries,  may  be  called  his  political  status; 

PP-  39~69.  note;    II  Wildman,  Int.  another  by  virtue  of  which  he  has 

Law,  p.  36-117;  IV  Phillimore,  pp,  ascribed  to  him  the  character  of  a 

42-46;  Field,  Int.  Code,  §§  261,  280-  citizen  of  some  particular  country, 

292  ;  Morse  on  Citizenship,  §§  3-24.  and  as  such  is  possessed  of  certain 

*  In  the  leading  case  of  Udnyw.  municipal    rights,  and    subject   to 

Udney  (L.  R.  H.  L.   §  441),    Lord  certain    obligations,   which    latter 

Chancellor    Hatherly   said:    "The  character    is    the   civil    status,    or 

question  of  naturalization  and  al-  condition,  of    the    individual,  and 

legiance   is   distinct  from   that   of  may    be  quite  different    from    his 

domicile"'    (p.   452).      Lord    West-  political   status."  —  United    States 

bury,  in   his  remarks  in  the  same  vs.  Wong   Kim    Ark,    169    United 

case,  said,   "The  law  of  England,  States,  649,  656;  Cockburn  on  Na- 

and  of  almoslali  civilized  countries,  tionality,  7  ;  Dicey  on  the  Conflict 

ascribes  to  each   individual  at  his  of    Laws,   173-177;    the  Charming 

birth    two  distinct   legal  states  or  AVAy,  2  Cranch,  64,  119;   Inglis7/5-. 

coiuiiiions  :  one,  by  virtue  of  which  Sailors  Snug  Harbor,  3  Peters,  99; 

he  becomes  the  subject  of  a  par-  Boyd's  Wheaton,  §  151A;  King  z/j. 

ticular  country,  binding  him  by  the  Foswell,  3  Ch.  D.  520. 
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business  location,  and  the  validity  of  his  acts  and  business 
transactions,  if,  at  any  subsequent  time,  their  legality  be  drawn 
in  question,  is  determined  by  the  law  of  the  state  in  which 
they  took  place. 

Classification  of  Citizens.  Citizens  or  subjects  may  be  ei- 
ther native  born  or  naturalized.  The  first  is  a  natural,  the  sec- 
ond an  artificial,  state  of  allegiance.  A  native-born  citizen  is  one 
born  within  the  territory  of  a  state,  and  subject  to  its  jurisdic- 
tion or  allegiance.  This  condition  of  allegiance  is  called  the 
citizenship  of  birth,  or  nativity.  It  adheres  through  life,  un- 
less terminated  by  expatriation,  or  by  process  of  law,  as  by 
banishment,  or  by  forfeiture  of  civil  rights  in  punishment  for 
a  criminal  offence.  When  the  nationality  of  an  individual  is 
drawn  in  question,  his  citizenship  by  birth  is  generally  pre- 
sumed, and  it  is  incumbent  upon  him  to  prove  any  subsequent 
change  of  allegiance.  If,  however,  he  has  acquired  another 
national  character,  by  undergoing  the  process  of  naturalization 
elsewhere,  with  the  consent  of  his  native  state  as  expressed  in 
its  laws  and  treaties,  he  is  as  fully  a  citizen  of  the  latter  state 
as  if  he  were  there  native  born,  and  is  as  fully  entitled  to  its  pro- 
tection.* 


1  The  term  native-born  citizen  is 
extremely  difficult  of  definition,  for 
the  reason  that  it  is  impossible  to 
deduce  a  uniform  rule  upon  the 
subject  which  is  observed  by  all 
nations.  Most  modern  states,  how- 
ever, follow  one  of  two  rules,  and 
determine  the  nationality  of  a 
child,  I.  By  the  nationality  of  its 
parents ;  2.  By  the  place  of  its  birth. 
Until  the  close  of  the  last  century 
the  former  rule  prevailed  among 
most  civilized  states.  Since  the  be- 
ginning of  the  present  century,  and 
by  reason  of  the  greater  and  more 
frequent  movement  of  individuals 
from  one  state  to  another,  and  es- 
pecially to  newly-settled  countries, 
the  second  rule  has  acquired  gen- 
eral recognition.  England  and  the 
United    States   claim    all  persons 


born  within  their  territory  as  na- 
tive-born citizens,  whatever  may 
have  been  the  nationality  of  their 
parents.  Denmark,  Portugal,  Hol- 
land, and  Italy  follow  substantial- 
ly the  same  rule,  as,  with  some 
exceptions,  do  France,  Belgium, 
Baden,  Greece,  and  Spain.  The 
other  states  of  Europe  regard  a 
child  as  having  the  citizenship  of 
its  parents.  The  definition  stated 
in  the  text  applies  more  generally 
than  any  other.  The  Fourteenth 
Amendment  to  the  Constitution 
of  the  United  States  contains  the 
provision  that  "  all  persons  born  or 
naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United 
States  and  of  the  state  wherein 
they  reside."     In  the  case  of  the 
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A  naturalized  citizen  is  one  who  has  relinquished  his  citizen- 
ship of  nativity,  and  has  acquired  a  new  allegiance  in  a  state 
other  than  that  of  his  birth. 

The  citizenship  of  a  dependent  person  is  that  of  his  principal 
or  superior.  Hence  the  citizenship  of  a  child  is  that  of  his 
father,  if  legitimate,  of  his  mother,  if  illegitimate  ;  of  a  ward 
that  of  his  guardian  ;  of  a  wife  that  of  her  husband.  Children 
born  on  the  high  seas,  or  while  passing  through  foreign  coun- 
tries, have  the  legal  nationality  of  their  parents.  Citizenship 
in  a  state  may  be  renounced  by  an  individual  with  a  view  to 
undergoing  the  process  of  naturalization  elsewhere.  It  may 
also  be  terminated  by  process  of  law,  as  by  sentence  of  death 
or  exile,  which  in  most  states  has  the  effect  of  destroying  civil 
rights.  It  may  be  forfeited  by  emigration,  or  by  long-contin- 
ued absence.  Once  forfeited,  it  may  be  resumed,  with  the  con- 
sent of  the  native  state,  by  a  compliance  with  the  formalities  of 
its  municipal  law. 

Naturalization.  Naturalization  is  that  process  of  municipal 
law  by  which  an  individual  effects  a  change  in  his  national 
character.'    Most  states  that  recognize  the  sanctions  of  interna- 


United  States  vs.  Wong  Kim  Ark 
(169  U.  S.  649),  decided  by  the  Su- 
preme Court  in  March,  1897,  it 
was  held  that  "a  child  born  in  the 
United  States,  of  parents  of  Chi- 
nese descent,  who,  at  the  time  of 
his  birth,  are  sul)jects  of  the  Em- 
peror of  China,  but  have  a  perma- 
nent domicile  and  residence  in  the 
United  States,  and  are  there  carry- 
ing on  business,  and  are  not  em- 
7>loyed  in  any  diplomatic  or  oflicial 
capacity  under  the  Emperor  of 
China,  becomes,  at  the  time  of  his 
birth,  a  citizen  of  the  United 
States,  by  virtue  of  the  first  clause 
of  the  Fourteenth  Amendment  to 
the  Constitution."  Native  citizens 
of  .Mexico,  wliatevcr  may  be  their 
status  from  the  stanrlpoint  of  the 
ethnologist,  arc  eligible  to  Ameri- 
can citizenship,  and   may  be  indi- 


vidually naturalized  by  complying 
with  the  provisions  of  the  natural- 
ization laws.  In  re  Rodrigues,  81 
Fed.  Rep.  337.  A  person  born 
abroad,  on  board  of  an  American 
vessel,  of  parents  who  are  citizens 
of  the  United  States,  and  who  are, 
at  the  time,  in  the  foreign  country, 
not  with  the  design  of  removing 
thither,  but  only  having  touched 
there  in  the  course  of  a  voyage 
which  the  father  has  made,  as  cap- 
tain of  the  vessel,  is  to  be  regarded 
as  a  citizen  of  the  United  States. — 
United  States  Z'J.  Gordon,  5  Blatch- 
ford.  18. 

'  Vattel,  liv.  i.  ch.  19.  §§  212-233; 
Morse  on  Citizenship, §§  29-60;  Os- 
born  vs.  Bank  of  U.  S.  9  Wheaton, 
738 ;  IX  Opin.  Att.-Gen.  (U.  S.),  p. 
359- 
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tional  law  claim  and  exercise  the  right  of  admitting  for- 
eigners to  their  allegiance,  and  of  bestowing  upon  them  the 
privileges  and  responsibilities  of  citizenship.  Nearly  all  of 
them  recognize  the  right,  on  the  part  of  their  subjects,  of 
renouncing  their  native  allegiance  and  of  acquiring  a  new 
citizenship  in  a  foreign  state.  The  process  of  naturaliza- 
tion consists  of  two  essential  parts :  I  St.  A  renunciation  of 
the  old  allegiance.  From  the  nature  of  the  allegiance  it 
is  obvious  that  an  individual  can  maintain  that  relation 
to  but  one  state  at  a  time.  2d.  A  formal  assumption  of 
the  duties  of  citizenship  in  the  new  state.  This  is  usually 
effected  by  an  oath  of  allegiance.  A  period  of  residence  is 
also  required  as  a  condition  precedent  to  naturalization,* 
Collective  Naturalization.  While  the  process  of  natural- 
ization is  usually  applied  to  the  cases  of  individuals,  a  col- 
lective naturalization  of  all  the  inhabitants  is  effected  when 
a  country  or  province  becomes  incorporated  in  another 
country;  as  by  annexation,  conquest,  or  by  cession  in  ac- 
cordance with  treaty  stipulations.^  In  this  manner  the 
people  brought  within  the  jurisdiction  of  the  Union  by  the 
acquisition  of  Louisiana,  Florida,  Texas,  Alaska,  and  por- 
tions of  Mexico  became  citizens  of  the  United  States.  This 
method,  however,  must,  from  the  nature  of  the  case,  be 
always  exceptional.^ 

'  For  naturalization  laws  of  the  ters,  20  Howard,  8;  United  States 

United  States,  see  the  act  of  June  vs.   Repentingy,    5    Wallace,    211; 

20,    1906    (34    Stats,    at    L.    590);  Tobin  zjj.  Walkershaw,  McAU,  186; 

§§2165-2174  Rev.  Stats,  for  those  XIII  Opin.  Att.-Gen.  397;  I  Hal- 

of  England,  see  33  Vict.   ch.   xiv.  leek,    pp.    376-390;    II    Dig.    Int. 

May  12,  1870;  for  France,  see  Code  Law,  §§  187,  188.     All  persons  who 

Civil,  liv.  i.  tit.  i.  ch.   11;  for  the  were  citizens  of  Texas  at  the  date 

naturalization  laws  of  other  states  of  annexation — viz.,  December  29, 

of  continental  Europe,  see  I  Philli-  1845  —  became     citizens     of     the 

more,  pp.  382-386;  I  Halleck,  pp.  United  States  by  virtue  of  the  col- 

351-354;    II  Dig.  Int.  Law,  §  173.  lective  naturalization  effected   by 

^  I  Phillimore,  pp.  382,  383;  Coo-  the  act  of  that  date. — XIII  Opin. 

ley,  Constitutional  Law,  pp.  254,  Att.-Gen.  p.  397;  III  Moore's  Dig. 

255.  Int.  Law,  §§379,  380.    For  statutes 

^  Cooley    Const.    Law,    p.    254;  regulating  the   political   rights    of 

American   Ins.   Co.   vs.   Canter,    i  the  inhabitants  of  Porto  Rico,  see 

Peters,  541;  McKinney  t;5.  Saviego,  §  7  Act  of  April  12,  1900  (31  Stats. 

18  Howard,  235;  Jones  i;s.  McMas-  at  L.  79);    for  similar  enactments 
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The  inhabitants  of  Porto  Rico  and  the  PhiHppine  Islands, 
other  than  those  who  were  subjects  of  Spain  at  the  date 
of  the  treaty  of  peace  of  December  lo,  1898,  and  who 
elected  to  retain  their  allegiance  of  nativity,  obtained  the 
international  status  of  citizens  of  the  United  States  in  the 
operation  of  that  instrument.*  They  did  not  become  citi- 
zens of  the  United  States,  however,  within  the  meaning 
of  the  Constitution,  and,  until  their  status  in  that  regard 
has  been  established  by  Congress,  they  will  continue  to 
occupy  the  anomalous  condition  of  citizens  of  Porto  Rico 
and  the  Philippine  Islands. 

Consequences  of  Naturalization.  The  following  conse- 
quences of  naturalization  are  now  generally  sanctioned  by 
the  usage  of  nations: 

(a.)  The  result  of  the  process  of  naturalization  is  to  effect 
an  entire  change  in  the  national  character  of  an  individual. 
He  is  as  fully  invested  with  the  rights  of  citizenship  in  the 
new  state  as  if  he  were  there  a  native-born  citizen,  and  is 
entitled  to  the  same  extra-territorial  protection.^ 

(6.)  A  state,  by  exercising  its  right  of  naturalization  in 
favor  of  an  individual,  cannot  absolve  him  from  any  legal 
obligations  due  to  his  former  sovereignty  at  the  time  of  his 
emigration ;  and  he  is  liable  to  be  held  to  the  performance 
of  such  obligations  should  he  return,  at  any  time,  to  the 
jurisdiction  of  his  native  state.  To  the  finality  and  com- 
pleteness of  the  process,  therefore,  and  with  a  view  to 
the  establishment  of  a  status  which  shall  be  recognized 
by  both  states — that  in  which  citizenship  is  acquired  by 
naturalization,  as  well  as  that  in  which  it  has  been 
renounced — treaty  stipulations  are  necessary.^ 

(c.)  An  individual,  after  having  been  naturalized  in  a 
state  other  than  that  of  his  nativity,  may  renounce  such 

in  respect   to   the   Philippine    Isl-  »  Treaty    of    Peace    with    Spain 

ands,   sec   §  4  Act  of  July  i,  1902  of   December   10,    1S98    (30  Stats. 

(32     Ibid.    692);    for  act  of   regis-  at   L.) 

tration     annexing    the    Hawaiian  M  Phillimore,  pp.  380,  381;  I  Hal- 
Islands,  .see  Joint  Resolution    Xo.  leck,  pj).,  349,  350;  VVool.sey,  70. 
55.  July  7,    1898   (30  Stats,  at  L.,  M  jiallcck,  p.  356;  II  Dig.  Int. 
750)-  Law,  §  iSi;  Woolsey,   §  70. 
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citizenship,  and  may  renew  his  native  allegiance,  or  may 
form  a  new  tie  of  citizenship  elsewhere.^ 

(d.)  The  municipal  laws  of  every  state  enumerate  and 
define  the  rights  and  privileges  which  may  be  acqmred  by 
its  naturalized  citizens.  In  no  case  do  such  persons  acquire 
all  the  privileges  of  native-born  citizens.  The  most  usual 
restrictions  apply  to  the  holding  of  political  and  military 
office,  the  higher  grades  of  which,  in  most  states,  can  only 
be  filled  by  native-born  citizens.  In  the  United  States, 
whose  policy  of  naturalization  is  extremely  liberal,  the 
offices  of  President  and  Vice-President  can  only  be  held  by 
native-bom  citizens. 

(e.)  A  naturalized  citizen  who  returns  to  his  native  coun- 
try and  takes  up  his  residence  there  with  the  intention  of 
remaining  is  presumed  to  have  renounced  his  acquired  citi- 
zenship. His  adopted  country,  in  such  an  event,  is  justi- 
fied in  declining  to  extend  its  protection  to  a  person  who 
has  ceased  to  perform  the  duties  of  citizenship  and  who 
declines  to  be  bound  by  its  obligations.*^ 

Naturalization  Treaties.  As  a  conflict  of  jurisdiction 
might,  and  probably  would,  arise  were  a  naturalized  citi- 
zen to  return  to  the  state  of  his  nativity  after  having  under- 
gone the  process  of  naturalization  elsewhere,  and  w4th  a 
view  to  confer  upon  naturalized  citizens  such  a  status  of 
citizenship  as  will  be  calculated  to  prevent  such  a  conflict 
from  arising,  the  subjects  of  naturalization  and  expatria- 
tion have,  in  recent  times,  been  made  the  subject  of  fre- 
quent treaty  stipulation.^ 

1  I  Halleck.  pp.  356,  357;  II  Dig.  view  to  return  to  the  country  of 

Int.  Law,  §  176;  I  Ferguson,  §  42.  their  nativity  with  the  intention  of 

^  III  Moore's  Dig.  of  Int.   Law,  estabhshing  a  permanent  domicile 

§§    379-389;     I    Ferguson,    §    42;  there  and  of  enjoying,  during  such 

Foreign    Relations   of    the  United  residence,   the  privileges  and  im- 

States,  1884,  pp.  450,  451.  munities  of  American  citizenship. 

'  This  matter  becomes  important  Tliis  practice  has  been  prevented, 

from  the  point  of  view  of  the  duty  to  some  extent,  by  the  insertion  of 

of  a  state  to  protect  its  subjects  a  clause  in  naturalization  treaties 

abroad,  when,  as  in  the  case  of  the  to  the  effect  that  such  a  return  to 

United     States,     foreigners     have  the  state  of  nativity,  accompanied 

come  within  its  territory  and  be-  by  a  continuous  residence  there  for 

come    naturalized,    often    with    a  a  period  of  two  years,  shall  operate 
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Naturalization    Treaties    of   the    United    States.     The 

United  States  has  thus  far  negotiated  fourteen  naturahza- 
4;ion  treaties,  the  first  of  them  with  the  North  German  ^^ 
Confederation,  in  1868/  All  of  them,  except  that  with 
Great  Britain,  stipulate  for  a  five  years'  period  of  residence 
as  a  condition  essential  to  naturalization.^  Others  provide 
that  a  naturalized  citizen  returning  to  his  native  country 
shall  be  triable  for  all  offences  committed  prior  to  his  emi- 
gration. Nine  of  them  provide  that  an  individual  return- 
ing to  his  native  country  shall,  after  a  residence  of  two 
years,  be  presumed  to  have  renounced  his  acquired  citi- 
zenship. The  naturalization  treaties  of  the  United  States 
have  thus  far  successfully  endured  the  test  of  practical 
application.  They  have  been  administered  in  a  liberal 
spirit,  and  but  few  cases  have  arisen  under  them  for  which 
they  have  not  afforded  an  adequate  remedy.^ 

Expatriation.  The  term  expatriation  is  applied  to  the  proc- 
ess by  which  the  allegiance  of  an  individual  to  a  particular 
state  is  terminated .  It  may  be  voluntary,  the  act  originating 


to  forfeit  citizenship.  In  the  case 
of  the  states  situated,  or  having 
possessions,  in  the  West  Indies, 
however,  it  is  a  practice  of  native- 
born  citizens  to  visit  the  United 
States  and  undergo  the  naturahza- 
tion  process  with  a  view  to  obtain 
protection  as  American  citizens 
after  their  return  to  the  state  of 
their  nativity  with  an  intention  of 
estabhshing  a  permanent  residence 
there.  In  such  cases  the  practice 
of  the  United  States  Government 
is  that,  where  a  citizen  removes 
with  his  family  and  property  and 
settles  permanently  in  a  foreign 
country,  neither  expressing  nor 
inanifesting  by  his  acts  any  inten- 
tion of  returning  permanently  to 
the  United  States,  and  subsequent- 
ly demands  the  protection  of  the 
government  of  the  United  States 
<igainst  the  laws  of  the  country  in 
which  he  has  taken  up  a  residence, 
il  will  become  the  subject  of  in- 
'(uiry  whether  he  has  voluntarily 


abandoned  his  right  to  such  pro- 
tection.— II  Dig.  Int.  Law,  §  171; 
VIII  Opin.  Att.-Gen.,  p.  139;  XI 
Ibid.  p.  63;  Frelinghuysen  to  De 
Pierre,  II   Dig.  Int.  Law,  §  271,  p. 

314- 

'  Austria,  September  20,  1870, 
Treaties  and  Conventions  of  the 
United  States,  1904,  p.  48;  Baden, 
July  19,  1868,  Ibid.  p.  54;  Bavaria, 
May  26,  1888,  Ibid.  p.  61;  Belgium, 
November  16,  1S68,  Ibid.  p.  68; 
Denmark,  July  20,  1872,  Ibid.  p. 
238;  Ecuador,  May  6,  1872,  Ibid, 
p.  247;  Great  Britain,  May  13, 
1870,  and  February  23,  187 1, 
Ibid.  pp.  336,  342;  Hesse,  August  i, 
1868,  Ibid.  p.  437;  Mexico,  Ibid.  p. 
532;  North  German  Union,  Febru- 
ary 22,  1868,  Ibid.  p.  592;  Sweden 
and  Norway,  May  26,  1869,  Ibid, 
p.  761 ;  Wiirtemberg,  July  17,  1868, 
Ibid.  p.  808. 

2  Great  Britain  and  Denmark. 

Mil  Moore's  Dig.  Int.  Law,  §§ 
390  -400. 


144  THE    ELEMENTS   OF   INTERNATIONAL   LAW 

with  the  individual  ;  or  it  may  result  from  the  operation  of 
law  ;  in  the  latter  case  it  is  called  exile,  or  banishment.  The 
act  of  voluntary  expatriation  is,  in  strictness,  an  essential  in- 
cident of  the  naturalization  process;  for  an  individual  rarely 
puts  off  his  citizenship  unless  with  the  intention  of  changing 
his  national  character,  and  this  change  can  only  be  effected  by 
undergoing  the  process  of  naturalization. 

The  doctrine  of  indelible  allegiance  is  now  either  tacitly  or 
expressly  abandoned  by  nearly  all  states  that  are  parties  to  in- 
ternational law,  and  there  is  very  general  agreement  among 
them  as  to  the  following  fundamental  principles  :' 

{a)  From  birth,  to  the  date  of  emigration,  the  jurisdiction  of 
the  country  of  nativity  is  complete.  The  state  of  nativity  may 
therefore  determine  the  conditions  to  be  fulfilled  by  its  subjects 
before  emigration,  as  an  incident  of  its  municipal  jurisdiction. 

{b.)  The  act  of  emigration  cancels  no  obligation  incurred 
prior  to  its  date. 

{c.)  A  citizen,  or  subject  of  a  state,  by  undergoing  the  proc- 
ess of  naturalization  in  a  foreign  state,  is  not  released  from 
any  obligation  to  the  state  of  his  nativity  incurred  previous  to 
his  emigration." 

{d)  The  acceptance  by  an  individual  of  political  or  military 
office  in  the  service  of  a  foreign  state,  without  the  consent  of 

'The  doctrine  of  indelible  allegi-  be  considered  an  act  highly  crim- 

ance  was  one  of  the  settled  prin-  inal  on  their  part." — Lord   Gren- 

ciples  of  the  English  common  law,  ville  to  Mr.  King,  March  22,  1797, 

and  was  maintained  in  the  United  II    American    State    Papers  (For. 

States  by  high  authorities  during  Rel.),  p.   149;    II   Dig.  Int.  Law,  § 

the  earlier  period  of  our  Federal  171. 

history.  Its  assertion  by  Great  ^  Seecase  of  Largomarsini,  p.  150. 
Britain,  as  a  basis  for  the  claim  to  Whether  a  right  of  expatriation  ex- 
impress  native  Britons  in  foreign  ists  under  our  Constitution  and 
ships  is  set  forth  in  the  follow-  laws  considered.  If  it  does,  not 
ing  statement :  "  No  British  subject  only  a  renunciation  of  citizenship 
can,  by  such  a  form  of  renunciation  of  the  United  States,  but  actual  re- 
as  that  which  is  prescribed  in  the  moval,  for  some  lawful  purpose, 
American  law  of  naturalization,  and  the  acquisition  of  a  domicile 
divest  himself  of  his  allegiance  to  elsewhere,  are  necessary  to  eflect 
his  sovereign.  Such  a  declaration  it.  —  Talbot  vs.  Jansen,  3  Dallas, 
of  renunciation  made  by  any  of  the  133;  Jennes  vs.  Landes,  84  Fed. 
king's  subjects  would,  instead  of  Rep.  73. 
operating  as  a  protection  to  them. 
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his  own  government,  is,  in  general,  equivalent  to  expatriation. 
Whether  this  shall  be  permanent  or  not  will  depend  on  the 
municipal  law  of  the  individual's  state.' 

While  the  restrictions  which  are  placed  upon  emigration  by 
the  municipal  laws  of  different  states  vary  considerably,  it  is 
still  possible  to  assign  each  of  them  to  one  of  two  groups.  In 
most  of  the  Continental  states  of  Europe  where  a  system  of 
military  conscription  prevails,  the  act  of  emigration,  without 
permission,  involves  a  forfeiture  of  civil  rights.  "  Each  coun- 
try hampers  expatriation  with  such  restrictions  as  it  thinks  fit, 
and  this  must  probably  continue  to  be  the  case  so  long  as  the 
present  conscription  laws  are  retained."  '  In  England  and  the 
United  States  a  more  liberal  policy  prevails.  In  England  the 
subject  of  expatriation  is  regulated  by  the  Naturalization  Act 
of  1870,  which  concedes  the  right  of  voluntary  expatriation, 
and  regards  British  subjects  as  expatriate  so  soon  as  they  have 
completed  the  process  of  naturalization  in  a  foreign  state.  In 
the  United  States  a  difference  of  view  existed,  for  a  long  time, 
among  the  different  departments  of  the  Federal  government. 
The  view  of  the  judiciary  has  been  that  citizenship  was  a  com- 
pact between  a  state  and  each  of  its  subjects,  and  that  this 
compact  could  not  be  dissolved  by  the  latter  without  the  con- 
sent of  the  former,  as  expressed  in  its  municipal  laws.  This 
view  is  in  substance  that  maintained  by  the  English  courts  on 
the  same  subject.  The  view  of  the  political  departments  of 
the  government  has  always  been  that  the  right  of  expatriation 
was  an  individual  right,  existing  at  all  times,  and  capable  of 
being  exercised  at  will.     This  view  they  have  constantly  en- 

'II  Dig.  Int.  Law,  §  176;  III  of  the  rights  of  a  citizen.  He  be- 
Ibid.  §  392  ;  the  Santisstma  Trz'm'-  comes,  tpso  facto,  an  alien  ;  his 
dad.  I  Brockenbrough,  478 ;  Ibid,  lands  are  escheatable,  and  the 
7  Wheaton,  283.  rights  appertaining  to  citizenship, 

^  Opinion  of  Mr.  Abbot  to  Eng-  once  lost,  cannot  be  recovered  by 

lish     Naturalization     Commission,  residence,  but  he  must  go  through 

United    States  Foreign    Relations,  the  formula  prescribed  by  law  for 

1873,  p.  1248.     If  a  native  American  the  naturalization  of  an  alien  born, 

can  ex[>atriate  himself,  he  divests  — The     Santissima     Trinidad,    i 

himself,  by  the  very  act  of  expatria-  Brockenbrough,  478. 
lion,  as  well  of  the  obligations  as 
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deavored  to  incorporate  into  the  conventional  law  of  the 
United  States.'  In  1868  an  Act  of  Congress  was  passed  declar- 
ing that  "  the  right  of  expatriation  is  a  natural  and  inherent 
right  of  all  people,  indispensable  to  the  enjoyment  of  the  rights 
of  life,  liberty,  and  the  pursuit  of  happiness."  *     This  act,  which 


'  Although  the  right  of  expatria- 
tion was,  until  quite  recent  times, 
generally  denied,  the  great  migra- 
tions of  population  from  the  Euro- 
pean states  to  America,  Africa,  and 
the  islands  of  the  sea  has  operated, 
with  other  causes,  to  bring  about 
an  important  change  of  view  in 
this  respect,  and  the  doctrine  of 
indelible  allegiance  is  now  held 
much  less  strongly  than  was  for- 
merly the  case.  The  United  States 
has  given  the  individual  right  of 
expatriation  the  express  sanction 
of  its  municipal  law,  and  it  is  now 
generally  regarded  as  established 
at  international  law. — II  Dig.  Int. 
Law,  §  171  ;  the  Santissinia  Trini- 
dad, 7  Wheat.  283 ;  Jansen  vs.  the 
Vrow  Christina  Magdalena,  Bee 
Adm.  Rep.  11,  23;  VIII  Opinions 
Att.-Gen.  p.  139;  IX  Ibid.  p.  62; 
Ibid.  p.  356;  XII  Ibid.  p.  319;  IV 
Phillimore,  Int.  Law  (2d  ed.),  p.  271. 
A  change  of  allegiance  from  one 
government  to  another  can  only  be 
effected  by  the  voluntary  action  of 
the  subject,  complying  fully  with 
the  naturalization  laws,  so  that 
there  is  concurrent  action  and 
assent  on  the  part  of  both  the  sub- 
ject and  the  government  to  which 
the  new  allegiance  attaches. — Jen- 
nes  vs.  Landes,  84  Fed.  Rep.  73. 

^Act  of  July  27,  1868  (15  Stat,  at 
Large,  223),  §  1999  Revised  Stat- 
utes; II  Dig.  Int.  Law,  §§  171-179. 
The  declaration  in  the  act  of  July 
27,  1868  (15  Stat.  223  ;  R.  S.  §  1999), 
that  the  right  of  expatriation  is  "  a 
natural  and  inherent  right  of  all 
people,"  comprehends  our  own 
citizens  as  well  as  those  of  other 
countries  ;  and  where  a  citizen  of 


the  United  States  emigrates  to  a 
foreign  country,  and  there,  in  the 
mode  provided  by  its  laws,  formally 
renounces  his  American  citizen- 
ship, with  a  view  to  become  a  citi- 
zen or  subject  of  such  country,  this 
should  be  regarded  by  our  gov- 
ernment as  an  act  of  expatriation. 
—XIV  Opin.  Att.-Gen.  295.  The 
selection  and  actual  enjoyment 
of  a  foreign  domicile,  with  an 
intent  not  to  return,  would  not 
alone  constitute  expatriation  ;  but 
where,  in  addition  thereto,  there 
are  other  acts  done  by  him  which 
import  a  renunciation  of  his  former 
citizenship,  and  a  voluntary  as- 
sumption of  the  duties  of  a  citizen 
of  the  country  of  his  domicile, 
these,  together  with  the  former, 
might  be  treated  as  presumptively 
amounting  to  expatriation,  even 
without  proof  of  naturalization 
abroad  ;  ttiough  the  latter  is  un- 
doubtedly the  highest  evidence  of 
expatriation. — Ibid.  A  native-born 
citizen  of  the  United  States,  who 
has  been  naturalized  in  a  foreign 
country,  and  thus  became  a  citi- 
zen or  subject  thereof,  is  to  be  re- 
garded as  an  alien;  and  he  cannot 
re -acquire  American  nationality, 
except  in  conformity  to  the  laws 
of  the  United  States  providing 
for  the  admission  of  aliens  to  citi- 
zenship therein.  —  IX  Ibid.  356. 
The  American  citizen  who  goes 
into  a  foreign  country,  although  he 
owes  local  and  temporary  allegi- 
ance to  that  country,  is  yet,  if  he 
performs  no  other  act  changing  his 
condition,  entitled  to  the  protection 
of  his  own  government  ;  and  if, 
without  the    violation  of  any  mu- 
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is  declaratory  in  character,  has  only  in  recent  years  received 
judicial  interpretation/ 

The  rules  of  international  law  in  respect  to  naturalization 
and  expatriation  are  illustrated  by  several  cases  arising  in  the 
foreign  relations  of  the  United  States. 

(i.)  HeinricJis  Case.  This  occurred  in  1872.  Heinrich  was 
born  in  the  city  of  New  York,  in  1850,  of  Austrian  parents 
who  were  temporarily  resident  there.  They  were  never  natu- 
ralized in  the  United  States,  and  so,  in  accordance  with  the 
naturalization  treaty  with  Austria,  were  never  citizens  of  the 
United  States.  In  1852  Heinrich  returned  with  his  parents  to 
Austria,  where  for  the  next  twenty  years  he  remained,  perform- 
ing none  of  the  duties  of  an  American  citizen,  but,  on  the  con- 
trary, enjoying  some  of  the  rights  and  privileges  of  Austrian 
citizenship.  In  1872  he  was  notified  that  he  would  be  held  to 
the  performance  of  his  military  duties  in  Austria.     To  this  he 


nicipal  law,  he  should  be  oppressed 
unjustly,  he  would  have  a  right  to 
claim  that  protection,  and  the  in- 
terposition of  the  American  Gov- 
ernment in  his  favor  would  be  con- 
sidered asa  justifiable  interposition. 
But  his  situation  is  completely 
changed  where,  by  his  own  act,  he 
has  made  himself  the  subject  of  a 
foreign  power.  Although  this  act 
may  not  be  sufficient  to  rescue  him 
from  punishment  for  any  crime 
committed  against  the  United 
States — a  point  not  intended  to  be 
decided — yet  it  certainly  places  him 
out  of  the  protection  of  the  United 
States  while  within  the  territory  of 
the  sovereign  to  whom  he  has 
sworn  allegiance.  —  Murray  vs. 
the  Schooner  Char7ning  Betsy,  2 
Cranch,  64  [120].  See  also  For. 
Rel.  of  the  U.  S.  1878,  p.  841; 
Ibid.  1876,  p.  567;  Ibid.  1879,  p. 
973;   II  Dig.  Int.  Law,  §§  171-179. 

'  The  act  of  July  27,  18G8  (sec. 
'999  Kevised  Statutes  of  the  United 
States),  while  controlling  as  to  the 
subjects  to  which  it  relates,  repre- 
sents the   political    policy  of    the 


United  States  (as  distinguished 
from  its  judicial  policy),  in  respect 
to  the  subject  of  expatriation,  and 
can  have  no  international  or  extra- 
territorial effect.  "That  act,  like 
any  other,  is  subject  to  alteration 
by  Congress  whenever  the  public 
welfare  requires  it.  The  right  of 
protection  which  it  confers  is  lim- 
ited to  citizens  of  the  United 
States." — Fong  Yue  Ting  vs.  U.  S. 
149  ;  U.  S.  698,  716.  In  so  far  as  it 
was  intended  to  have  extra-terri- 
torial effect,  as  a  declaration  in 
favor  of  the  individual  right  of  ex- 
patriation, such  effect  has  been 
negatived  by  the  subsequent  legis- 
lation of  Congress  having  for  its 
purpose  the  prevention  of  Chinese 
immigration,  and  the  exclusion  of 
Chinese  subjects  from  the  terri- 
torial jurisdiction  of  the  United 
States. — See  Boyd  vs.  Thayer,  143 
U.  S.  135,  161  ;  Green  vs.  Salas,  31 
Fed.  Rep.  106;  IX  (^pin.  Att.-Gcn. 
359;  X  Ibid.  321;  XIV  Ibid.  295; 
vol.  18  American  Law  Review,  p. 
831;  23  Ibid.  759;  II  Dig.  Int.  Law, 
§§  i7i-i72a. 
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demurred,  claiming  the  interposition  of  the  American  minister 
in  his  behalf,  upon  the  ground  that  he  was  an  American  citizen. 
According  to  the  several  municipal  laws  of  the  interested  states 
he  was  a  native-born  citizen — of  the  United  States  because 
born  in  its  territory  ;  of  Austria  because  of  his  Austrian  parent- 
age. After  some  correspondence  the  United  States  Govern- 
ment declined  to  interfere  in  his  behalf  on  the  ground  that  he 
had  expatriated  himself  :  1st.  By  his  long  residence  in  Austria, 
by  which  he  created  the  presumption  that  he  intended  to  re- 
side there  permanently  ;  2d.  By  his  having  signified  his  will- 
ingness to  become  an  Austrian  subject,  by  obtaining  passports 
and  travelling  under  them  in  that  character. 

(2.)  Case  of  Martin  Koszta. — Koszta  was  a  Hungarian,  and 
so  a  native-born  citizen  of  Austria.  He  was  concerned  in  the 
revolutionary  outbreak  of  1848,  and  at  the  unsuccessful  ter- 
mination of  that  movement  effected  his  escape  to  Turkey, 
where  he  was  arrested  and  imprisoned,  but  finally  released  on 
condition  that  he  should  quit  Turkish  territory.  He  went  to 
the  United  States,  took  up  a  residence  there,  and  at  the  proper 
time  made  a  declaration,  in  due  form,  of  his  intention  to  be- 
come an  American  citizen.  In  1853,  and  so  before  the  natu- 
ralization process  had  been  completed  in  his  case,  he  went  to 
Smyrna  on  business,  and  was  there  granted  a  travelling  pass 
by  the  United  States  consul.  This  paper  conferred  upon  him, 
to  a  certain  extent,  the  national  character  of  an  American,  and 
stated  that  he  was  entitled  to  American  protection.  Not  long 
after  his  arrival  in  Smyrna  his  presence  was  made  known  to 
the  Austrian  consul,  and,  on  June  21,  1853,  Koszta  was  seized 
by  certain  persons  in  the  pay  of  the  Austrian  consulate,  and 
taken  out  into  the  harbor  in  a  boat.  At  some  distance  from 
the  shore  he  was  thrown  into  the  water,  and  was  picked  up  by 
boats  from  the  Austrian  man-of-war  Hussar.  He  was  taken 
on  board  that  ship  and  was  there  confined  with  a  view  to  his 
ultimate  conveyance  within  Austrian  jurisdiction.* 

'  Foreign  Relations  of  the  United  Hall,  p.  237;  Snow's  Cases,  Int. 
States,  1873,  part  2,  p.  129S;  II  Law,  p.  226;  Cockburn,  National- 
Dig.  Int.  Law,  §§  175,  198;  Law-  ity,  p.  118;  Dana's  Wheaton,  §  86, 
fence's  Wheaton,  pp.  176,  229,  929;  note  49. 
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The  United  States  consul  at  Smyrna  protested  against  this 
arbitrary  action,  but  without  avail,  and,  as  a  last  resort,  re- 
ported the  circumstance  to  the  American  Legation  at  Con- 
stantinople. The  St.  Louts,  a  public  armed  vessel  of  the 
United  States,  commanded  by  Captain  Ingraham,  happened 
to  be  lying  in  the  harbor  of  Constantinople  at  the  time, and  Cap- 
tain Ingraham  was  requested  by  the  charge  d'affaires  to  pro- 
ceed to  Smyrna  and  demand  Koszta's  release,  if  necessary  by  a 
resort  to  force.  In  compliance  with  these  instructions  Captain 
Ingraham  went  to  Smyrna  and  demanded  the  surrender  of 
Koszta,  stating  that  unless  he  were  delivered  up  he  should 
take  him  by  force  of  arms.  As  such  a  conflict,  aside  from  its 
international  consequences,  would  have  led  to  the  certain  de- 
struction of  much  of  the  shipping  in  the  harbor,  and  to  the 
possible  destruction  of  the  town  itself,  the  French  consul 
offered  his  mediation,  and  Koszta  was  delivered  into  his  cus- 
tody pending  the  result  of  the  negotiations  in  his  case.  As  a 
result  Koszta  was  conveyed  back  to  the  United  States,  the 
Austrian  government  reserving  the  right  to  proceed  against 
him  should  he  ever  return  to  Turkish  territory. 

This  case  has  been  frequently  cited  as  illustrating  many 
phases  of  the  question  of  citizenship  and  allegiance.  The 
following  are  the  more   important  considerations  involved: 

(«.)  The  papers  in  Koszta's  possession  gave  him  the  char- 
acter of  an  American  citizen  in  so  far  as  the  Turkish  Govern- 
ment was  concerned,  and  entitled  him  to  its  protection.  If  he 
were  not  entitled  to  those  papers,  the  question  resulting  was 
one  for  decision  between  Turkey  and  the  United  States. 

{b})  The  action  of  the  Austrian  consul  was  a  gross  violation 
of  the  sovereignty  of  Turkey,  and  a  serious  infraction  of  the 
rules  of  international  law. 

(c.)  The  use  of  force  by  Captain  Ingraham  to  secure  the  re- 
lease of  Koszta  was  also  without  warrant  of  international  law. 
It  differed  from  that  of  the  Austrian  officials  only  in  that  its 
effects  were  to  vindicate  the  sovereignty  of  Turkey.  Upon 
this  ground  it  was  defended  at  the  time,  and  generally  justified. 

(^.)  Koszta  was  not  an  American  citizen.     His  declaration 
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of  intention  to  become  one,  however,  entitled  him  to  a  quali- 
fied amount  of  protection  on  the  part  of  the  United  States  ; 
especially  in  a  state  where  he  had  the  character  of  an  alien, 
pure  and  simple,  and  where  the  question  of  his  partially  ac- 
quired allegiance  was  not  complicated  by  considerations  aris- 
ing out  of  his  allegiance  of  nativity. 

(e.)  Had  his  case  been  drawn  in  question  by  any  disinter- 
ested power,  Koszta  would  have  been  regarded  as  an  Austrian 
subject.  This  would  have  resulted  from  the  application  of  the 
rule  of  nativity  to  his  case. 

{/.)  If  a  formal  decree  or  sentence  of  exile  was  had  against 
Koszta  in  Austria,  that  power  could  have  retained  jurisdiction 
over  him  to  the  extent  of  giving  perpetual  effect  to  its  decree 
of  banishment,  by  preventing  his  return  to  Austrian  territory. 

Laj'gomarsinis  Case.  Largomarsini  was  born  in  Italy,  of 
Italian  parents,  and  when  two  years  of  age  was  brought  by 
them  to  the  United  States.  Upon  reaching  the  proper  age, 
and  having  fulfilled  the  usual  conditions  of  residence  and  in- 
tention, he  was  naturalized  in  San  Francisco,  a  place  which  he 
had  chosen  as  his  durable  abode.  He  resided  there  and  else- 
where in  California  until  1875,  when  he  visited  Italy  for  a  tem- 
porary purpose,  and  with  the  intention  of  returning  to  the 
United  States  and  of  resuming  his  residence  there  at  the  end 
of  a  year.  A  few  days  after  his  arrival  in  Italy  he  was  notified 
that  he  had  been  drafted  into  the  military  service.  Claiming 
to  be  a  citizen  of  the  United  States,  he  refused  to  obey  the 
summons,  and  upon  this  refusal  he  was  arrested  as  a  deserter 
from  the  Italian  military  service.  His  case  was  appealed  to 
the  highest  military  tribunal,  where  the  charge  of  desertion 
was  not  sustained,  but  he  was  held  to  the  performance  of  his 
military  service.  Intervention  was  made  in  his  behalf  by  the 
United  States  minister,  but  without  avail,  the  refusal  to  release 
him  being  based  upon  the  ground  that  he  was  an  Italian  sub- 
ject, and  that  his  naturalization  in  the  United  States  had  no 
effect  upon  his  individual  status  when  he  returned  to  Italy.' 

'  For.  Rel.  of  the  United  States,  1878,  pp.  458-464;  Ibid.  1879,  p.  600. 
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Case  of  Ungar.  Leopold  Ungar  was  born  in  Bavaria,  but 
emigrated  to  the  United  States,  where  he  completed  the  nat- 
uralization process  in  1856.  In  1857  ^^  obtained  a  passport 
from  the  Department  of  State  and  returned  to  Europe,  pass- 
ing and  repassing  several  times  between  the  two  countries. 
The  last  vise  oi  his  passport  bore  the  date  of  1861.  In  1873 
he  arrived  in  Egypt  from  Italy,  under  an  assumed  name,  and 
was  arrested  at  the  instance  of  the  Prussian  consul  in  Alexan- 
dria, with  a  view  to/his  extradition  for  a  crime  committed  in 
Cologne.  He  claimed  to  be  an  American  citizen,  but  protec- 
tion was  denied  him.  i.  Because  he  had  expatriated  himself; 
this  was  proven  by  long  absence  from  the  United  States  with 
no  intention  of  returning.  2.  Because  he  had  voluntarily  sub- 
jected himself  to  Prussian  jurisdiction  by  committing  a  crime 
within  Prussian  territory.  His  flight  to  Egypt  in  no  way  af- 
fected the  question  of  his  national  character,  as  he  was  subject 
to  the  extradition  process  in  Egypt,  on  the  demand  of  Prussia, 
in  accordance  with  the  terms  of  an  existing  treaty  of  extra- 
dition between  the  two  countries. 

Aliens  and  Domicile. 

Aliens.  The  term  alien  is  applied  to  any  person  within  the 
territory  of  a  state,  at  any  time,  who  is  not  a  citizen  or  subject 
of  that  state,  either  by  birth  or  naturalization.  These  foreign- 
ers or  strangers  are  susceptible  of  classification  into, 

(rt'.)  Aliens,  ox  Aliens  Proper,  including  all  those  persons  who 
are  sojourning  temporarily  within  the  state,  or  who  are  passing 
through  its  territory. 

(^.)  Domiciled  Strangers,  including  all  those  persons  who 
have  acquired  a  legal  domicile  at  some  place  within  its  terri- 
torial jurisdiction. 

The  peculiar  view  of  allegiance  which  prevailed  during  the 
feudal  period  survived  the  downfall  of  the  system  in  which  it  had 
originated,  and,  in  the  form  of  the  doctrine  of  indelible  allegi- 
ance, became  part  of  the  internal  political  policy  of  most  Euro- 
pean states.  An  individual,  born  a  subject,  always  retained 
that  character.     Such  personal  and  property  rights  as  he  was 


152  THE    ELEMENTS   OK   liM  ERNATIONAL   LAW 

permitted  to  enjoy  grew  out  of  the  fact  of  his  allegiance  to 
his  native  sovereign,  and  were  not  recognized  beyond  that 
sovereign's  territories.  The  result  was  to  make  the  lot  of  an 
alien  a  particularly  hard  one  in  early  times.  So  soon  as  he 
passed  the  frontier,  and  entered  the  territory  of  another  state, 
he  was  regarded  as  being  without  rights.  Such  privileges 
of  residence  and  occupation  as  he  enjoyed  were  held  upon 
sufferance  only,  and  could  be  withdrawn  or  cancelled  at  the 
pleasure  of  the  sovereign  in  whose  territory  he  was  resi- 
dent. If  he  died  in  a  foreign  country  his  property,  both  real 
and  personal,  was  forfeited  to  the  sovereign  in  accordance 
with  the  droit  d' aubaine ;^  or,  at  a  later  period,  when  more 
humane  usages  had  begun  to  prevail,  was  heavily  taxed  when 
withdrawn  from  the  territory,  in  accordance  with  the  droit  de 
detraction? 

As  civilization  increased,  and  as  commerce  and  interstate 
intercourse  became  general,  these  harsh  provisions  were  grad- 
ually relaxed,  though  they  did  not  finally  disappear  until  the 
beginning  of  the  present  century.  Other  restrictions  remained, 
however,  notably  a  disability  in  the  matter  of  holding  land,  and 
"  it  is  only  of  late  years  that  the  right  of  holding  lands  on  the 
same  conditions  as  subjects  has  been  conceded  to  foreigners 
by  most  countries."  ^    In  the  matter  of  holding  and  transferring 

'  I  De  Martens,  §  90  ;  Kliiber,  §§  person  belonging  to  one  of  the  con- 

82,  135  ;  Dana's  Wheaton,  §  82.  federated  states  is  to  be  treated  in 

"^  I  De  Martens,  §  90;  Kliiber,  §63;  every  other  as  a  born   native,  and 

Dana's  Wheaton,  §  82.  to  be  permitted  to  acquire  real  es- 

^  Boyd's  Wheaton,  p.  112:  "In  tate.^  But,  as  regards  other  coun- 
Belgium  this  was  effected  by  the  tries,  the  laws  of  Bavaria,  Prussia, 
law  of  the  27th  of  April,  1865.*  Saxony,  and  Wiirtemberg  exact  for 
Russia  conceded  the  privilege  in  their  own  subjects,  when  abroad, 
i860.''  Some  of  the  Swiss  cantons  the  same  rights  they  extend  to  for- 
do not  even  now  permit  foreigners  eigners  in  their  own  dominions.'' 
to  hold  real  property  without  the 

express  sanction   of   the   cantonal  ^  ^  ^^P°'"t  °f  (English)  Naturalization 

government,    unless    there    be    a  Commission.   1869,  p.  115..     "Ibid,  p 

treatv    to    thnf    efferf  ^       Austria  <>  ^^^^     ^^^^-   P'    ^3^'        ^ivil  Code   of 

;L      \t  ?u     1      ^    e      S.     c      i      f  Austria,    §33.       « Civil    Code    of    the 

the     Netherlands,^    and    Sweden'  Netherlands     §8884-957.      'Swedish 

only  accord  the  right  on  condition  statute  of   Inheritance,  chap.  xv.  §  2. 

of    reciprocity    in    the    foreigner's  g  Hertslet,  Map  of  Europe  by  Treaty, 

country.     The  constitution  of  the  art.  iii.  vol.  iii.  p.  1931.     ''Report  of 

German  empire  provides  that  every  (English)  Naturalization    Commission. 
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personal  property,  the  practice  of  nations  has  been  much  more 
liberal.  This  difference  of  view  in  regard  to  the  two  kinds  of 
property  was  due  in  part  to  the  fact  that,  in  early  times,  only 
land  and  immovables  were  recognized  as  having  the  quality  of 
property,  and  in  part  to  the  fact  that  personal  property, 
especially  in  the  form  of  money  and  valuables,  could  be  easily 
concealed  and  withdrawn  from  the  operation  of  the  law.  The 
result  was  that  personal  property  began  to  be  made  the  sub- 
ject of  legal  regulation  at  a  much  later  date,  and  when  more 
enlightened  views  had  begun  to  prevail  upon  the  subject  of 
ownership  and  property  regulation.' 

Treatment  of  Aliens.  From  the  principle  that  all  persons 
within  the  territory  of  a  state,  at  any  time,  are  subject  to,  and 
are  protected  by,  its  municipal  laws,  it  follows  that  aliens,  so 
long  as  they  obey  those  laws,  will  be  as  fully  protected  by 
them  as  are  the  citizens  of  the  state  in  which  they  are  resi- 
dent.'    They  are  subject  to  some  restrictions,  however,  from 


In  Italy,  Denmark,  and  Greece' 
aliens  are  under  no  disabilities  in 
this  respect.  The  ownership  of 
land  in  the  United  States  is  regu- 
lated by  the  laws  of  the  individual 
states  of  the  Union.  Some  states 
impose  no  restrictions  on  foreign- 
ers; others  require  residence  and 
an  oath  of  allegiance;  in  others 
a  declaration  of  an  intention  to 
become  a  naturalized  citizen  of 
the  United  States  is  necessary."  J 
"  Feudal  principles  were  maintain- 
ed so  long  in  England  that,  until 
the  year  1870,  an  alien  was  inca- 
pable of  holding  land  for  more  than 
twenty-one  years  ;  that  is,  he  could 
not  purchase  a  freehold.  This, 
however,  was  remedied  by  the  Nat- 
uralization   Act    of    1870,"    which 

1869,  pp.  114,  124,  129,  138.  'Ibid, 
p.  11^);  Italian  Civil  Code,  art.  iii. ; 
Civil  Code  of  <jreece,  art.  v.  J  Report 
of  (Englibli)  Naturalization  Commission, 
1869,  p.  131.  ''33  and  34  Victoria, 
chap.  xiv.  ^  2.  See  also  For.  Rel.  U.  S. 
1884,  pp.  174-187  ;  1890,  pp.  276-280. 


relieved  aliens  of  most  of  their 
disabilities,  and,  as  regards  land, 
placed  them  on  the  same  footing 
as  subjects." — Boyd's  Wheaton,  p. 

113- 

'  Amos,  Science  of  Law,  p.  164. 

^  Aliens  domiciled  in  the  United 
States  owe  a  local  and  temporary 
allegiance  to  the  Government  of 
the  United  States;  they  are  bound 
to  obey  all  the  laws  of  the  country, 
not  immediately  relating  to  citizen- 
ship, during  their  residence,  and 
are  equally  amenable  with  citizens 
for  any  infraction  of  those  laws. 
Those  aliens  who,  being  domiciled 
in  the  country  prior  to  the  rebel- 
lion, gave  aid  and  comfort  to  the 
rebellion,  were,  therefore,  subject 
to  be  prosecuted  for  violation  of 
the  laws  of  the  United  States 
against  treason  and  for  giving  aid 
and  comfort  to  the  rebellion. — Car- 
lisle vs.  United  States,  16  Wallace, 
147.  It  is  the  duty  of  the  President, 
to  whom  the  care  of  our  foreign  re- 
lations is  committed,  to  take  all  law- 
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which  citizens  are  exempt;  and,  on  the  other  hand,  are  not 
held  to  the  performance  of  certain  duties  to  which  citizens  are 
Hable  from  the  fact  of  their  allegiance.  The  most  important 
of  these  is  an  exemption  from  personal  imposts'  and  from  ob- 
ligatory military  service — a  duty,  from  its  nature,  incumbent 
upon  citizens  alone.'* 


ful  measures  for  the  protection  of 
alien  subjects  of  a  state  with  which 
the  United  States  are  at  peace, 
who  shall  have  come  within  our 
territory  and  placed  themselves 
under  the  safeguard  of  our  laws 
with  the  consent  of  the  general 
and  state  governments.^ — III  Opin- 
ions of  Attorney -General,  p.  253. 
But  where  aliens  have  suffered 
violence  from  citizens  of  theUnited 
States,  they  can  be  protected  only 
by  the  redress  to  be  afforded  in  the 
courts  and  the  special  interposition 
of  the  legislature. — Ibid.  The  state 
courts  only  have  jurisdiction  of  the 
criminal  offence  in  such  cases;  the 
circuit  courts  of  the  United  States 
of  a  civil  action,  where  the  of- 
fenders are  citizens. — Ibid. 

'  The  term  impost,  as  here  used, 
refers  to  impositions  of  personal 
service,  as  for  jury  duty,  etc.,  and 
to  impositions  of  money  in  the  way 
of  poll-taxes,  or  other  levies  upon 
citizens  alone. 

-  "  During  the  American  Civil 
War  the  protection  of  England 
was  frequently  demanded  by  Brit- 
ish subjects  against  conscription  in 
the  United  States  Army.  Lord 
Lyons  was  instructed  that  there  is 
no  rule  or  principal  of  international 
law  which  prohibits  the  govern- 
ment of  any  country  from  requir- 
ing aliens  resident  within  its  terri- 
tories to  serve  in  the  inilitia  or 
police  of  the  country,  or  to  contrib- 
ute to  the  support  of  such  estab- 
lishments." But  her  Majesty's  gov- 
ernment would  not  consent  to 
British  subjects  being  compelled 
to  serve  in   the   armies  of   either 


party  where,  besides  the  ordinary 
incidents  of  battle,  they  would  be 
exposed  to  be  treated  as  rebels  or 
traitors  in  a  quarrel  in  which,  as 
aliens,  they  had  no  concern,  and  on 
their  return  to  England  would  in- 
cur the  penalties  imposed  on  Brit- 
ish subjects  for  having  taken  part 
in  the  war.*"  All  who  could  prove 
their  British  nationality  were,  ac- 
cordingly, exempted  from  military 
service."^  But  if  a  British  subject 
had  become  naturalized  in  Amer- 
ica, England  refused  to  protect  him 
so  long  as  he  remained  there.'^  In- 
dividuals who  had  declared  their 
intention  of  becoming  naturalized, 
but  had  not  completed  the  neces- 
sary formalities,  were  also  treated 
as  aliens,  and  exempted  ;^  but  her 
Majesty's  government  declined  to 
interfere  in  their  behalf  if  they  had 
voted  at  elections,  or  in  any  way 
exercised  any  of  the  exclusive  priv- 
ileges of  a  citizen. "^  In  1863  an  Act 
of  Congress  was  passed  specially 
including  '  intended  '  citizens  in  a 
further  enrolment  of  the  militia;* 
and  a  proclamation  of  the  President 
allowed  sixty-iive  days  to  such  per- 
sons to  leave  the  country,  or  be- 
come liable  to  be  enrolled  by  re- 
maining.     To  this  Great   Britain 

'■  Despatch  to  Lord  Lyons,  No.  76, 
April  4,  i86r.  ''Ibid.  No.  349,  Octo- 
ber 7,  1861:  Parliamentary  Papers, 
North  America,  1864,  No.  13,  p.  34. 
•^  Despatch  to  Lord  Lyons,  No.  379, 
July  29,  1861.  "^  Ibid.  No.  259,  June 
7,  1862.  'Mr.  Seward  to  Mr.  Stuart, 
August  20,  1862.  'Consular  Circular 
from  Mr.  Stuart,  No.  99,  July  25,  1S62. 
s  United  States  Statutes  at  Large,  vol. 
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In  states  where  a  military  establishment  is  maintained  by  a 
system  of  voluntary  enlistments,  few  restrictions  are  placed 
upon  the  admission  of  aliens  to  the  military  or  naval  service. 
By  such  an  act,  however,  and  during  the  period  of  such  ser- 
vice, an  alien  forfeits  the  protection  of  his  own  government, 
and  must  look  for  protection  to  the  state  under  whose  flag  he 
serves.  In  nearly  all  states  aliens  are  debarred  from  holding 
public  office  of  a  political  character,  and  are  denied  the  right 
of  suffrage,  when  that  right  exists.  Some  states  still  place 
them  under  special  disabilities  in  the  matter  of  holding  land, 
or  engaging  in  business,  or  following  certain  trades  or  profes- 
sions ;  others  make  this  conditional  upon  reciprocity.'   In  nearly 


acquiesced,  the  period  allowed  for 
departure  being  deemed  sufficient.'' 
It  was  regarded  as  an  established 
principle  that  a  government  might, 
by  an  ex  post  facto  law,  include  in 
its  conscription  any  persons  perma- 
nently resident  in  its  territory,  pro- 
vided it  allowed  them  reasonable 
time  and  facilities  for  departure 
on  the  promulgation  of  such  a 
law."'  In  the  courts  of  the  United 
States  alien  friends  are  entitled  to 
the  same  protection  in  their  rights 
as  citizens.  Nor  are  their  suits 
barred  by  proof  that  the  remedy 
is  not  reciprocal. — Tayler  vs.  Car- 
penter, 3  Story,  458.  Aliens  in 
the  United  States  are  not  liable 
to  militia  duty.  For  treatment  of 
alien  enemies  by  the  United  States, 
see  §§  4067-4070  of  the  Revised 
Statutes  of  the  United  States. 

'  It  is  clear,  by  the  common  law, 
that  an  alien  can  take  lands  by 
purchase,  though  not  by  descent ; 
or,  in  other  words,  he  cannot  take 
by  the  act  of  law,  but  he  may  by 
the  act  of  the  party.     This  princi- 

xii.  p.  731.  ''Despatch  to  Lord  Lyons, 
No.  485,  August  31,  1863.  '  Parlia- 
mentary Papers,  North  America,  1863, 
No.  13,  p.  34;  I-)esi)atcli  to  Lord  1-yons, 
No.  293,  November  27,  1862.  Boyd's 
Wheaton,  pp.  209,  210. 


pie  has  been  settled  in  the  year- 
books, and  has  been  uniformly  rec- 
ognized as  sound  law  from  that 
time.  Nor  is  there  any  distinction, 
whether  the  purchase  be  by  grant 
or  by  devise.  In  either  case,  the 
estate  vests  in  the  alien,  not  for  his 
own  benefit,  but  for  the  benefit  of 
the  state  ;  or,  in  the  language  of 
the  ancient  law,  the  alien  has  the 
capacity  to  take,  but  not  to  hold 
lands,  and  they  may  be  seized  into 
the  hands  of  the  sovereign.  But 
until  the  lands  are  so  seized,  the 
alien  has  complete  dominion  over 
the  same,  .  .  .  and  may  convey  the 
same  to  a  purchaser.  ...  In  re- 
spect to  these  general  rights  and 
disabilities,  there  is  no  admitted 
difTerence  between  alien  friends 
and  alien  enemies.  During  war 
the  property  of  alien  enemies  is 
subject  to  confiscation  ji0-e  belli, 
and  their  civil  capacity  to  sue  is 
suspended.  But  as  to  capacity  to 
purchase,  no  case  has  been  cited 
in  which  it  has  been  denied  ;  in  the 
Attorney-General  I's.  Wheeden  and 
Shales,  Park.  Rep.  267,  it  was  ad- 
juflged  that  a  bequest  to  an  alien 
enemy  was  good,  and,  after  peace, 
might  be  enforced.  Indeed,  the 
common  law,  in  tliese  particulars, 
seems    to    coincide    with    the  jus 
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all  the  Continental  states  of  Europe  aliens  are  placed  at  some 
disadvantage  as  regards  subjects  in  instituting  or  maintaining 
suits  at  law,  and  in  testifying  in  certain  cases.  They  also 
require  a  register  of  aliens  to  be  kept,  and,  in  many  instances, 
claim  and  exercise  the  right  of  expelling  them  from  their  ter- 
ritories for  cause.  Many  of  these  restrictions  are  reasonable, 
and,  if  they  are  generally  known,  furnish  no  ground  of  com- 
plaint to  other  states  whose  citizens  are  subjected  to  them. 
In  some  cases,  notably  in  certain  Mohammedan  and  pagan 
countries,  whose  systems  of  government  and  law  are  radically 
different  from  those  of  Christendom,  the  separate  treatment 
of  aliens  has  been  made  the  subject  of  treaty  stipulation. 

Domicile 

Nature  of  the  Relation.  Of  all  the  persons  residing  in  a 
state  at  any  given  time  two  classes  have  elsewhere  been 
described  —  aliens  and  citizens.  Between  these  extremes  is 
found  a  large  class  of  persons  who  are  not  temporary  sojourn- 
ers, neither  have  they  the  quality  of  citizenship.  Their  resi- 
dence is  not  transient,  and  they  are  aliens  only  in  the  sense 
that  they  are  not  members  of  the  body  politic,  owing  it  the 
allegiance  of  defence,  and  for  that  reason  do  not  enjoy  the 
rights  and  political  privileges  of  citizens.  These  persons  are 
called  domiciled  strangers.  While  their  residence  is  to  some 
extent  permanent,  they  are  unwilling,  for  reasons  of  their  own, 

gentium.  —  Fairfax's    devisee    7fs.  Peters,  413.    In  the  Chinese  Exclu- 

Hunter's  lessee,  7  Cranch,  603(619).  sion  case  (130  United  States,  603), 

An    alien    who    becomes    natural-  it  was  held  by  the  Supreme  Court 

ized  may  hold  land  acquired  before  of   the    United    States    that    "the 

his  naturalization.     A  grant  by  a  Government  of  the  United  States, 

state  to  an  alien  is  not  void;    he  through  the  action  of  the  legislative 

may  take,  though  he  cannot  hold  department,    can    exclude     aliens 

against    the    state.  —  Governeur's  from    its    territory." — Nishimura 

heirs  vs.  Robertson,  11   Wheaton,  Ekiu  vs.  United  States,  142  United 

332.     Neither  the  Constitution  nor  States,    651;    Fong   Yue   Ting   vs. 

acts    of    Congress    required    that  United  States,  149  United  States, 

aliens  should  reside  abroad  to  en-  698;    Lem    Moon   Sing  vs.  United 

title  them  to  sue  in  the  courts  of  States,  158  United  States,  538,  547. 

the  United  States. — Breedlove  and  In  re  Moses,  83  Fed.  Rep.  995. 
Robeson   vs.  Nicolet   and  Sigg,  7 
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to  give  up  their  citizenship  of  nativity;  and  it  is  not  incon- 
sistent with  their  peculiar  relation  that  they  should  cherish  a 
remote  intention  of  returning  to  their  native  countries  should 
it  ever  become  desirable  to  do  so. 

Definition  of  Domicile.  Domicile  may,  therefore,  be  de- 
fined as  the  place  which  an  individual  has  freely  chosen  as 
the  centre  of  his  domestic  and  jural  relations,  and  a  douiiciled 
stranger  is  an  alien  who,  for  purposes  of  residence  or  business, 
has  selected  a  certain  place  as  his  durable  abode,  with  no 
present  intention  of  removing  therefrom.' 

Distinction  between  Citizenship  and  Domicile.  There 
has  been  some  confusion  expressed  in  the  works  of  writers 
upon  the  subject  as  to  the  precise  meaning  of  the  terms  citi- 
zenship  and  domicile.  From  the  definition  given  it  will  be 
seen  that  they  are  not  synonymous  ;  indeed,  in  strictness, 
they  have  no  possible  connection  with  each  other.  The  citi- 
zen is  a  creature  of  the  municipal  law  of  a  state,  with  which 
other  states  ordinarily  have  no  concern.  The  rules  of  domicile 
determine  the  status  of  an  individual  from  the  standpoint  of 
international  law,  and  have  no  necessary  connection  with  citi- 
zenship. Domicile  is  a  fact,  and,  when  the  domicile  of  an  in- 
dividual is  drawn  in  question,  is  proved,  like  other  facts,  by 
evidence  as  to  residence  or  intention.  Citizenship  results  from 
birth,  or  the  operation  of  law,  and  is  acquired  by  undergoing  a 
legal  process,  the  various  steps  of  which  are  regulated  by  the 


'  It  is  remarkable  that  no  defini-  277;   IV  Phillimore,  pp.  32-46;   I 

tion  of  the  term  "domicile"  has  Halleck,  p.  361  ;  II  VVildman,  pp.36, 

as  yet  been    universally  accepted.  37;   Woolsey,  §71;  Glenn,  p.  233, 

It  has  been  detlned  as  "  a  residence  Risley,  Law  of  War,  pp.  94,  95  ;  I 

at  a  particular  place  accompanied  Lorimer,   Institutes,  pp.  426-435; 

by  positive  or  presumptive  proof  Hall,  pp.  239,  279,  498,  500;  Vattel, 

of  an  intention  to  remain  there  for  liv.  i.  chap.  xix.  §  218;    Dicey,  pp. 

an  unlimited   time."     This  defmi-  i.  3;   Story,  Conflict  of  Laws,  41; 

tion  is  approved  by  Phillimore  in  his  Bruce  vs.  Bruce,  2  Bosanquet  and 

work  on  the  subject.     By  the  term  Puller,  28,  note;  Bampde  7'^-.  John- 

"  domicile,"  in  its  ordinary  accep-  son,    3    Vesey,    201;    Stanley    ts. 

tation,  is  meant  the  place  where  a  Bernes,  3   Hazard    Ecc.  Rep.  374. 

person  lives  and  has  his  home.—  437;  Best  on  Presumptions,  p.  235  ; 

Boyd's  Wheaton,  §i5iB;    Twiss,  Mitchell  w.  United  States,  21  Wal- 

Law  of  Nations  in  Peace,  pp.  275-  lace,  350. 


158  THE    ELEMENTS   OF   INTERNATIONAL   LAW 

municipal  law  of  a  state.  It  is,  moreover,  a  matter  of  legal 
record,  and,  when  the  citizenship  of  an  individual  is  ques- 
tioned, it  is  established  by  the  production  of  a  duly  authenti- 
cated certificate  of  origin,  or  naturalization.' 

Rules  of  Domicile.  The  rules  of  domicile,  in  so  far  as 
they  are  recognized  and  sanctioned  by  international  law,  must, 
like  all  its  rules,  be  based  upon  the  general  consent  of  nations. 
A  state  may,  by  its  municipal  laws,  grant  certain  privileges  to 
domiciled  strangers,  but  those  privileges  are  local  in  character, 
not  international,  and  can  have  no  effect  beyond  the  terri- 
torial jurisdiction  of  the  state  granting  them.  In  a  similar 
way  several  states  may  arrange,  by  treaty,  to  secure  for  their 
subjects  special  privileges  as  to  domicile  in  each  other's  terri- 
tories, or  may  obtain  for  them  special  exemptions  from  the 
operation  of  certain  municipal  laws.  These  privileges  and 
exemptions,  however,  are  restricted  in  their  operation  to  the 
territorial  limits  of  the  states  that  participate  in  the  treaty. 
It  is  held  by  some  authorities  that  an  individual  may  also  have 
a  domicile  in  several  places  at  the  same  time;''  an  opposite 
rule,  however,  prevails  as  to  citizenship,  and  an  individual,  in 
his  character  as  a  citizen  or  subject,  can  owe  allegiance  to  but 
one  state  at  the  same  time. 

(a.)  To  constitute  domicile  there  must  be  actual  residence, 
with  the  intention  of  remaining.  This  intention  is  inferred 
from  the  acts  of  an  individual.  If  he  hires  or  purchases  a 
place  of  residence,  enters  into  business  relations,  makes  con- 
tracts which  will  require  considerable  time  for  their  execution, 
or  does  any  acts  of  a  similar  character  which  are  susceptible  of 
being  proved  by  the  testimony  of  witnesses,  a  court  will  de- 
duce from  such  evidence  the  intention  of  remaining  which 
constitutes  domicile.^ 

'  Lawrence,  Int.  Law,  §117;  Hall,  but  see  Dicey  on  Domicile,  pp.  61- 

§§  72,  87  ;  I  Twiss,  §  171  ;  I  Fergu-  66  ;  Lawrence,  Int.  Law,  §117. 

son,  §§39,  40.  ^  Dicey,  pp.  1 19-147:   IV  Philli- 

^  IV  Phillimore,  pp.  47-53;  Di-  more,  pp.  151-204;   I   Halleck,  pp. 

gest,  liv.  1.  tit.  i.  §  5  ;   Domat,  liv.  i.  362-390;  Boyd's  Wheaton,  §  151D. 

tit.  xvi.  §  56;   Duranton,  Cours  de  The  presumption  of  law  is  that  the 

Droit  Frangais,  liv.  i.  tit.  iii.  §  357  ;  domicile  of  origin  is  retained,  un- 
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(d.)  Domicile  must  be  freely  chosen.'  Constrained  residence 
does  not  give  domicile.  By  constrained  residence  is  meant 
any  residence  not  the  result  of  free  choice  on  the  part  of  an 
individual  otherwise  capable  of  free  action.^  The  residence 
of  an  officer  in  the  military  or  naval  service  is  of  this  charac- 
ter,^ as  is  that  of  ambassadors,  their  secretaries,  and  the  at- 
tachc's  of  a  legation.  The  domicile  of  these  persons  is  the 
same  as  their  citizenship,  native  or  acquired.  They  undergo 
no  change  of  domicile,  no  matter  how  long  they  may  be  absent 
from  home  or  resident  abroad,  provided  such  residence  has  an 
official  character,  and  is  in  obedience  to  military  orders,  or  is 
in  the  exercise  of  diplomatic  functions."*  The  domicile  of  a 
person  undergoing  a  sentence  of  imprisonment,  exile,  or  ban- 


less  the  change  is  proved,  and  the 
burden  of  proving  it  is  upon  him 
who  alleges  the  change.  .  .  .  But 
what  amount  of  proof  is  necessary 
to  change  a  domicile  of  origin  into 
a.  prima  facie  domicile  of  choice.'* 
It  is  residence  elsewhere,  or  where 
a  person  lives  out  of  the  domicile 
of  origin.  That  repels  the  pre- 
sumption of  its  continuance,  and 
casts  upon  him  who  denies  the 
domicile  of  choice  the  burden  of 
disproving  it.  Where  a  person 
lives  is  taken  prima  facie  X.o  be  his 
domicile  until  other  facts  establish 
the  contrary.  It  is  difficult  to  lay 
down  any  rule  under  which  every 
instance  of  residence  could  be 
brought  which  may  make  a  domi- 
cile of  choice.  But  there  must  be, 
to  constitute  it,  actual  residence  in 
the  place,  with  the  intention  that 
it  is  to  be  a  principal  and  perma- 
nent residence.  That  intention  may 
be  inferred  from  the  circumstances 
or  condition  in  which  a  person  may 
be  as  to  the  domicile  of  his  origin, 
or  from  the  scat  of  his  fortune,  his 
family,  anrl  pursuits  of  life.  A  re- 
moval wiiicli  does  not  contemplate 
an  absence  from  the  former  domi- 
cile for  an  indefmite  and  uncertain 


time  is  not  a  change  of  it.  But 
when  there  is  a  removal,  unless  it 
can  be  shown,  or  inferred  from  cir- 
cumstances, that  it  was  for  some 
particular  purpose  expected  to  be 
only  of  a  temporary  nature,  or  in 
the  exercise  of  some  particular  pro- 
fession, office,  or  calling,  it  does 
change  the  domicile. —  Ennis  vs. 
Smith,  14  Howard,  400,  423.  The 
result  is  that  the  place  of  residence 
\?>  prima  facie  the  domicile,  unless 
there  be  some  motive  for  that  resi- 
dence not  inconsistent  with  a 
clearly-established  intention  to  re- 
tain a  permanent  residence  in  an- 
other place. — Ibid. 

'IV  Phillimore,  pp.  151-203;  I 
Halleck,  pp.  362-390 ;  Dicey,  pp.  73- 
86;  Boyd's  \Vheaton,§  151  B,  151F; 
1  Twiss,  §  171. 

-'IV  Phillimore,  pp.  101-142;  I 
Halleck,  pp.  368-371  ;    Dicey,  pp. 

i37-'47- 

MV  Phillimore,  pp.  101-122;  I 
Halleck,  pp.  369-371  ;  Dicey,  pp. 
'37-  139- '43;  Boyd's  Wheaton, 
§  1 5 1  E. 

■*  IV  Phillimore,  pp.  101-144;  I 
Halleck,  i)p.  368-369;  Dicey,  pp. 
'37~'3''^:  Story,  Condict  of  Laws, 
§  47  ;   Wharton,  Ibid,  §§  49,  50. 
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ishment,  is  not  changed  by  such  constrained  absence,  unless 
the  exile  or  banishment  be  in  the  execution  of  a  life-sentence.' 
As  consuls  do  not  enjoy  the  privilege  of  exterritoriality,  they 
become  domiciled,  for  most  purposes,  at  the  place  where  they 
reside  in  a  consular  capacity.  It  is  difficult,  however,  to  state 
a  rule  of  domicile  which  will  be  of  general  application  as  re- 
gards this  class  of  public  officers.  They  are  subject  to  the 
law  of  the  place  where  they  reside,  and  the  legality  of  their 
private  acts  is  determined  by  the  local  law.  If,  in  addition, 
they  are  subjects  of  the  state  in  which  they  are  resident  con- 
suls, they  differ  in  no  respect,  as  to  citizenship  or  domicile, 
from  other  citizens.  If,  on  the  contrary,  they  are  citizens  of 
the  state  which  they  represent  in  the  consular  capacity,  their 
residence  is  constrained,  and  their  domicile  is  unchanged.' 

(c.)  The  domicile  of  an  inferior  or  subordinate  person  is  that 
of  the  legal  superior.  Hence  the  domicile  of  the  wife  is  that 
of  the  husband  ;  of  a  child,  that  of  the  father,  if  legitimate,  or 
of  the  mother,  if  illegitimate  ;  of  a  ward,  that  of  the  guardian ; 
of  a  slave,  that  of  the  master ;  that  of  a  foundling  is  the  coun- 
try where  he  is  born  or  found.  A  change  in  the  domicile  of 
the  superior  produces  a  similar  change  in  the  domicile  of  the 
inferior  or  dependent  person.^ 

(d.)  Save  in  the  case  of  the  reversion  to  the  domicile  of  origin, 
presently  to  be  explained,  domicile  once  acquired  is  presumed 
to  continue  until  it  is  shown  to  have  been  changed.*  Where 
such  change  of  domicile  is  alleged  the  burden  of  proving  it 
rests  upon  the  person  making  the  allegation.^     To  constitute 


'IV  Phillimore,   pp.   131-134;   I         *   Ennis  vs.    Smith,  14  Howard, 
Halleck,  p.  371;    Dice\',   pp.    129-     400,  423  ;  Desmare  7/^.  U.  S.  3  Otto, 

605;  Mitchell  7/s.  U.  S.  21  Wallace, 
352;  Somerville  z's.  Somerville,  5 
Vesey,  787  ;  Harvard  Col.  z's.  Gore, 
5  Pickering,  370  ;  Wharton,  Con- 
flict of  Laws,  §  55;  Boyd's  Wheaton, 
§§  151B,  151E;  Dicey  on  Domicile, 
pp.  3,  8,  66. 

'Mitchell  vs.  U.  S.  21  Wallace, 
352;   Desmare   7^s.    U.    S.  3   Otto, 


132;  Story,  Conflict  of  Laws,  §  47 
Field,  Int.  Code,  §  302. 

^  IV  Phillimore,  pp.  125-130 
Dicey,  pp.  138-139;  Ennis  z^s. 
Smith,  14  Howard,  400;  Field,  Int 
Code,  §302;  I  Twiss,  §  171. 

^  Dicey  on  Domicile,  pp.  5-7,  96 
97,  104-107;  Boyd's  Wheaton,  { 
151C;  I  Halleck,  pp.  362-368; 
IV  Phillimore,  pp.  61-100.  605 ;     Crookenden    vs.     Fuller,    i 
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the  new  domicile  two  things  are  indispensable  :  First,  residence 
in  the  new  locality  ;  and,  second,  the  intention  to  remain  there. 
The  change  cannot  be  made  except  facto  ct  aniuio  ;  both  are 
alike  necessary.  Either  without  the  other  is  insufficient. 
Mere  absence  from  a  fixed  home,  however  long  continued,  can- 
not work  the  change ;  there  must  be  the  animus  to  change  the 
prior  domicile  for  another.  Until  the  new  one  is  acquired,  the 
old  one  remains.' 

(£".)  Domicile  is  always  presumed.  When  once  the  essential 
conditions  of  residence  and  intention  have  been  fulfilled  by  an 
individual,  and  when  the  facts  of  such  residence  have  been  es- 
tablished by  competent  testimony,  a  court  is  bound  to  draw 
the  inference  that  the  intention  is  to  acquire  domicile.  This 
follows  from  the  rule  that  every  individual  is  presumed  to  have 
a  domicile.  If  his  residence  in  a  particular  place  has  been  such 
— in  point  of  character,  duration,  and  intention — as  to  conform 
to  the  conditions  already  stated,  that  place  becomes  his  domi- 
cile; if  he  is  a  mere  sojourner  in  a  foreign  country,  the  place 
of  his  birth  continues  to  be  his  domicile.^ 

(/.)  As  domicile  may  be  freely  chosen,  so  may  it  be  relin- 
quished, or  changed,  at  t^j^  will  of  the  individual.  To  effect 
such  a  change  it  is  only  necessary  for  him  to  fulfil,  in  another 
place,  the  legal  conditions  of  domicile  as  to  residence  or  inten- 
tion. Domicile  follows  the  changed  conditions,  and  is  estab- 
lished as  a  fact  whenever  its  essential  conditions  are  perfected 
or  complied  with  in  the  place  of  residence. 

The  rules  of  domicile  are  of  importance  because  they  largely 
determine  the  status  of  an  individual  at  international  law. 
They  are  applied,  by  the  courts  of  all  civilized  states,  in  the 

Svvabey  and  Tristram,  441  ;    Hod<r-  Mitchell  vs.  U.  S.  21  Wallace,  350  ; 

son    vs.    De    Buchesne,    12    More,  the  Fj'ancis,   8    Cranch,   335;    the 

Privy  Council,  288.  Ncreide,     9     Cranch,      388 ;      the 

'Mitchell  vs.  U.  S.  21   Wallace,  Dos    Hci-inanos,    2    Wheaton,    76; 

352;  Wharton,  Confl.    Laws,  5^  55;  The  Fricndschaft,  3  Wheaton,  14; 

lioyd's    Wheaton,  §    151D;    Dicey  Boyd's  Wheaton, §  i  51  E;  IV  Philli- 

on   Domicile,  pp.  3,  4,  06,  74-91  ;  more,  pp.  145-150,  151-203;  I  Hal- 

I    Halleck,    pp.    362-368;    Boyd's  leek,  pp.  363-368,  374-383;  Dicey 

Wheaton,  5^  151E.  on  Domicile,  pp.  8,  9,  86-96. 

'  Desmare  vs.  U.  S.  3  Otto,  605 ; 
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decision  of  cases  arising  in  private  international  law  ;  and  they 
become  specially  important  in  time  of  war,  since  by  them  the 
character  of  an  individual  as  an  enemy  or  neutral  is  fixed  and 
determined.' 

Kinds  of  Domicile.  Three  kinds  of  domicile  are  recog- 
nized by  law  : " 

(i.)  Doviicilc  of  Origin.  This  coincides  with  citizenship  by 
birth  and  has  already  been  described/     If  another  domicile 


'  Domicile  in  the  law  of  prize 
becomes  an  important  considera- 
tion, because  every  person  is  to  be 
considered  in  such  proceedings  as 
belonging  to  that  country  where 
he  has  his  domicile,  whatever  may 
be  his  native  or  adopted  country. 
— The  William  Bagalcy,  5  Wallace, 
377.  The  question  of  enemy  or 
friend  depends  upon  the  domicile. 
— The  Ami  Green,  i  Gallison,  274  ; 
X.h.&  Joseph.  Ibid.  545;  the  Francis, 
Ibid.  614  [618].  The  property  of  a 
commercial  house,  established  in 
the  enemy's  country,  is  subject  to 
seizure  and  condemnation  as  prize, 
though  some  of  the  partners  may 
have  a  neutral  domicile.  —  The 
Cheshire,  3  Wallace,  231.  Neutral 
friends,  or  even  citizens  who  re- 
main in  the  country  of  the  enemy, 
after  the  declaration  of  war,  have 
impressed  upon  them  so  much  the 
character  of  enemies  that  trading 
with  them  becomes  illegal,  and  all 
property  so  acquired  is  liable  to 
confiscation. — The  William  Baga- 
ley,  5  Wallace,  377  [405].  Goods, 
the  property  of  merchants  actually 
domiciled  in  the  enemy's  country 
at  the  breaking  out  of  a  war,  are 
subject  to  capture  and  confiscation 
as  prize.— The  Mary  and  Susan,  i 
Wheaton,46. 

^  IV  Phillimore,  pp.  151 -163;  I 
Halleck,  p.  362;  Dicey  on  Domi- 
cile, pp.  4,  5 ;  Boyd's  Wheaton,  § 
151C. 

'  IV  Phillimore,  pp.  25-31 ;  Ibid, 
pp.  58-60,  151-163;  I  Halleck,  pp. 


362,  374,  375  ;  Boyd's  Wheaton, 
§  151C.  A  naturalized  citizen  who, 
in  time  of  peace,  returns  to  his 
native  country  for  the  purpose  of 
trade,  but  with  the  intention  of  re- 
turning again  to  his  adopted  coun- 
try, continuing  in  the  former  a  year 
after  the  knowledge  of  the  exist- 
ence of  war  between  the  two  coun- 
tries for  the  purpose  of  winding  up 
a  complicated  business,  and  engag- 
ing in  no  new  commercial  trans- 
actions whatever  with  the  enemy, 
and  actually  returning  to  his  adopt- 
ed country  in  a  little  more  than  a 
year  after  his  first  knowledge  of  the 
war,  is  to  be  considered  as  having 
gained  a  domicile  in  his  native 
country,  and  his  goods,  captured 
after  the  war,  liable  to  condemna- 
tion.— The  Frances,  8  Cranch,  335. 
Goods,  the  property  of  merchants 
actually  domiciled  in  the  enemy's 
country  at  the  breaking  out  of  war, 
are  subject  to  capture  and  con- 
fiscation as  prize. — The  Mary  and 
Susan,  I  Wheaton,  46.  Where  a 
native  citizen  of  the  United  States 
emigrated  before  a  declaration  of 
war  to  a  neutral  country,  there  ac- 
quired a  domicile,  and  afterward 
returned  to  the  United  States  dur- 
ing the  war  and  re-acquired  his 
native  domicile,  he  became  a  re- 
dintegrated American  citizen  ;  and 
could  not  a.itev\va.rd.  flagrante bello, 
acquire  a  neutral  domicile  by  again 
emigrating  to  his  adopted  country. 
—  The  Dos  Hermanos,  2  Wheaton, 
76.     The  native  character  does  not 
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be  acquired,  and  subsequently  lost,  the  domicile  of  origin  is 
said  to  revert.^ 

(2.)  Domicile  of  Choice.  This  is  the  civil  status  that  is  ac- 
quired by  an  individual  as  a  consequence  of  residence  in  a 
place,  other  than  that  of  his  birth,  with  the  intention  of  re- 
maining.^ 

(3.)  Domicile  by  Operation  of  Laiv.  This  status  results  when 
a  dependent  person  passes  under  the  control  of  a  legal  supe- 
rior. Such  is  the  case  with  the  domicile  of  a  woman  at  mar- 
riage, or  of  a  child  at  adoption,  or  when  an  illegitimate  child  is 
legitimated  in  accordance  with  the  law  of  the  place  where  such 
legitimation  occurs.*  The  domicile  of  dependent  persons,  thus 
created  by  operation  of  law,  may  change  when  the  condition 
of  dependency  is  terminated  ;  the  domicile  of  the  wife,  for 
example,  may  be  changed  after  the  death  of  her  husband ;  as 
may  that  of  an  infant  upon  attaining  his  majority  ;  or  that  of 
a  person  under  constraint,  when  the  legal  constraint  is  removed, 
as  when  a  person  in  the  military  or  naval  service  is  discharged 
and  thereby  resumes  his  freedom  of  choice  in  respect  to  move- 
ment, residence,  and  occupation. 

Passports.  It  has  been  seen  that  the  citizenship  of  an  in- 
dividual, when  drawn  in  question  in  a  foreign  country,  is 
proved  by  documentary  evidence  of  allegiance.  This  evidence 
is  contained  in  passports,  and  -a  passport  or  certificate  of  origin 
may  be  defined  as  a  written  instrument,  issued  by  the  author- 
ity of  the  state  for  the  identification  and  protection  of  its 
citizens  when  travelling  abroad,  and  containing :  first,  a  certifi- 


revert  by  the  mere  return  to  his  continues.  —  The    Friendschaft,   3 

native  country  of  a  mcrcliant  who  Wheaton,  14. 

is  domiciled  in  a  neutral  country  '  I  Haileck.  pp.  374,475;  Dicey, 

at  the  time  of  capture;  who  after-  pp.  86-96;  IV  I'hillimore,  pp.  54-57; 

ward  leaves  his  commercial  estab-  Boyd's  Wheaton,  §  151C. 
lishment  in  the  neutral  country  to  ^  IV  Phillimore,  pp.   145-226  ;    I 

be  conducted    by  his  clerks  in  his  Halleck,  pp.  362-367;    Dicey,   pp. 

aljsence;  who  visits  his  native  coun-  73-86;  Boyd's  Wheaton,  §  15111. 
try  merely  on  mercantile  business,  '•'  Dicey,    pp.   96-109;    IV   Bhilli- 

and  intenrls  to  return  to  his  adopt-  more,  pp.  61-100;    I    Ilallcck,  pp. 

ed  country.     Under  these  circum-  368-371, 
btanccs  the  neutral  flornicilc  still 
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cate  of  the  citizenship  of  the  bearer  or  holder;  and,  second, 
formal  permission  for  such  citizen  to  leave  the  state  of  his  al- 
legiance. They  are  issued  under  such  regulations  and  restric- 
tions as  the  state  may  see  fit  to  impose,  and  bear,  as  a  rule, 
the  seal  of  the  state  under  whose  authority  they  have  been 
issued.  When  lawfully  issued  they  constitute  evidence  of 
identity  and  nationality  when  a  question  of  citizenship  arises 
in  a  country  other  than  that  of  the  individual  who  produces 
them.  They  are  obtained  upon  application  duly  made  in  be- 
half of  the  individual  desiring  them,  such  application  being 
supported  by  evidence  of  the  birth  or  naturalization  of  the 
applicant.' 

Issue  of  Passports  in  the  United  States.  In  the  United 
States  passports  are  issued  by  the  State  Department,  or  by 
such  diplomatic  and  consular  officers  as  the  President  may 
designate,  and  under  such  rules  as  he  may  prescribe.  The 
officers  who  are  entitled,  by  law,  to  issue  them  are  vested 
with  discretion  in  the  matter,  and  may  decline  to  furnish 
them  to  persons  as  to  whose  right  to  them  there  is  any 
doubt.^ 

The  term  passport,  or  sea-letter,  is  also  applied  to  a  similar 
instrument  issued  in  behalf  of  the  owner  of  a  vessel  and  cer- 
tifying to  his  nationality  as  well  as  to  the  registry  of  the 
ship.  The  term  "sea-letter"  relates  rather  to  the  cargo; 
the  term  "  passport,"  when  used  in  this  connection,  having 
to  do  with  the  nationality  of  the  vessel  and  the  citizenship 
of  its  owner.^ 


'  Kliiber,  §  212;  I  De  Martens,  §  1893,  pp.  25,  593,603,  530-536;  1895, 

84;    II  Ibid.  §  219;    Bluntschli,  §  part  i.  pp.  8-20,  514-523. 

251  ;  II  Dig.  Int.  Law,  §§  191-195.  '  Bluntschli,  §  326;   III  Dig.  Int. 

"  For  the  statutes  regulating  the  Law,  §§  409,  410.  The  term  pass- 
issue  of  passports  to  citizens  of  the  port  is  sometimes  applied  to  the 
United  States,  see  §§  4075-4077  safe  conduct,  issued  by  a  bellig- 
Revised  Statutes,  and  paragraphs  erent  in  time  of  war,  as  a  protec- 
146-167  Consular  Regulations  of  tion  to  a  person  travelling  in  the 
1896.  See  also  Foreign  Relations  theatre  of  military  operations, 
of  the  United  States,  1888,  p.  1664; 
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References.  The  international  view  of  citizenship  has  changed  so 
radically  in  recent  times  as  to  render  obsolete  most  of  the  literature, 
upon  the  subject  of  national  character,  which  antedates  the  present 
century.  For  an  account  of  the  origin  and  development  of  the  principle 
of  popular  sovereignty,  to  which  the  changed  view  of  allegiance  is  largely 
due,  see  Maine,  "  Popular  Government  "  ;  Cooley,  "Constitutional  Law," 
pp.  25,  26  ;  Amos,  "  Science  of  Law,"  pp.  13-27.  For  the  old  view  of  alle- 
giance, see  Grotius,  bk.  i.  chap.  i.  par.  v.  note,  28-32;  chap.  iii.  par.  ix. ; 
bk.  ii.  chap.  iii.  par.  viii.;  and  Vattel,  liv.  i.  chap.  xix.  For  the  modern 
view,  see  I  Halleck,  chap.  xii. ;  Heffter,  chap.  i.  §  ii.  Considerable  in- 
terest in  the  subject  of  allegiance  and  national  character  was  manifested 
by  many  nations  between  the  years  i860  and  1880.  During  this  pe» 
riod  a  number  of  naturalization  treaties  were  negotiated.  For  informa- 
tion upon  the  subject  of  Naturalization,  Expatriation,  and  Domicile,  the 
student  is  referred  to  existing  naturalization  treaties,  to  reports  of  com- 
missions upon  those  subjects,  and  to  the  new  works,  or  new  editions  of 
old  works,  which  have  appeared  since  1870.  In  this  connection  see 
Hall,  §§  66-74,  appendix  iii.;  I  Halleck,  chap,  xii.;  Heffter,  chaps,  i.  ii.; 
see  also  the  "  Report  of  the  English  Naturalization  Commission  of 
1868  "  ("  Diplomatic  Correspondence  of  the  United  States,  1873,"  part  ii. 
pp.  1 232 -1424),  and  the  naturalization  treaties  of  the  United  States; 
"Treaties  and  Conventions  of  the  United  States,  1776- 1870,"  vol.  i.; 
"  Revue  de  Droit  International,"  pp.  102-112;  ii.  Ibid.  pp.  107-120;  xii. 
Ibid.  pp.  312-316;  XX.  Ibid.  pp.  498,  607;  xxx.  Ibid.  pp.  413-444;  For- 
eign Relations  of  the  United  States,  1877,  pp.  246-252;  1882,  Ibid.  pp. 
344-346;  1885,  Ibid.  p.  392;  1886,  Ibid.  p.  315;  1887,  Ibid.  pp.  1073,  1074; 
1888,  Ibid.  p.  1648;  1893,  Ibid.  pp.  569,  572,  699,  706,  715.  The  rules  of 
domicile  are  very  fully  discussed  in  Wharton  and  Story  ;  I  Halleck,  chap, 
xii.;  Heffter,  chap.  i.  §  iii.;  Ill  Phillimore,  chaps,  iii.-xiii. ;  Hall,  pp. 
220-241  and  572;  Dicey  on  Domicile;  Boyd's  Wheaton,  pp.  1 18-212; 
Bar,  "International  Law,"  §§  29-32,  39;  Lawrence,  Int.  Law,  §§  114- 
118;  II  Dig.  Int.  Law,  §§  171-207;  Pomeroy,  §  171  ;  Walker,  Int.  Law, 
pp.  204-221;  III  Moore,  Dig.  Int.  Law,  §§  372-486. 


CHAPTER  V 

EXTRADITION 

The  Right  of  Criminal  Jurisdiction.  The  right  of  a  state 
to  try  and  punish  offenders  for  crimes  committed  within  its 
territorial  limits  is  indisputable,  being  an  essential  incident  of 
its  sovereignty.  It  matters  not  by  whom  such  offences  have 
been  committed,  for  all  persons,  whether  citizens  or  aliens, 
are,  in  this  regard,  subject  to  the  law  of  the  state  in  which 
they  may  be  at  any  time ;  the  presumption  being  that,  by 
entering  the  territory  of  a  state,  they  voluntarily  submit  them- 
selves to  the  operation  of  its  laws.  They  are  also  presumed 
to  know  those  laws,  and  a  plea  of  ignorance  as  to  their  re- 
quirements will  not  shield  them  from  the  consequences  of 
disobedience.  Nor  can  an  individual  claim  the  protection 
of  his  own  government  in  any  course  of  action  which  is 
opposed  to  the  law  of  the  state  in  which  he  is  sojourning. 
He  can  demand  such  protection,  as  of  right,  only  when  his 
behavior  has  been  correct,  and  his  conduct  in  all  respects 
lawful. 

Duty  of  a  State  as  to  Crimes  Committed  Abroad.  The 
duty  of  a  state  to  assist  other  states  in  the  execution  of  their 
criminal  laws  is  less  generally  conceded.  Some  writers  have 
maintained  that  it  is  incumbent  upon  every  state  to  refuse 
asylum  to,  and  upon  proper  application  to  deliver  up,  all  per- 
sons charged  with  crimes  of  excessive  atrocity,  or  which  affect 
the  peace  and  security  of  society.'     The  contrary  view,  that 

'  Chancellor  Kent  advocates  this  est  principles  of  justice. — I  Kent, 

view  and,  after  citing  authorities  in  Holmes  ed.   p.  37.     The  contrary 

its  support,  gives  it  as  his  opinion  view,  however,  that  extradition  can 

that  it  is  based   upon   the   plain-  only  be  had  in  pursuance  of  treaty 
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extradition  is  a  matter  of  comity,  or  treaty  stipulation,  has 
been  as  ably  maintained,  and  is  now  more  generally  accepted 
by  text  writers  of  authority,'  and  sanctioned  by  the  usage  of 
nations. 

Surrender  by  Comity  and  Treaty.  The  practice  of  re- 
fusing asylum  to  foreign  criminals,  and  of  surrendering  them 
through  comity,  prevails  to  a  considerable  extent  on  the  con- 
tinent of  Europe.  In  England  and  the  United  States  the  al- 
most invariable  practice  has  been  to  surrender  criminals  only 
in  accordance  with  treaty  stipulations.     While  no  positive  rule 


stipulations  is  the  one  now  general- 
ly accepted. — I  Halleck,  chap.  vii. 
§  28  ;  I  Twiss,  §  237.  There  is  noth- 
ing in  the  law  of  nations,  as  ex- 
plained by  the  usage  and  practice 
of  the  most  respectable  among 
them,  which  imposes  on  us  any 
obligation  to  deliver  up  fugitives 
from  foreign  justice. — I  Opinions  of 
Attorney-General,  p.  521.  The  in- 
ternational extradition  of  fugitives 
from  justice  is  a  duty  of  comity, 
not  of  strict  right. — Wing's  case,  VI 
Opinions  of  Attorney- General,  p. 
85,  Cushing(i853).  It  is  the  settled 
policy  of  the  United  States  not  to 
make  such  extradition,  except  in 
virtue  of  express  stipulations  to 
that  effect.  Hence  the  United 
States  ought  not  to  ask  for  extra- 
dition in  any  cases  as  an  act  of 
mere  comity. — Ibid.  According  to 
the  practice  of  the  Executive  De- 
partments, the  President  is  not 
deemed  to  be  authorized  to  order 
tlie  delivery  of  fugitives  from  jus- 
tice in  the  absence  of  any  express 
provision  by  treaty. — III  Opinions 
of  Attorney-General,  p.  661.  A  for- 
eign government  has  no  right,  by 
the  law  of  nations,  to  demand  of 
the  Government  of  the  United 
States  a  surrender  of  a  citizen  or 
subject  of  such  foreign  country  who 
has  committed  a  crime  in  his  own 
country,  and  is  afterwards  found 
within    the   limits   of   the   United 


States.  It  is  a  right  which  has  no 
existence  without,  and  can  only  be 
secured  by,  a  treaty  stipulation. — 
Case  of  Jose  Ferreira  dos  Santos, 
II  Brockenbrough,  493. 

'  Hall,  pp.  59,  60 ;  Bar,  p.  17,  and 
pp.  623-625.  685-686,  702-737. 
Case  of  Carl  Vogt.  —  The  extradi- 
tion of  Carl  Vogt,  who  was  charged 
with  burglary,  robbery,  and  murder, 
committed  in  Belgium,  was  asked 
of  the  United  States  by  the  Bel- 
gian Government  in  1873;  there 
being  no  extradition  treaty  with 
that  power,  his  surrender  was  re- 
quested on  the  ground  of  comity. 
After  prolonged  consideration  of 
the  request  the  Belgian  minister 
was  advised  that  Vogt's  surrender, 
as  an  act  of  comity,  was  impossi- 
ble on  the  ground  that  "  the  au- 
thority of  the  Executive  to  abridge 
personal  liberty  within  the  jurisdic- 
tion of  the  United  Slates,  and  to 
surrender  a  fugitive  from  justice  in 
order  that  he  may  be  taken  away 
from  their  jurisdiction,  is  derived 
from  statutes  of  Congress,  which 
confer  that  power  only  in  cases 
where  the  United  States  are  bound 
by  treaty  to  surrender  such  fugi- 
tives, and  have  a  reciprocal  right  to 
claim  similar  surrender  from  an- 
other power." — United  States  For- 
eign Relations,  1873,  part  i.  p.  81  ; 
see  also  X I V^  Opinions  of  Attorney- 
General,  p.  281, 


1 68  THE   ELEMENTS   OF   INTERNATIONAL   LAW 

can  be  laid  down  upon  this  subject,  it  may,  perhaps,  be  said 
that  extradition  by  comity  is  more  common  among  states  hav- 
ing strongly  centralized  governments,  than  in  those  in  which 
representative  institutions  are  so  firmly  established  as  to  con- 
stitute an  efficient  check  upon  the  executive  branch  of  the 
government,  and  where  restrictions  upon  personal  liberty  are 
not  readily  tolerated/ 

Difference  of  View  as  to  Criminal  Jurisdiction.  The 
views  as  to  criminal  jurisdiction  which  prevail  in  different 
states  vary  considerably,  and  depend,  in  any  particular  state, 
partly  upon  its  constitution  and  partly  upon  the  source  from 
which  it  derives  its  system  of  law.  In  England  and  the  Unit- 
ed States,  where  the  common  law  prevails,  criminal  jurisdic- 
tion is  regarded  as  strictly  territorial.  Crimes  are  tried  and 
punished  at  the  place  of  their  commission,  and  criminal  courts 
have  no  jurisdiction  over  offences  committed  beyond,  or  out- 
side of,  certain  territorial  limits,  which  are  exactly  defined  in 
the  laws  which  create  them.  These  states,  therefore,  are  will- 
ing to  surrender  criminals  who  have  taken  refuge  within  their 
borders,  even  when  they  are  subjects  of  the  surrendering  state. 
They  object  to  such  surrender  only  when  the  offence  is  of  a 
political  character,  when  the  definitions  of  crime  in  the  de. 
manding  state  are  much  stricter  than  their  own,  or  when  the 
forms  of  trial  are  such  as  to  be  regarded  as  unjust,  or  unfair, 
when  judged  by  their  own  standards  of  criminal  procedure. 
Among  the  Continental  states  of  Europe,  and  in  those  of 
Central  and  South  America,  whose  systems  of  jurisprudence 
are  largely  based  upon  the  Roman  law,  a  different  view  of 
jurisdiction  prevails.  The  law  of  the  state  is  presumed  to 
follow  a  subject  wherever  he  may  go,  and  to  control  and  regu- 
late his  actions  and  conduct  to  the  same  extent  abroad  as  at 
home.     Their  criminal  courts,  therefore,  have   power   in   cer- 

'  See  note  i  to  page  167.     Spain  charged  with  forgery  and  embezzle- 

surrendered    one    Tweed,   a    fugi-  ment,  and  was  surrendered  on  con- 

tive    from    justice    in    the    State  dition    that    his  case   was  not   to 

of  New  York,  in  1876,  and  Japan  constitute  a  precedent.     See  also 

surrendered    one    Calvin    Pratt,  Foreign   Relations   of  the  United 

through  comity,  in  1885.    Pratt  was  States,  1S78,  p.  560. 
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tain  cases  to  try  the  case  if  the  person  of  the  offender  is 
subject  to  their  jurisdiction,  and  so  can  punish  a  subject 
after  his  return  home,  for  a  crime  committed  abroad.  These 
states,  therefore,  while  they  will  surrender  foreign  criminals 
who  have  escaped  to  their  territory,  hesitate,  and  often  de- 
cline, to  surrender  their  own  subjects  for  crimes  committed 
abroad.' 


'  Lawrence,  Int.  Law,  §§  132,  133  ; 
I  Twiss,  §§  240-242;  Walker,  Sci. 
Int.  Law,  pp.  232-238;  Kliibcr,  § 
66  ;  Heffter,  §  63.  "  Three  causes 
have  operated,  during  the  present 
century,  to  diminish  extra-terri- 
torial pretensions  in  criminal  mat- 
ters: (i)  The  growth  of  the  idea  of 
nationality  and  of  equality;  (2)  the 
development  and  extension  of  com- 
mercial intercourse;  (3)  the  more 
general  recognition  and  perform- 
ance, by  independent  states,  of 
their  rights  and  duties  under  inter- 
national law.  The  first  cause  has 
operated  to  produce  a  clearer  ap- 
prehension of  the  objects  of  na- 
tional existence,  and  of  the  bounds 
of  national  authority ;  the  second 
has  rendered  more  apparent  the  ne- 
cessity of  personal  immunity  from 
vexatious  and  unjust  prosecutions 
under  foreign  and  unknown  laws; 
the  third  has  made  governments 
more  ready  to  abandon  assump- 
tions of  authority  which  infringe 
the  rights  of  other  sovereign  pow- 
ers. The  infliction  of  punishment 
involves  an  exercise  of  power,  and 
power  implies  subjection.  This 
I)rin(;iple  holds  good  in  public  as 
well  as  in  private  affairs.  The  pun- 
ishment by  one  state  of  the  citizen 
of  another  state  for  an  act  for  which 
he  is  solely  answerable  to  the  laws 
of  the  latter,  or  even  for  an  act  for 
which  he  was  not  answerable  to 
the  laws  of  the  former,  is  a  public 
wrong.  For  a  nation  to  hold  its 
penal  laws  to  be  binding  on  all  per- 
sons within  the  territory  of  another 


state,  is  to  assert  a  right  of  sover- 
eignty over  the  latter,  and  to  im- 
pair its  independence.  A  state 
may,  if  it  see  fit,  tie  its  criminal  law 
about  the  neck  of  its  citizen,  and 
hold  him  answerable  for  its  vio- 
lation everywhere.  But  even  this 
power  of  control  has  its  limitations. 
For  the  citizen  so  bound  is,  never- 
theless, not  exempt  from  obedience 
to  the  law  of  the  place  where  he 
may  be,  and  it  would  be  no  defence 
to  a  charge  of  having  violated  it  to 
say  that  the  act  complained  of  was 
required  by  the  penal  law  of  his 
own  country.  The  local  allegiance 
would  be  paramount;  his  double 
allegiance  would  be  his  misfortune, 
for  relief  from  which  he  could  ap- 
peal to  the  mercies  of  his  own  gov- 
ernment alone.  When  a  man  in 
his  own  country  violates  its  laws, 
he  is  answerable,  for  his  miscon- 
duct, to  those  laws  alone;  and  it  is 
his  right  to  be  tried  under  them, 
and  in  accordance  with  the  meth- 
ods of  procedure  which  they  pre- 
scribe. To  say  that  he  may  be  an- 
swerable to  another  law,  because 
the  person  he  attacks  is  a  foreigner, 
would,  in  principle,  subject  him  in 
his  own  country  to  a  dual,  but  to 
an  indefinite,  responsibility.  Such 
a  pretension  is  an  assertion,  not 
only  of  an  ivtpertuin  t'fi  imperio,  but 
of  i))tpcria  in  imperio.  It  would 
expose  citizens  and  all  other  per- 
sons in  the  United  States  to  liabil- 
ity to  as  many  penal  systems  as 
there  happened  to  be  nationalities 
represented  in  the  foreign  popula- 
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TJie  Cutting  Case.  Although  this  case  is,  in  strictness,  an  ex- 
ample of  the  interposition  of  a  state  to  protect  its  citizens 
abroad,  it  illustrates,  at  the  same  time,  an  important  difference 
which  now  exists,  as  to  the  right  of  a  state  to  punish  acts,  in 
violation  of  its  laws,  committed  not  only  beyond  its  boundaries, 
but  within  the  territorial  jurisdiction  of  another  state.  Cutting 
was  an  American  citizen,  and  a  resident  of  El  Paso,  in  the  State 
of  Texas,  where  he  was  engaged  in  the  publication  of  the  Ccn- 
tincla,  a  weekly  newspaper.  In  June,  1886,  Cutting  published 
an  article  defamatory  of  one  Medina,  a  Mexican  citizen.  He 
afterward  crossed  the  Rio  Grande  into  Mexican  territory,  where 
he  was  arrested  on  a  charge  of  criminal  libel,  in  violation  of 
paragraph  186  of  the  Mexican  Penal  Code,  a  statute  which, 
under  certain  conditions,  confers  jurisdiction  upon  the  crim- 
inal courts  of  that  state  to  try  offences  against  citizens  of  Mex- 
ico committed  by  foreigners  in  foreign  territory.  Mr.  Cutting 
was  brought  before  a  local  criminal  court,  and  required  to  sign 
a  "  reconciliacion,"  an  instrument  peculiar  to  Mexican  juris- 
prudence, which  operated  as  a  settlement  between  the  parties, 
in  consideration  of  which  the  aggrieved  party  abandoned  fur- 
ther criminal  proceedings.  Cutting  then  returned  to  the  United 
States,  where  he  published  a  card  in  the  Ccntincla,  in  which  he 
reiterated  his  former  charges,  and  added  others,  in  which  he 
characterized  Medina's  action  as  contemptible  and  cowardly. 
Returning  to  Mexican  territory  on  June  23d,  he  was  again  ar- 
rested, presumably  on  the  same  charge.  His  trial,  which  re- 
sulted in  a  conviction,  was  completed  on  August  7th,  and  he 
was  sentenced  to  imprisonment  at  hard  labor  for  one  year,  in 
addition  to  which  a  fine  of  $600  was  imposed,  and,  in  default 
of  payment,  his  confinement  at  hard  labor  was  to  continue  for 
a  further  period  of  one  hundred  days.  The  case  was  carried,  by 
way  of  appeal,  to  the  Supreme  Court  of  the  State  of  Chihuahua, 


tion.     Every  fresh  accession  to  that  statement  of  such  a  proposition  is 

population  would  extend  the  oper-  a  sufficient  refutation  of  it."— For- 

ation,  and  potentially  increase  the  eig;n  Relationsof  the  United  States, 

variety  of  foreign  penal  systems  in  1887,  pp.  839,  840. 
force  in  this  country.     The   mere 
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where  the  sentence  of  the  lower  court  was  affirmed,  but  the 
prisoner  was  released  on  the  ground  that  the  plaintiff  had 
withdrawn  from  the  prosecution  of  the  suit. 

As  the  act  of  publication  had  taken  place  within  the  terri- 
torial jurisdiction  of  the  United  States,  the  American  minister 
to  Mexico  was  instructed,  on  July  19th,  to  demand  the  instant 
release  of  Mr.  Cutting,  upon  the  ground  that  the  offence  had 
been  committed  in  a  place  beyond  the  jurisdiction  of  Mexico, 
and  the  assumption  of  the  Mexican  tribunal  to  punish  a  citi- 
zen of  the  United  States  for  an  offence  against  the  law  of 
Mexico,  wholly  committed  and  consummated  in  his  own  coun- 
try, was  an  invasion  of  the  sovereignty  and  independence  of 
the  United  States.  The  Mexican  Government  contended  that 
the  act  of  its  tribunal  was  justified  by  the  rules  of  interna- 
tional law,  and  that  the  question  of  determining  whether  the 
case  was  triable  in  Mexico,  or  not,  was  one  which  was  to  be 
decided  by  the  courts  of  that  state.  The  Mexican  minister 
does  not  seem  to  have  relied,  chiefly,  if  at  all,  upon  the  ground 
that  the  publication  of  the  libel  in  Mexico  would  have  operated 
to  confer  jurisdiction  upon  its  courts  to  try  the  case,  but  rested 
his  argument  upon  the  grounds  above  stated.  The  correct- 
ness of  the  views  advanced  by  the  Mexican  Foreign  Office  was 
denied  by  the  United  States,  and  its  demand  was  persisted  in. 
The  case  terminated  with  the  release  of  Mr.  Cutting  under  the 
decision  rendered  by  the  court  of  appeals. 

The  affair  illustrates  the  difference  of  view,  in  respect  to  the 
power  to  punish  crime,  which  exists  between  states  whose  legal 
systems  are  based  upon  the  Roman  law,  and  those  whose  juris- 
prudence is  derived  from  the  common  law  ;  the  view  of  the 
former  being  that  a  state  has  power  to  punish  the  offence, 
wherever  committed,  whenever  the  offender  is  found  within  its 
jurisdiction;  the  latter,  on  the  other  hand,  regard  jurisdiction 
to  punish  crime  as  strictly  territorial  in  character,  and  that  an 
offence  can  only  be  lawfully  tried  and  punished  in  the  terri- 
torial jurisdiction  in  which  it  was  committed.  The  common 
law  vit.-w  of  thu  matter  is  sup[)orted  by  the  principles  of  inter- 
nal iwiial  law,  us  thosQ  principles  are  now  gen<-'''ally  accepted 
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and  understood.  If  a  state  is  sovereign  and  independent 
within  its  territorial  limits — a  doctrine  that  lies  at  the  basis  of 
the  law  of  nations — the  right  to  try  and  punish  crimes,  com- 
mitted within  its  territory,  is  an  essential  attribute  of  sov- 
ereignty, and  the  attempt  to  try  such  offences  in  an  alien  ju- 
risdiction is  an  invasion  of  such  sovereignty  to  the  extent  of 
the  jurisdiction  exercised  in  the  particular  case/ 

As  a  result  of  increased  international  intercourse,  and  with 
the  rapid  extension  of  commerce  which  has  taken  place  in  re- 
cent times,  each  group  of  nations  has  found  it  necessary  to 
modify,  to  some  extent,  its  peculiar  view  of  criminal  jurisdic- 
tion. All  modern  nations  punish  the  crime  of  piracy,  wherever 
committed;  and  most  of  them  punish  their  own  subjects  for 
engaging  in  the  slave-trade.  England  and  the  United  States 
punish  many  crimes  committed  by  their  subjects  beyond  their 
territorial  jurisdiction,  especially  on  the  high  seas.  On  the 
other  hand,  many  Continental  states  find  it  no  longer  necessary 
to  assert  so  extensive  a  jurisdiction,  in  criminal  matters,  as  is 
warranted  by  their  legal  systems.  Jurisdiction  over  many  of- 
fences of  small  importance,  amounting  to  misdemeanors  at 
common  law,  is  now  generally  abandoned  by  them,  and  crimes 
of  a  more  serious  character  are  triable  only  on  complaint  of 
the  injured  party,  when  both  have  come  within  their  terri- 
torial jurisdiction.  Most  states,  however,  punish  crimes  against 
the  state,  such  as  treason,  counterfeiting,  etc.,  wherever  com- 
mitted, when  the  person  of  the  criminal  is  found  within  their 
jurisdiction.' 

'  For  the  correspondence  in  this  'The  following  summary  of  the 
case,  see  Foreign  Relations  of  the  practice  of  the  principal  states  of 
United  States,  1886,  pp.  691-707  ;  the  world,  in  respect  to  the  punish- 
1887,  Ibid.  pp.  751-867;  1888,  Ibid,  mentof  offences  committed  abroad, 
pp.  1 1 13, 1 189,  1 199,  1201.  Foranex-  is  extracted  from  the  report  of  As- 
haustive  report  on  the  questions  of  sistant  Secretary  Moore  in  the  Cut- 
international  law  involved,  see  the  ting  case: 

Report  on  Extraterritorial  Crime,  "  Foreigners  are  punished  who, 

by  J.  Bassett  Moore,  Assistant  Sec-  outside  of  the  national  territory  and 

retary  of  State,  For.  Rel.  of  the  U.  jurisdiction,  commit  offences: 

S.  1887,  pp.  757-867;  see  also  vol.  "  (i)  Against   the  safety   of  the 

XX.  Revue  de  Droit  International,  j-/rt/d';  (a)  By  France,  Germany,  Aus- 

pp.  559-577;  xxii.  Ibid.  pp.  234-250.  tria,  Hungary,  Italy,  Luxembourg, 
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Extradition.  The  term  extradition  is  applied  to  the  legal 
process  by  which  one  sovereign  state,  in  compliance  with  a 
formal  demand,  surrenders  to  another  state,  for  trial,  the  per- 
son of  a  criminal  who  has  sought  refuge  within  its  territory,' 


the  Netherlands,  Norway,  Russia, 
Sweden,  Greece,  Brazil,  Spain, 
Switzerland  ;  (b)  not  punished  by 
Denmark,  Great  Britain,  Portugal. 

"  (2)  Counterfeiiing  seals  of  ike 
state,  natwnal  moneys  having  cir- 
culation, national  papers  or  bank 
bills  authorized  by  hnv  ;  (a)  Pun- 
ished by  France,  Germany,  Austria, 
Belgium,  Hungary,  Italy,  Lux- 
embourg, the  Netherlands,  Nor- 
way, Sweden,  Greece,  Brazil,  Spain, 
Switzerland  ;  (b)  Not  punished  by 
Denmark,  Great  Britain,  Portu- 
gal. 

"(3)  Other  offoices :  (a)  General 
jurisdiction  of  offences  committed 
abroad,  by  foreigners  against  sub- 
jects, is  claimed  by  Greece  and 
Russia;  (b)  Such  offences  are  pun- 
ished by  Sweden  and  Norway,  if 
the  King  orders  the  prosecution  ; 
(c)  Crimes,  but  not  dclits,  committed 
by  foreigners  in  another  state  are 
punished  by  Austria,  provided  that 
(except  in  the  case  of  crimes,  speci- 
fied under  i  and  2),  an  offer  of  sur- 
render of  the  accused  person  has 
first  been  made  to  the  state  in  which 
the  crime  has  been  committed,  and 
has  been  refused  by  it ;  (d)  criminal 
offences  committed  abroad  by  for- 
eigners are  punished  by  Hungary, 
if  the  minister  of  justice  orders  the 
prosecution,  provided  the  act  is 
punishable  at  the  place  of  commis- 
sion, that  it  has  not  ceased  to  be 
punishable  there,  and  that  the  com- 
petent authority  does  not  under- 
take to  punish  it;  (e)  criminal  of- 
fences, committed  by  foreigners, 
against  Italians  in  another  state, 
are  punished  by  Italy,  but  only 
when  (except  in  the  cases  under  i 
and  2)  an  offer  of  surrender  of  the 
person  accused  has  been  made  to 


the  state  in  which  the  crime  was 
committed,  and  has  been  refused  by 
it,  unless  the  crime  was  committed 
within  three  miles  of  the  frontier, 
or  stolen  property  has  been  brought 
into  the  kingdom;  (f)  non-bailable 
offences,  committed  abroad  by  for- 
eigners, are  punished  by  Brazil,  if 
the  prosecution  is  authorized  by 
the  government,  and  the  laws  of  the 
criminal's  country  punish  foreigners 
in  like  cases;  (g)  criminal  offences, 
committed  outside  of  the  state,  by 
foreigners  against  citizens  or  sub- 
jects, are  not  punished,  under  any 
conditions,  by  France,  Germany, 
Belgium,  Denmark,  Great  Britain, 
Luxembourg,  the  Netherlands,  Por- 
tugal, Spain,  or  Switzerland."'' 

'  I  Moore  on  Extradition,  §  i ; 
Spear,  Ibid.  pp.  70,  71;  Heffter,  § 
63;  Kliiber,  §  66;  Bluntschli,  §§ 
394-401 ;  Lawrence,  Int.  Law,  §  132; 
Pomeroy,  §  198;  Vattel.  liv.  ii.  chap. 
vi-§§  75-77;  Dana'sWheaton,§  181, 
note  73 ;  Walker,  Science  of  Int. 
Law,  pp.  232-238. 

*  Foreign  Relations  of  the  United 
States,  1887,  pp.  757-867.  In  the  case 
of  the  United  .States  vs.  Arjona,  decided 
by  the  Supreme  Court  in  1886,  it  was 
held  that  the  counterfeiting  of  foreign 
securities,  wliether  national  or  corpo- 
rate, which  have  been  put  out  under  the 
sanction  of  public  authority  at  home, 
especially  the  counterfeiting  of  bank 
notes  and  bank  bills,  is  an  offence  against 
the  law  of  nations;  and  that,  conse- 
quently, the  Congress  of  the  United 
States  has  authority,  under  its  constitu- 
tional power  to  provide  for  the  punish- 
ment of  offences  against  the  laws  of  na- 
tions, to  enact  laws  to  punish  the  for- 
eign counterfeiting  of  foreign  securities 
in  the  United  .States. — United  States  vs, 
Arjona,  i2o  U.  S.  479. 
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Methods  of  Extradition.  Extradition  may  be  effected  in 
three  ways:  ist.  By  treaty;  2d.  In  accordance  with  authority 
conferred  by  municipal  law;  3d.  By  comit}'. 

Few  extradition  treaties  were  in  existence  at  the  beginning 
of  this  century,  and  most  of  those  now  in  force  have  been  ne- 
gotiated within  the  last  thirty  years.  Their  number  is  steadi- 
ly increasing,  and  the  present  tendency  is  to  regulate  the 
surrendry  of  criminals  exclusively  in  accordance  with  their 
stipulations.  These  treaties  are  usually  construed  with  great 
strictness;  the  list  of  criminal  offences  contained  in  the  body 
of  the  treaty  is  rigidly  adhered  to,  and  requests  for  the  extra- 
dition of  persons  charged  with  crimes  not  mentioned  in  such 
lists  are  almost  invariably  refused.' 

Extraditable  Offences.  The  crimes  for  which  extradition 
may  be  requested  are  those  as  to  which  there  is  a  concurrence 
of  opinion  among  all  civilized  states  as  to  definition  and  pun- 
ishment, and,  also,  as  to  the  kind  and  amount  of  evidence  nec- 
essary to  secure  a  conviction.  Wherever  that  course  seems 
necessary,  they  are  accurately  defined  in  treaties.  Those  com- 
mon to  most  extradition  treaties  are,  arson,  assaults  of  an 
aggravated  character,  burglary,  counterfeiting,  embezzlemsnt 
(either  of  public  monej-,  by  public  officers,  or  by  persons  hired 
or  salaried),  forgery,  larceny,  murder,  piracy,  rape,  and  robbery. 

Request  for  Extradition,  by  whom  Made.  In  general  the 
request  for  extradition,  and  the  consequent  surrender,  are  acts 
of  high  sovereign  authority,  and  are  made  in  the  formal  diplo- 
matic way.''     In  the  extradition  treaty  between  the  United 

'  For  a  general  discussion  of  the  General,    p.    215,    Gushing   (1856). 

subject,    see   vol.    xvii.    Revue    de  All  demands  of  international  ex- 

Droit    Int.    p.    375 ;     xix.    Ibid.    p.  tradition  must  emanate  from  the 

545;   XX.  Ibid.  pp.  36,  54;   Hall,  §  supreme  political  authority  of  the 

13,  pp.  59-61;  Bar,  §§  147-153;  I  demandingstate.— VII  Opinions  of 

Phillimore,  §§  371-389.  Attorney-General,  p.  6.    There  can 

^  To  justify  the  commencement  be  no  actual  extradition  without 

of  process   in  extradition,  it  must  proper   requisition   to  that  effect, 

appear     that     the     criminal     acts  addressed  by  the  foreign  govern- 

charged    were    committed    within  ment   to  the    Secretary    of    State, 

the  territorial  jurisdiction  of  the  — VIII     Ibid.    p.    240.     A  foreign 

demanding  government.— David's  mandat  d'arret,  setting  forth  the 

case,  VIII  Opinions  of  Attorney-  offence  of  a  fugitive  from  the  jus- 
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States  and  Mexico,  however,  requests  for  extradition  may  be 
made  by  the  governors,  or  other  civil  authorities,  of  the  fron- 
tier states,  or,  in  case  the  civil  authority  is  suspended,  then 
through  the  military  of^cer  in  chief  command  of  such  state  or 
territory. 

Conditions  of  Extradition.  The  following  provisions  are 
included  in  most  treaties  and  statutes  on  the  subject  of  extra- 
dition : 

{a.)  The  more  serious  crimes  only,  amounting  to  felony  at 
common  law,  are  extraditable. 

(d.)  Those  crimes  only  are  extraditable  as  to  which  there  is 
a  general  agreement,  among  civilized  states,  in  the  matter  of 
definition,  proof,  and  punishment. 


tice  of  a  foreign  country,  within 
the  terms  of  any  treaty  of  extradi- 
tion, such  mandat,  coming  through 
the  proper  pohtical  channel,  is  suf- 
ficient foundation  for  the  issue  of 
tlie  President's  warrant  authoriz- 
ing the  institution  of  proceedings 
before  tlie  judicial  authorities  of 
the  United  States. — Sucillon's  case, 
VII  Ibid.  p.  285.  Gushing  (1855). 
A  mere  notification  by  the  local 
officer  of  a  foreign  government  of 
the  escape  of  an  alleged  criminal 
is  not  sufficient  prima  facie  evi- 
dence of  a  case  to  justify  the  pre- 
liminary action  of  the  President. 
— ■  Maria  Theresa  Gerk's  case, 
VII  Ibid.  p.  6,  Gushing  (1854). 
Any  competent  magistrate  may 
take  jurisdiction  of  a  question 
of  international  extradition  volun- 
tarily ;  that  is,  without  the  previous 
a[>plicHtion  of  the  foreign  gov^ern- 
meuL,  or  issue  of  the  preparatory 
letters  permissive  of  the  President. 
— Wethcrwax's  case,  VIII  Ibid.  p. 
240,  Gushing  (1856).  A  commis- 
sioner for  the  United  States,  ap- 
poinlcfl  by  the  circuit  court,  is  a 
magistrate  within  the  meaning  of 
the  law  and  of  the  treaty  of  Wash- 
ington, and  as  such  has  power  to 


apprehend,  examine,  and  certify  as 
to  fugitives  from  justice.— IV  Ibid, 
p.  201.  A  requisition  for  a  fugi- 
tive is  not  necessary  to  a  prelimi- 
nary examination  upon  which  the 
evidence  of  criminality  is  to  be 
heard  and  considered,  but  with  a 
view  only  to  the  surrender,  after 
the  ascertainment  of  the  facts  show- 
ing the  party  charged  to  be  in  a 
condition  which  justifies  the  appre- 
hension and  commitment  for  trial 
according  to  the  laws  of  the  place 
where  he  or  she  shall  be  found. — 
Ibid.  The  mode  of  procedure  in 
such  cases  is  the  preferment  of  a 
complaint  to  a  judge  or  magistrate, 
setting  out  the  olTence  charged  on 
oath,  whereupon  the  judge  or  mag- 
istrate may  issue  a  warrant  for  the 
apprehension  of  the  person  accused. 
Up(jn  the  accused  being  brought 
before  the  judge  or  magistrate,  the 
latter  should  hear  and  consider  the 
evidence  of  criminality;  and  if  on 
such  hearing  the  evidence  be 
deemed  sullicient  to  sustain  the 
charge,  the  same  should  be  certi- 
fied to  the  executive  authority, 
that  a  warrant  may  issue  for  the 
surrender. —  Ibid. 
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(c.)  The  sufficiency  of  evidence  as  to  the  crime  for  which 
extradition  is  asked  is  determined,  in  a  majority  of  cases, 
by  the  law  of  the  state  in  which  the  criminal  has  taken 
refuge.* 

{d.)  A  state,  before  giving  effect  to  a  request  for  extradi- 
tion, will  punish  the  criminal  for  any  offence  which  he  may 
have  committed  against  its  own  municipal  laws. 

{e.)  Most  states  will  surrender  a  criminal  only  with  the  un- 
derstanding that  he  is  to  be  tried  for  the  crime  mentioned  in 
the  request  for  extradition,  and  for  no  other.'' 

(/.)  Many  states,  for  a  reason  already  given,'  decline  to  sur- 


•  In  re  Ezeta,  62  Fed.  Rep.  p. 
972.  A  fugitive  from  the  justice 
of  Great  Britain,  charged  with  the 
commission  of  the  crime  of  murder 
in  Scotland,  apprehended  in  the 
United  States,  and  examined  be- 
fore a  commissioner,  and  by  him 
certified  to  be  probably  guilty  on 
the  evidence  adduced,  should 
be  delivered  up  to  justice,  if  the 
evidence  upon  which  the  appli- 
cation is  founded  be  such  as,  ac- 
cording to  the  laws  of  the  place 
where  the  fugitive  shall  be  found, 
would  justify  his  or  her  apprehen- 
sion and  commitment  for  trial  if 
the  crime  had  there  been  commit- 
ted.—  Christiana  Cochrane's  case, 
IV  Opinions  of  Attorney-General, 
p.  201,  Nelson  (1843). 

"^  In  Lawrence's  case  (XV  Opin- 
ions of  Attorney-General,  p.  501),  it 
was  held  that  "where  a  fugitive  is 
extradited  under  the  treaty  of  1842 
between  Great  Britain  and  the 
United  States  (Pub.  Trs.  p.  432), 
and  where  the  surrender  is  effected 
pursuant  to  the  British  act  of  1870, 
the  provisions  of  the  act  of  1870 
have  no  bearing  whatever  upon  the 
rights  or  duties  of  the  government 
under  the  treaty."  It  was  also  held 
that  the  treaty  of  1842  with  Eng- 
land does  not  forbid  the  trial  of  a 
fugitive  delivered  under  it  for  an 


offence  other  than  that  for  which 
he  was  surrendered.  The  practice 
and  decisions  in  the  United  States, 
the  decisions  in  Canada,  and  the 
understanding  of  the  executive  and 
judicial  authoritiesof  Great  Britain 
have  all  agreed  in  considering  that 
fugitives  when  surrendered  to  jus- 
tice are  surrendered  absolutely,  and 
that  a  prisoner  so  surrendered  is 
subject  to  trial  for  off^ences  other 
than  the  particularoflfence  for  which 
hewassurrendered.  Uponthepoint 
that  a  surrendered  criminal  may,  in 
the  absence  of  any  prohibition  in 
the  treaty,  be  tried  for  offences  other 
than  those  for  which  he  was  sur- 
rendered, see  also  United  States 
7's.  Caldwell,  8  Blatchford,  131; 
United  States  vs.  Lawrence,  U. 
S.  C.  C.  So.  Dist.  N.  Y.,  Bene- 
dict, J.,  March,  1876;  Adriance  2/.?. 
Lagrave,  59  N.  Y.  R.  1 10.  And 
in  Canada,  Paxton's  case,  10  Low. 
Can.  Rep.  212,  11,  352;  Von  Aer- 
nam's  case,  Up.  Can.  Rep.  4  C  P. 
288  ;  In  re  Israel  Rosenbaum,  Su- 
preme Ct.  Canada,  1874.  See  also 
Ex.  Doc.  H.  R.  173,  44  Cong,  i 
Sess.;  Foreign  Relations  of  the 
United  States,  1876,  pp.  204-240, 
261-264;  1877,  pp.  271-279  (Wins- 
low's  case).  See  also  II  Moore,  §§ 
170-172. 
^See  pp.  168,  169. 
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render  their  own  citizens,  or  subjects,  whose  extradition  is 
asked  by  a  foreign  state.' 

(^.)  Most  states  refuse  to  surrender  persons  charged  with 
political  crimes." 

{h.)  Due  regard  being  had  to  differences  between  codes  of 
criminal  law  and  procedure,  crimes  can  best  be  tried  and  pun- 
ished at  the  place  where  they  were  committed. 

Extradition  Treaties  of  the  United  States.  The  United 
States  has  thus  far  negotiated  thirty-seven  extradition  treaties.' 
The  first  was  entered  into  in  1794,  and  is  comprised  in  Article 
27  of  Jay's  Treaty  with  England.  It  included  the  crimes  of 
murder  and  forgery  only,  and  contained  no  stipulation  as  to 
the  manner  in  which  persons,  charged  with  either  of  these 
crimes,  were  to  be  extradited.  No  legislation  was  had  by 
Congress  for  the  purpose  of  carrying  that  part  of  the  treaty 
into  effect,  and,  as  it  was  not  self-executing,  it  was  held  to  be 
legally  inoperative,  and  expired  by  limitation  in  1806.* 


'  Boyd's  Wheaton,  pp.  165,  166. 
I  Phillimore,  §  367. 

^  Emigrants  and  exiles  for  cause 
of  political  difference  at  home  are 
entitled  to  asylum  in  this  country, 
but  not  malefactors  ;  on  the  con- 
trary, the  foreign  government  which 
reclaims  its  fugitive  malefactors  is 
serviceable  to  us  by  ridding  us  of 
the  intrusive  presence  of  crime. — 
Sucillon's  case,  VII  Opinions  of  At- 
torney -  General,  p.  536,  Gushing 
(1855);  vol  xxix.  Revue  de  Droit 
Int.  pp.  5-16;  xxiv.  Ibid.  pp.  17- 
39;  xiv.  Ibid.  pp.  403,  475. 

^  When  reclamation  of  a  fugitive 
from  justice  is  made  under  treaty 
stipulation  by  any  foreign  govern- 
ment, it  is  the  duty  of  the  United 
States  to  aid  in  relieving  the  case 
of  any  technical  difTiculties  which 
may  be  interposed  to  defeat  the 
ends  of  public  justice,  the  object 
to  be  accomplished  being  alike 
interesting  to  both  governments — 
namely,  the  punishment  of  male- 
factors, who  are  the  common  ene- 


mies of  all  society. — VII  Opinions 
of  Attorney-General,  p.  536. 

■*  Thomas  Nash,  alias  Robins,  was 
charged  with  having  committed 
murder  on  board  the  Herrm'one, 
a  British  war  vessel,  on  the  high 
seas;  requisition  was  made  by  the 
British  minister  for  the  delivery 
of  the  offender  under  the  twenty- 
seventh  article  of  the  treaty  of  1 794, 
(Pub.  Trs.  p.  379.)  The  district 
judge  of  South  Carolina,  before 
whom  the  prisoner  was  brought 
by  habeas  corpus,  made  an  order, 
as  is  stated,  at  the  particular  re- 
quest of  the  President  of  the  Unit- 
ed States,  that,  as  there  was  sufTi- 
cient  evidence  of  criminality  to 
justify  the  apprehension  and  com- 
mitment for  trial  of  the  prisoner, 
he  be  delivered  over  by  the  marshal 
of  the  court  to  the  British  consul 
under  the  twenty-seventh  article  of 
the  treaty.  —  Bee's  Adm.  Rep.  p. 
267.  This  was  the  celebrated  case 
of  Robins,  who  claimed  to  have 
been  an  impressed  American  sea- 
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Of  the  extradition  treaties  entered  into  by  the  United  States, 
twenty-two  contain  the  provision  that  poHtical  offences  are 
not  extraditable,  though  none  of  them  contain  a  definition  of 
the  term.  Twenty-three  contain  a  provision  that  citizens  of 
the  state  upon  which  the  demand  is  made  are  not  to  be  sur- 
rendered ;  as  citizens  are  not  excepted  in  the  other  treaties, 
the  presumption  is  that  they  would  be  surrendered  upon  due 
application.  Twenty-four  of  them  contain  a  clause  authorizing 
the  surrendering  state  to  try  and  punish  offences  against  its 
own  laws  before  giving  effect  to  the  extradition  process.  In 
all  of  them  it  is  expressly  stipulated  that  the  sufficiency  of 
evidence  as  to  the  commission  of  the  crime  for  which  extradi- 
tion is  demanded  shall  be  determined  by  the  laws  of  the  state 
in  which  the  criminal  has  taken  refuge.' 

Interstate  Extradition.  The  subject  of  interstate  extradi- 
tion in  the  United  States  is  regulated  by  the  Federal  Consti- 
tution, which  provides  that  "  a  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  jus- 
tice,  and  be  found  in  another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  de- 
livered up,  to  be  removed  to  the  state  having  jurisdiction  of 
the  crime."*     This  provision  covers  only  cases  arising  within 

man.     This  surrender  gave  rise  to  Fong  Yue  Ting,  149  United  States, 

attacks  upon  President  Adams, and  pp.  698,  714;  Ornelos  7as-.  Ruiz,  161 

the  speech  of  Mr.  Marshall,  after-  United  States,  502.     The  contrary 

wards  Chief-Justice,  is  attached  as  rule  prevails,  however,  in  England, 

a  note  to  the  above   report.     See  based  upon  the  statute  regulating 

Wharton's   State   Trials,   pp.   392-  the  practice  of  e.xtradition  (33  and 

456.  34  Vict.  chap.  Hi.  §§  3  and  1 1),  which 

'In    the    United    States    it    has  expressly  provide  that  the  writ  shall 

been  held  that  a  person  detained  issue  when  there  is  reason  to  believe 

under  extradition  process,  regular-  that  the  accused  is  a  political  of- 

ly  issued  under  authority  conferred  fender.     By  section  11  of  the  same 

by  a  statute  or  treaty  of  the  United  statute  the  writ  is  demandable  by 

States,  is  not  subject  to  release  un-  any  person  arrested  with  a  view  to 

der  a  writ  of  habeas  corpus. — In  re  his  extradition,  within  fifteen  days 

Breen,  73  Fed.  Rep.  p.  458;  hi  re  subsequent  to  his  arrest. — See  Or- 

Newman,    79  Ibid.    p.  622;   In   re  nelos  vs.  Ruiz,  161  United  States, 

Bryant,  So  Ibid.  p.  282 ;  In  re  Otieza  502. 

y  Cortez,   Petitioner,    136    United  '^Constitution     of     the     United 

States,    p.    330;    Benson    vs.    Mc-  States,  §  2,  art.  4. 
Mahon,    127    United    States,  457; 
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the  territorial  limits  of  the  United  States.  The  power  to  sur- 
render fugitives,  who,  having  committed  offences  within  the 
jurisdiction  of  a  foreign  state,  have  fled  to  one  of  the  United 
States  for  shelter,  belongs,  under  the  Constitution,  exclusively 
to  the  United  States.'  The  practice  of  extradition  between 
the  states  of  the  Federal  Union  is  carried  on  with  nearly  as 
much  strictness  as  is  that  between  foreign  nations,  and  in  ac- 
cordance with  similar  rules.  It  has  been  decided,  however,  by 
the  Supreme  Court  of  the  United  States  that  the  term  "  other 
crime,"  as  used  in  the  extradition  clause  of  the  Federal  Con- 
stitution, refers  to  the  definition  of  the  offence  according  to 
the  law  of  the  state  in  which  the  crime  has  been  committed.' 
In  this  respect  the  rule  of  interstate  extradition  is  opposed  to 


'  George  Holmes  was  arrested 
in  the  State  of  Vermont  on  a 
warrant  or  order  of  the  governor 
of  the  state,  addressed  to  a  sher- 
iff, stating  that  an  indictment 
had  been  found  against  him  for 
murder  in  Canada,  and  that  as  it 
was  fit  and  expedient  that  he  should 
be  made  amenable  to  the  laws  of 
the  country,  commanding  the  sher- 
iff to  convey  him  to  the  border  be- 
tween Canada  and  Vermont,  and 
deliver  him  to  the  Canadian  au- 
thorities. A  habeas  corpus  was  is- 
sued by  the  supreme  court,  and  the 
prisoner  was  remanded,  and  a  writ 
of  error  taken  to  the  Supreme 
Court  of  the  United  States.  The 
court  being  equally  divided  as  to 
the  question  of  jurisdiction,  the 
writ  of  error  was  dismissed.  The 
court,  however,  considered  at 
length  the  question  of  the  author- 
ity of  the  governor  of  the  State  of 
Vermont  to  surrender  a  fugitive 
criminal,  and  Chief-Justice  Taney, 
in  his  opinion,  in  which  Justices 
Story,  McLean,  and  Wayne  con- 
curred, stated,  as  the  conclusion 
of  the  majority  on  this  point: 
"  Upon  the  whole,  therefore,  my 
three  brothers  and  myself,  after  a 


most  careful  and  deliberate  ex- 
amination, are  of  opinion  that  the 
power  to  surrender  fugitives,  who, 
having  committed  offences  in  a 
foreign  country,  have  fled  to  this 
for  shelter,  belongs,  under  the  Con- 
stitution of  the  United  States, 
exclusively  to  the  Federal  Govern- 
ment, and  that  the  authority  exer- 
cised in  this  instance  by  the  gov- 
ernor of  Vermont  is  repugnant  to 
the  Constitution  of  the  United 
States." — Holmes  7'^.  fennison,  14 
Peters,  540.  After  this  opinion 
Holmes  was  discharged  by  the  su- 
preme court  of  Vermont  on  habeas 
corpus.  A  similar  question  arose 
in  New  York  in  1874,  Governor  Dix 
having  ordered  the  surrender  of 
Carl  Vogt,  alias  Stu[)p,  after  a  re- 
fusal by  the  President  to  surrender 
him  to  Germany,  as  the  offence 
was  committed  out  of  her  terri- 
tory, or  to  Belgium,  in  the  absence 
of  treaty  provisions.  The  court 
unanimously  agreed  in  discharging 
the  prisoner,  on  the  ground  that 
the  governor  had  no  power  to  make 
the  surrender.  —  The  People,  Bar- 
low vs.  Curtis,  50  N.  Y.  R.  321. 

Kentucky     vs.      Dennison,    24 
Howard,  66. 
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the  international  rule  on  the  same  subject.  This  should  be 
the  case,  as  the  systems  of  criminal  law  and  procedure,  the 
rules  of  evidence  in  criminal  cases,  and  the  punishments  im- 
posed for  criminal  offences,  in  the  several  states  of  the  Union, 
are  so  nearly  the  same  as  to  make  the  observance  of  the  inter- 
national rule  unnecessary. 

The  same  tribunal  has  also  held,  in  a  leading  case,  that 
"where  demand  is  made  in  due  form,  it  is  the  duty  of  the  ex- 
ecutive on  whom  the  demand  is  made  to  respond  to  it,  and  he 
has  no  moral  right  to  refuse.  Nevertheless,  if  he  does  refuse, 
no  power  has  been  conferred  on  the  Federal  courts  to  compel 
obedience,  and  the  governors  of  states  have  often  refused  com- 
pliance with  the  demand,  when,  in  their  opinion,  substantial 
justice  did  not  require  it." ' 


References.  For  the  latest  and  most  valuable  discussion  of  the  im- 
portant subject  of  Extradition,  both  international  and  interstate,  see 
"  Moore  on  Extradition,"  by  J.  B.  Moore,  formerly  of  the  Department  of 
State,  but  now  Professor  of  International  Law  in  Columbia  College ;  see 
also  Spear's  "Law  of  Extradition";  Hall,  "International  Law,"  p.  60; 
I  Halleck,  chap.  vii.  §§  28-35;  Boyd's  Wheaton,  pp.  156-162,  and  pp. 
645-650;  Amos,  "Science  of  Law,"  p.  263;  Kliiber,  §§  60-66;  I  G.  F.  De 
Martens,  §§  99-102  ;  Heffter,  §§  63,  63a  ;  Bar,  p.  17,  and  pp.  620-737 ;  Teich- 
mann,  "  Les  Delits  Politiques,  le  Regicide  et  I'Extradition,"  in  vol.  xi. 
of  the  "Revue  de  Droit  International,"  pp.  475-524;  see  also  vol  xiv. 
Ibid.  pp.  403-413,  475-526;  vol.  xvii.  Ibid.  p.  375;  xix.  Ibid.  p.  545;  xx. 
Ibid.  pp.  36,  55  ;  xxiv.  Ibid.  pp.  17-38;  vol.  ii.  "  Int.  Law  Digest,"  §§  208- 
282,  and  "  Foreign  Relations  of  the  United  States  for  1878,"  p.  268. 

*  Cooley,  Const.  Law,  p.  191 ;  Kentucky  vs.  Dennison,  24  Howard,  66. 


CHAPTER  VI 

PRIVATE   INTERNATIONAL   LAW:    THE   CONFLICT   OF   LAWS 

Relations  of  States  and  Individuals  at  International 
Law.  It  has  been  seen  that  "  the  relations  of  states  to  one 
another  are  twofold  in  character.  Either  the  governments  of 
the  different  states  have  relations  to  each  other,  or  the  indi- 
vidual citizens  of  the  different  states  have  relations  to  each 
other.  The  first  class  of  relations  give  occasion  to  what  is 
called  '  Public  International  Law,'  and  the  latter  to  what  is 

sometimes  called,  with    less  precision,  '  Private  International 

L>  >>  1 
aw. 

Private  International  Law.     That  branch  of  international 

lavy^which  treats  of  the  relations  of  states  with  the  citizens  or 

subjects  of  other  states  is  called  Private  International  Law : 


'  Amos,  Science  of  Law,  p.  25. 
Modern  legislation  in  dealing  with 
purely  private  relations  between  in- 
dividuals is  more  anxious  to  give 
effect  to  those  relations  as  they 
really  are,  or  as  it  is  conceived  that 
they  ought  to  be,  than  to  affirm 
the  exclusiveness  of  the  rights  of 
sovereignty ;  and  there  are  many 
cases  in  which  this  object  is  best 
attained  by  allowing  the  law  of  the 
country  to  which  a  foreigner  be- 
longs to  operate  in  lieu  of  the  local 
law,  or  by  allowing  a  subject  to  be 
affected  by  a  foreign  instead  of  his 
national  law,  when  the  two  are  in 
conflict.  The  concessions  and  re- 
laxations of  sovereign  rights  which 
it  has  become  customary  for  civil- 
ized nations  to  make  for  these  rea- 
sons have  given  rise  to  a  body  of 


usage  of  considerable  bulk,  called 
private  international  law.  Private 
international  law  is  not,  however, 
a  part  of  international  law  proper. 
The  latter,  as  has  been  seen,  is  con- 
cerned with  the  relations  of  states  ; 
in  so  far  as  individuals  are  affected, 
they  are  affected  only  as  members 
of  their  state.  Private  internation- 
al law,  on  the  other  hand,  is  merely 
a  subdivision  of  national  law.  It 
derives  its  force  from  the  sover- 
eignty of  the  states  administering 
it ;  it  affects  only  the  relations  of 
individuals  assuch  ;  and  it  consists 
in  the  rules  by  which  courts  deter- 
mine within  what  national  juris- 
diction a  case  equitably  falls,  or 
by  what  national  law  it  is  just  that 
it  shall  be  decided. — Hall,  §  10,  p. 
54- 
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or,  as  it  is  a  question  of  determining  whether  the  courts  of  a 
state  are  to  apply  their  own  municipal  law,  or  that  of  another 
state,  in  the  decision  of  a  given  cause,  it  is  sometimes  called, 
and  with  greater  accuracy  and  propriety,  the  Conflict  of  Laws. 

The  Practice  Based  on  Comity  or  Consent.  From  the 
definition  of  sovereignty  it  has  been  seen  that  "  the  jurisdic- 
tion of  a  nation  within  its  own  territory  is  necessarily  exclu- 
sive and  absolute.  It  is  susceptible  of  no  limitations  not  im- 
posed by  itself.  Any  restriction  upon  it  deriving  validity  from 
any  external  source  would  imply  a  diminution  of  the  sover- 
eignty to  the  extent  of  the  restriction,  and  an  investment  of 
that  sovereignty  to  the  same  extent  in  that  power  which  could 
impose  such  restriction." '  The  extent,  therefore,  to  which  the 
courts  of  one  state  may  apply  the  laws  of  another  in  the  de- 
cision of  cases,  as  it  is  based  upon  comity  or  consent,  must  be 
determined  by  the  municipal  law  of  the  state  in  which  the 
court  sits.  It  may  be  prohibited  altogether,  or  may  be  per- 
mitted subject  to  such  restrictions  as  that  state  may  see  fit  to 
impose  in  accordance  with  its  views  of  justice  or  expediency.^ 

Origin  of  the  Practice.     The  rules  of  private  international 


'  Caseof  the  Exchange,  7  Cranch,  comity  of  nations,"  the  laws  of  one 

116.  nation  or  state  will  be  recognized 

*  (I.)  The   laws  of  every  empire  and  executed  in  another,  where  the 

have  force  only  within  the  limits  of  rights  of  individuals  are  concerned, 

its  own  government.     (2.)  That  all  Whatever  force  and  obligation  the 

persons  who  are  found  within  the  lawsof  one  country  have  in  another, 

limits  of  a    government,    whether  depend  entirely  upon  the  laws  and 

their    residence    is    permanent    or  municipal  regulations  of  such  other 

only  temporary,  are  to  be  deemed  country;  in  other  words,  upon  its 

subjects    thereof.      (3.)    That    the  own  proper  jurisprudence  and  pol- 

rulers  of  every  empire,  from  com-  ity.  and    upon   its  own  express  or 

ity,  admit  that  the  laws  of  every  tacit  consent. — Huberus,  liv.  i.  tit. 

people   in   force  within    its  limits  iii.  §  2  ;  vol.  iii.  Eng.  and  Am.  Cyc. 

ought  to  have  the  same  force  ever)'-  of  Law,  p.  502.     This  comity  is  the 

where,  so  far  as  they  do  not  preju-  purely  voluntary  act  of  the  nation 

dice  the  powers  or  rights  of  other  or  state,  and  is  totally  inadmissible 

governments  or  their   subjects. —  when  the  laws  of  the  foreign  state 

Huberus,   liv.   i.  tit.  iii.;   De  Con-  or  nation  are  contrary  to  its  policy, 

flictu  Legum,  p.  538,  §  2;  vol.  iii.  or   prejudicial    to    its    interests. — 

Eng.and  Am.Cyc.of  Law.p. 502.  By  Minor  7'5-.  Cardwell,  37,  Mo.  350,  and 

the  universal  practice  of  civilized  cases  cited  in  vol.  iii.  Eng.and  Am, 

countries,  by  what  is  known  as  "the  Cyc,  of  Law,  p,  506, 
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law  come  into  being  through  the  moral  claim  that  is  presented 
either  by  persons  who,  not  being  citizens  of  a  given  country, 
come  into  the  courts  of  justice  of  that  country  while  sojourn- 
ing there  to  have  rights  recognized  and  protected  which  they 
have  acquired  in  their  own  country  ;  or,  by  those  who,  being 
citizens  of  one  country,  but  having  acquired  rights  while  so- 
journing in  other  countries,  come  into  the  courts  of  their  own 
country  to  have  those  rights  recognized  and  protected. 

On  every  occasion  for  inventing  rules  applicable  to  these 
cases  the  question  is  presented  whether  the  courts  of  justice 
of  a  country  shall  recognize  rights  acquired,  either  by  their 
own  citizens  or  by  foreigners,  in  other  countries  ;  or,  in  other 
words,  whether  the  laws  of  other  countries,  giving  validity  to 
those  rights,  shall  or  shall  not  be  held  to  be  effectual  in  the 
courts  of  justice  which  are  invited  to  interfere.  The  cases  are 
generally  further  complicated  by  the  nature  of  the  processes 
and  transactions  out  of  which  the  asserted  rights  spring.  Part 
of  the  transactions  may  have  taken  place  in  one  country  and 
part  in  another,  and  the  remedy  may  be  sought  for  in  a  third. 
Or,  the  person  seeking  the  remedy,  or  against  whom  the  rem- 
edy is  sought,  may  be  the  citizen  of  one  country,  have  his 
permanent  residence  or  domicile  in  another  country,  and  be 
temporarily  sojourning  in  the  country  in  which  the  remedy  is 
sought. 

It  is  obvious,  from  a  mere  enumeration  and  description  of 
the  cases  which  give  rise  to  rules,  that  the  purpose  of  the  ex- 
istence of  these  rules  is  always  the  facilitation  of  intercourse 
between  the  citizens  of  different  states,  and  the  prevention  of 
practical  injustice.  These  objects  must  be  served  in  the  higli- 
est  degree,  if  the  greatest  possible  uniformity  of  principle  ob- 
tain, in  the  courts  of  all  nations,  in  creating  and  applying  the 
rules.  In  this  way  reasonable  expectations  are  likely  to  be 
best  satisfied,  and  fraudulent  invasions  of  the  law  of  any  par- 
ticular country  are  likely  to  be  most  effectually  prevented. 
It  happens,  however,  that,  owing  to  the  political  jealousies 
that  have  hitherto  kept  apart  the  most  considerable  nations  of 
Europe,  and  to  the   foolish  prejudice   with  which    individual 
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nations  have  fostered  principles  of  law  familiar  in  their  own 
courts,  however  alien  to  the  practice  of  all  other  countries, 
there  have  hitherto  been  made  only  very  imperfect  attempts 
at  uniformity,  either  of  principle  or  practice,  in  this  respect. 
It  is  probable  that  an  increasingly  clear  apprehension  of  the 
logical  relations  of  the  different  branches  of  law  touching 
ownership,  contract,  family  life,  or  crime,  will  produce  the  ef- 
fect of  assimilating  the  substance,  as  well  as  the  form,  of  the 
rules  of  law  forming  the  so-called  "  Private  International  Law 
of  different  countries."  ' 

As  the  practice  of  private  international  law  is  based  upon 
the  comity  of  nations,  it  is  obvious  that  it  cannot  antedate  in 
its  origin  the  recognition  of  comity  as  a  general  international 
obligation.  The  remote  origin  of  the  practice,  however,  is 
much  more  ancient,  and  can  be  traced  to  the  jus  gentium  of 
the  Romans,  which  was,  in  substance,  a  formal  recognition  of 
the  principles  involved  in  private  international  law  by  the 
greatest  state  that  has  ever  existed.  The  Roman  civil  law 
applied  to  Roman  citizens  alone;  Xki&  jus  gentium,  or  law  of 
nations,  was  made  up  of  those  principles  of  law  which  were 
common  to  all  the  nations  of  which  they  had  any  authentic 
knowledge.  This  system  was  administered  by  the  Roman 
courts  during  the  existence  of  the  empire,  and  was  revived, 
by  Grotius,  more  than  a  thousand  years  after  the  downfall  of 
the  state  in  which  it  had  originated,  for  the  purpose  of  furnish- 
ing a  logical  and  legal  basis  for  the  new  science  of  interna- 
tional law." 

The  rules  of  domicile,  which  lie  at  the  base  of  the  subject, 
were  the  first  to  receive  attention,  and  to  be  made  the  subject 
of  judicial  decision.  This  was  especially  true  of  their  applica- 
tion by  prize-courts  in  ascertaining  the  domicile  of  owners  of 
captured  vessels,  with  a  view  to  determining  the  national- 
ity, and  so  the  liability  to  capture  and  condemnation,  of  their 

'  Amos,  Science  of  Law,  pp.  26,  *  IV  Phillimore,  chap.  i.  §§  i,  9- 

27;    Hall,  §   10,   p.   54;    IV  Philli-  13;   Maine,  Int.  Law,  pp.   20,  26- 

more,  chap.  i. ;  Wharton,  Com.  on  28 ;  Bar,  §  2. 
Amer.  Law,  §  252. 
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property.  Aside  from  this,  however,  but  httle  attention  was 
paid  to  the  subject,  as  a  matter  of  public  law,  until  after  the 
middle  of  the  seventeenth  century,  when  the  rules  regarding 
the  treatment  of  aliens  began  to  be  relaxed  in  severity,  and 
the  alien  class  began  to  receive  protection  in  their  personal 
and  property  rights.  Its  progress  has  not  been  rapid  at  any 
time,  though  an  increased  interest  in  it  has  been  manifested 
since  the  beginning  of  the  present  century,  and  all  states  that 
are  parties  to  international  law  now  recognize  its  rules,  and,  to 
a  greater  or  less  extent,  permit  their  courts  to  apply  them  in 
the  decision  of  cases  arising  within  their  jurisdiction.  Their 
practice  is  far  from  uniform,  however,  some  states  being  slow 
to  recognize  their  binding  force,  while  others  constantly  seek 
to  extend  their  field  of  operation,  at  times  going  so  far  as  to 
negotiate  treaties  for  that  purpose.  The  tendency  of  all  mod- 
ern states  is  in  the  same  direction,  though  some  move  more 
rapidly  than  others.' 

3.  Subjects  Treated  of  in  Private  International  Law.  The 
rules  of  private  international  law  have  chiefly  to  do — 

(i.)  With  the  legal  status  of  aliens,  and  with  their  capacity  to 
do  certain  acts  in  a  state,  not  in  accordance  with  its  municipal 
law,  but  in  accordance  with  the  municipal  law  of  another  state. 

(2.)  With  questions  arising  as  to  the  validity  of  foreign  mar- 
riages or  divorce. 

(3.)  With  similar  questions  arising  as  to  the  validity  or  bind- 
ing force  of  contracts  or  agreements. 

(4.)  With  questions  connected  with  the  ownership,  or  trans- 
fer, of  land  and  goods. 

(5.)  Witli  foreign  judgments  and  bankruptcies.'^ 

Limitations  upon  the  Practice  of  Private  International 
Law.  The  courts  of  a  state,  in  applying  the  rules  of  private 
international  law  in  any  one  of  the  foregoing  cases,  cannot 
give  effect  to,  or  apply,  a  foreign  law  which  imposes  a  penalty, 

'  IV  Phillimore,  §§  1-21  ;  Story,  "^  Amos,  Science  of  Law,  p.  319; 

Conflict  of  Laws,  §§  1-20;  Wharton,      IV  Phillimore,  chap.  ii. 
Conflict  of  Laws,  §§  979-1006;  Bar, 
§§  1-27- 
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or  is  repugnant  to  the  municipal  law,  or  moral  standards,  or 
public  policy  of  their  own  state.'  In  accordance  with  this  prin- 
ciple the  following  exceptions  are  now  generally  recognized  : 

(i.)  Distinctions  of  rank,  or  caste,  have  no  extra-territorial 
effect.' 

(2.)  Laws  destructive  of  capacity  are  disfavored  internation- 
ally ;  those  protective  of  capacity  are  favored.  To  the  former 
class  would  belong  laws  recognizing  slavery,  or  imposing  dis- 
abilities on  account  of  religious  belief.^ 

(3.)  Property,  whether  real  or  personal,  is  subject  to  the  lex 
rei  sit{E* 

(4).  In  all  matters  relating  to  a  decedent's  estate,  except  as 
to  realty,  the  law  of  the  last  domicile  of  the  decedent  is  to 
prevail.^ 

(5.)  Contracts,  as  a  general  rule,  are  to  be  governed  by  the 
law  of  the  place  of  performance." 

(6.)  Process,  as  a  general  rule,  is  to  be  governed  by  the  lex 
fori.'' 

(7.)  Persons  are,  in  general,  subject  to  the  law  of  their  dom- 
icile;  "  but,  when  visiting  other  lands,  they  can  only  claim  to 
be  invested  with  the  law  of  such  domicile  to  the  extent  which 

1  Wharton,  Com.  on  Amer.  Law,  ^  Wharton,  Conflict  of  Laws,  §§ 

§253;  Ibid.  Conflict  of  Laws,  §  19 ;  5-9,    98-103;    Story,  Ibid.  §§  95- 

IV  Phillimore,  pp.  12-18.     Forthis  104. 

reason  courts  will  not  recognize  the  ^United    States    vs.    Crosby,    7 

existence  of  slavery  or  polygamy,  or  Cranch,   115;  Clark  71s.  Graham,  6 

enforce  contracts  which  recognize  Wheaton,  577  ;  Oakey  2js.  Bennett, 

slaves  as  property;  nor  will  a  for-  11    Howard,  33;   Christian  Union 

eigner  be  permitted  to  inflict  chas-  vs.  Yount,  loi   United  States,  352; 

tisement,  or  practise  cruelty,  upon  IV  Phillimore,  pp.  427-457  ;  Story, 

a  member  of  his  family  or  suite  be-  §§  374-463;  VVharton.  §§  297-311. 

cause  such  practices  are  warranted  ^  IV  Phillimore,  p.  673;  Wharton, 

by  the  laws  of  his  state  or  country.  Conflict  of  Laws,  §  560  ;  Ibid.  Com. 

—  IV  Phillimore,  pp.  16,  17;  Whar-  on  Amer.  Law,  §  339;   Story,  chap, 

ton, Conflictof Laws, §§  101-105.  See  xii. 

also  Schulze-Berge  vs.  the  Guild-  'Wharton,  Com.  on  Amer.  Law, 

hall,  58  Fed.  Rep.  796;    Brown  vs.  §§314-322;  IV  Phillimore,  pp.  531- 

Amer.  Finance  Co.  31  Ibid.  516.  541  ;    Story,   §§  279-282;  Wharton, 

'^  Wharton,  Conflict  of   Laws,  §§  Conflict  of  Laws,  §§  3973-401  p. 

101-105,    109;     Story,  Conflict    of  'Wharton,  Conflict  of  Laws,  §§ 

Laws,  §§  96,  104;   IV  Phillimore,  §§  704-752;    IV    Phillimore,    p.    706; 

12-25.  Story,  §§  530-580. 
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is  consistent  with  the  common  law  of  Christendom,  which 
is  the  foundation  of  private  international  law."  Hence  "  a 
polygamous  or  incestuous  marriage,  even  though  sanctioned 
by  a  foreign  state,  and  contracted  within  its  borders,  has  no 
exterritorial  force.  Foreign  judgments  of  divorce,  to  be  re- 
spected, must  be  rendered  by  courts  having  jurisdiction 
according  to  the  judgments  of  private  international  law. 
Foreign  incapacity,  arising  from  minority  or  subjection  to 
tutelage,  will  only  be  recognized  when  there  is  something  in 
the  person  so  subjected  to  put  persons  dealing  with  him  on 
inquiry."  ' 

Effect  of  Foreign  Judgments.  K  foreign  judgment  is  one 
obtained  in  the  courts  of  a  foreign  state,  the  recognition  and 
enforcement  of  which  is  asked  in  the  courts  of  the  state  in 
which  the  defendant  is  resident,  or  subject  to  legal  process. 
The  great  majority  of  states  give  effect  to  a  foreign  judgment 
in  all  cases  in  which  the  following  conditions  have  been  ful- 
filled: 

(i.)  The  tribunal  which  pronounced  the  judgment  must 
have  been  competent,  according  to  the  law  of  the  state  to 
which  it  belonged,  to  decide  upon  the  matter  adjudicated 
upon. 

(2.)  The  jurisdiction  must  have  been  complete  both  as  to 
subject-matter  and  over  the  parties  to  the  suit. 

(3.)  The  foreigner  who  was  a  party  must  have  been  fairly 
heard  before  the  tribunal,  according  to  the  laws  of  the  state, 
and  on  an  equality,  in  every  respect,  including  the  right  of 
appeal,  with  a  native  subject. 

(4.)  The  tribunal  must  have  decided  upon  the  very  sub- 
ject-matter wliich  it  is  attempted  to  litigate  upon,  and  the 
decision  must  have  been  final,  or  made  by  the  court  of  last 
resort." 

Condition  of  Reciprocity.  To  these  conditions  some  na- 
tions add  another,  that  of  reciprocity.     If  these  conditions  are 

'  Wharton,  Conflict  of  Laws,  §  19;  Story,  §§  5^4-618  ;  Wharton.  Con- 
IV  Philliinorc",  pp.  302-312.  flict  of  Laws,  §§  792-796;    Bar,  § 

'IV    Phillimorc,    pp.    729,    730;      126. 
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fulfilled  they  will  constitute  a  valid  ground  upon  which  to  base 
a  plea  in  bar  of  a  second  litigation,  and,  if  properly  authen- 
ticated, the  foreign  judgment  will  be  executed  by  them  as  if 
it  were  their  own.' 

Foreign  Judgments,  why  Produced  before  the  Courts  of 
a  State.  Whenever  a  foreign  judgment  is  brought  to  the  ju- 
dicial notice  of  the  courts  of  a  state  it  is  with  a  view  of  obtain- 
ing one  of  two  results  : 

(i.)  "It  may  be  pleaded  in  bar. 

(2.)  "  It  may  be  given  effect  to,  and  executed  in  the  same 
manner  as  a  domestic  judgment."* 

Conditions  under  which  they  are  Given  Effect.  In  ac- 
cordance with  the  practice  of  most  states  of  Christendom, 
foreign  judgments  are  permitted  to  have  effect  only  in  the 
following  cases : 

(l.)  With  the  consent  of  the  state  in  which  execution  is 
desired. 

(2.)  By  the  authority  and  order  of  its  tribunals. 

(3.)  When  it  contains  no  provisions  or  order  contrary  to  the 
public  morals  or  policy  of  the  state  in  which  execution  of  it  is 
sought.^ 

Practice  of  States  in  the  Matter  of  Foreign  Judgments. 
Although  there  is  considerable  variance  in  the  policy  of  states 
as  to  the  effect  given  in  each  to  foreign  judgments,  most  of 
them  are  susceptible  of  classification  under  one  of  three 
heads: 

(i.)  "Those  which  recognize  the  rule  of  reciprocity. 

(2.)  'Those  which  refuse  to  recognize  foreign  judgments. 

(3.)  "Of  England  and  the  United  States  of  North  America, 
which  recognize,  without  regard  to  the  principle  of  reciprocity, 
the  authority  of  a  competent  foreign  judgment."  * 

'  TV  Phillimore,  pp.  730,  731.  Martens,  §§  94,  95  ;    Story,  §§  815- 

MV   Phillimore,   p.  729:    I  De     823. 
Martens,  liv.  iii.  chap.  iii.  §  94.  *  IV  Phillimore,  pp.  731,  732. 

»  IV   Phillimore.  p.   728;    I  De 
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References.  The  admirable  treatises  of  Wharton  and  Story  upon  the 
subject  of  "  Private  International  Law,"  or  the  "Conflict  of  Laws,"  both 
works  of  the  highest  authority,  practically  exhaust  the  subject  in  all  its 
departments.  Bar's  "  International  Law  "  is  a  standard  German  work 
upon  the  subject,  and  may  now  be  obtained  in  an  English  translation. 
Foelix,  "  Traite  de  Droit  International  Prive"  is  a  French  work  of  high 
authority.  The  fourth  volume  of  Phillimore  is  devoted  to  the  subject 
of  Domicile  and  Private  International  Law.  For  briefer  and  less  elabo- 
rate accounts,  see  Boyd's  Wheaton,  §§  78-92 ;  I  Halleck,  chap.  vii. ; 
Wharton,  "  Commentaries  on  American  Law,"  chap.  v. ;  and  Brocher's 
"Thecrie  du  Droit  International  Prive,"  in  vols.  iv.  v.  of  the  Revue  de 
Droit  Ititeniatiotial. 


CHAPTER  VII 

THE    RIGHT    OF   LEGATION:    AMBASSADORS,  PUBLIC- 
MINISTERS,  CONSULS,  CONSULAR  JURISDICTION 

Origin  of  the  Right.  The  right  of  legation  is  one  of  the 
oldest,  as  it  is  one  of  the  most  generally  sanctioned,  of  inter- 
national usages.  It  has  existed  from  the  earliest  times,  and 
among  all  peoples  of  whom  we  have  any  authentic  knowledge. 
It  is  recognized  and  practised  to  some  extent  even  by  barbar- 
ous nations  in  their  occasional  intercourse  with  each  other. 

As  nations  cannot  treat  directly  with  each  other,  it  follows 
that  intercourse  between  them  must  be  carried  on  by  means 
of  agents  or  intermediaries;  these  agents  are  called  ambassa- 
dors, envoys,  or  public  ministers.' 

The  practice  of  maintaining  public  ambassadors  at  foreign 
courts,  though  recognized  to  some  extent  in  Europe  at  an 
earlier  date,  did  not  become  general  until  about  the  middle  of 
the  seventeenth  century.  The  treaty  of  Westphalia,  which 
was  concluded  in  1648,  marked  an  important  epoch  in  Euro- 
pean history.     As  an  immediate  result  of  its  execution  the  in- 

'  "  But  nations  or  sovereign  states  sovereigns,  is  to  communicate  and 

do  not  treat  together  immediately;  treat  with  each  other  by  the  agency 

and  their  rulers,  or  sovereigns,  can-  of  procurators  or  mandatories — of 

not  well  come  to  a  personal  confer-  delegates  charged  with  their  com- 

ence  in  order  to  treat  of  their  afTairs.  mands,  and  vested  with  their  pow- 

Such    interviews  would   often    be  ers — that  is  to  say,////V/r  w/;z/j/i?;'j. 

impracticable;     and,    exclusive    of  This  term,  in  its  more  extensive  and 

delays,   trouble,   expense,    and    so  general  sense,  denotes  any  person 

many  other   inconveniences,  it    is  intrusted  with  the  management  of 

rarely.according  to  the  observation  public  affairs,  but  is  more  particu- 

of  Philip  de  Commines,  that  any  larly  understood  to  designate  one 

good  effect  could  be  expected  from  who  acts  in  such  capacity  at  a  for- 

them.     The  only  expedient,  there-  eign  court." — Vattel,  IJv.  iv.  chap.y 

fore,  which  remains  for  nations  and  §  56, 
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fluence  of  the  Roman  Churcli  in  secular  matters  was  largely- 
reduced  in  importance,  and  the  principle  of  balance  of  pow- 
er was,  for  the  first  time,  generally  sanctioned  and  specially- 
guaranteed.  As  a  consequence  the  foreign  relations  of  the 
different  European  states  rapidly  increased  in  volume  and 
intricacy,  and  the  necessity  of  establishing  permanent  lega- 
tions was  generally  recognized  and  acted  upon.  The  profes- 
sion of  diplomacy  soon  became  the  most  important  one  in 
which  an  individual  could  engage,  and  the  departments  of 
foreign  affairs  were  regarded  as  the  most  important  branches 
of  governmental  service,  demanding  in  their  administration 
ministers  of  the  highest  ability  and  the  widest  experience. 
The  position  assumed  by  the  profession  has  been  constantly 
maintained,  and  the  states  of  Europe  and  America  now  deem 
it  a  matter  of  the  first  consequence  to  be  ably  represented, 
not  only  near  the  courts  of  the  Christian  states,  but  also  at 
the  capitals  of  those  Eastern  nations  which,  as  yet,  but  im- 
perfectly recognize  the  sanctions  of  international  law.' 

The  Right  of  Legation.  The  rigJit  of  sending  and  receiv- 
ing ambassadors  is  one  of  the  essential  attributes  of  a  sovereign 
state.  The  obligation  to  do  so  is  less  strong,  and  is  not  gener- 
ally regarded  as  a  matter  of  strict  right.  A  nation,  however, 
which  refuses,  without  good  reason,  to  receive  a  minister  from 
a  foreign  power  exposes  itself  to  retorsion  ;  and  a  state  would 
run  counter  to  the  tendencies  of  modern  civilization  which  re- 
jected or  refused  to  entertain  communications  from  a  state 
with  which  it  was  at  peace.* 

The  power  of  sending  and  receiving  ambassadors  belongs 
also  to  dependent  states,  unless  its  exercise  is  expressly  for- 
bidden by  the   states  upon  which  they  are   dependent.      In 


'  HefTter,  %   199;   II  Ward's   In-  Inquiry  into  the  Foundations  and 

quiry,   p.    483;  HosacI<.  pp.   2-6;  History   of   the    Law   of   Nations, 

Lawrence,    Int.   Law,  §§   141 -142;  pp.  477-507. 

Dana's  Whcaton,  §§  206-208.     For  '■' Vattel.iiv.  iv.  chap.  v. ;  Heflter, 

an  account  of  the  ox\ii\x\  and  devel-  §  200  ;  Dana's  Wheaton,§  206  ;  Law- 

opment  of  modern  diplomatic  insti-  rencc,  §  144;  Bluntsciili,  §§  159-169; 

tutions,  sec  Nys,  Los  Ori^incs  de  I  Halleck,  chap.  viii.  §§  i,  2. 
la  Diplomatie,  and  vol.  i.  Ward's 
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the  case  of  confederacies  the  right  belongs  to  each  of  the 
component  states,  unless  it  has  been  expressly  surrendered  by 
them  in  the  treaty  of  confederation. 

A  state,  though  willing  to  receive  an  ambassador  from  an- 
other, may,  for  good  reason,  decline  to  receive  a  particular 
person  in  that  capacity.  It  may  thus  decline  to  receive  one  of 
its  own  subjects,  or  a  former  subject  who  had  been  exiled  or 
who  had  gone  into  voluntary  exile,  or  a  person  of  doubtful  or 
immoral  character,  or  one  who  had  been  engaged  in  a  conspir- 
acy or  agitation  directed  against  the  government  to  which  he 
is  accredited  as  an  ambassador.*  "  A  state  may  also  decline 
to  receive  ministers  whose  powers  are  incompatible  with  its 
constitution  or  public  policy.  For  this  reason  no  state  is  ob- 
liged to  receive  as  minister  the  legates  or  nuncios  of  the  pope. 
Their  powers  are  conferred,  either  expressly  or  tacitly,  by  ec- 
clesiastical laws,  and  an  attempt  to  enforce  them  may  bring 
the  papal  representative  into  collision  with  the  sovereign 
authority  of  the  state  upon  some  question  of  a  religious  char- 
acter." ' 

'  It  must  be  borne  in  mind  that  States,  on  the  ground  that,  for  per- 

an  envoy  is  2l  person  as  well  as  the  sonal  or  political  reasons,  they  were 

abstract  representative  of  his  gov-  not  acceptable  to  the  government 

ernment,  and    that   it    is  the  pre-  of  the  state  to  which   it  was  pro- 

rogative  of  every  government   to  posed   to   accredit  them.     A   case 

require   that  those  with  whom    it  occurred  so  late  as  1885,  which  is 

deals  be  persona  grata,  and  to  de-  reported  in  the  Foreign  Relations 

cide  the  question  for  itself.     This  of  the  United  States  for  that  year, 

government  has   on  several  occa-  In  this  case,  although  the  incident 

sions  availed  itself  of  this  personal  terminated  with  the  resignation  of 

right,  without  thereby  being  sup-  the  minister  to  whose  reception  the 

posed  to  reflect  on  the  representa-  objection  had  been  taken,  the  mat- 

tive  character  of  the  person  himself,  ter  was  presented  to  Congress  by 

and  still    less  upon  the  collective  the  President  in  his  annual  mes- 

representative  character  of  his  as-  sage,  and    the  post  remained  un- 

sociates. — I    Dig.    Int.   Law,  §  82  ;  filled  for  a  considerable  period  of 

Heflter,  §  200;  Vattel,  liv.  iv.  chap.  time. — I  Dig.  Int.   Law,  §§  84,   89; 

V.  §66;  I  Halleck,  p.  224;  Hall,  §  Foreign    Relations  of  the    United 

98;  Lawrence,  §  146;  Dana's  Whea-  States,  1885,  pp.  12,  48,  57,  683,  703, 

ton,    §  210;    Martens,    Man.    Dip.  710,  752,  757;  1888,  Ibid.  pp.   1667, 

chap.  i.  §  6;  Bluntschli,  §  164.    For-  1729. 

eign  states    have    declined  to    re-  ^  Heffter,  §200;  Hall,  §  98 ;  Law- 

ceive  particular  persons  as  diplo-  rence,  §  146. 
matic  representatives  of  the  United 
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From  what  has  been  said  in  respect  to  the  rule  that  a  gov- 
ernment is  not  required  to  receive  a  particular  person  in  a 
diplomatic  capacity,  it  follows  that  the  recall  of  a  minister, 
whose  conduct  has  been  such  as  to  render  his  presence  no 
longer  acceptable,  may  be  requested,  or  even  demanded,  by 
the  government  to  which  he  is  accredited  ;  indeed,  if  the  oc- 
casion be  one  of  sufficient  emergency,  it  may  dismiss  such  an 
offender,  and,  if  need  be,  expel  him  from  its  territory.' 

It  has  already  been  explained  that  the  government  of  a 
state  is  the  or^an  througrh  which  it  communicates  with  other 
powers.  In  such  intercourse  with  other  states  a  government 
may  communicate  directly,  through  its  ministry  of  foreign  af- 
fairs, or  through  ambassadors  selected  by  the  proper  govern- 
mental authority  in  accordance  with  its  constitution  and  laws. 

Classification  of  Diplomatic  Agents.  Heffter  makes  the 
following  classification  of  these  agents  of  intercourse: 

{a.)  Public  ministers.  These  are  clothed  with  a  public  and 
ofificial  character,  and  are  sent  by  the  sovereign  authority  of  a 
state  to  a  foreign  government,  as  its  general  diplomatic  repre- 
sentatives, or  to  undertake  special  negotiations.  They  may 
have  either  a  permanent  or  temporary  character. 

{d.)  Diplomatic  agents,  charged  with  similar  duties,  but  with- 
out public  or  ofificial  character. 

(c.)  Commissioners,  appointed  for  special  purposes,  as  to  lo- 
cate and  mark  boundaries,  to  adjust  international  differences, 
or  to  carry  into  effect  special  clauses  of  treaties.  The  mem- 
bers of  this  class  do  not  communicate  directly  either  with  a 
foreign  sovereign  or  with  his  ministers. 

'  The  Government  of  the  United  ton  (ed.  of  1863),  p.  437  ;  II  Schoii- 

States  has  felt  obliged,  upon  more  ler's  History  of  the  United  States, 

than  one  occasion,  to  take  action  p.  108;  II  Madison's  Writings,  pp. 

with  a  view  to  expel,  or  secure  the  422,  444,449,   45J,   453,   469.   474. 

recall,    of    an    offending   minister.  The    correspondence    in    relation 

For  references  to  such  cases,  see  I  to  the  most  recent  case  of  expul- 

Dig.  Int.  Law,  §§84,  106;  VII  Opin-  sion  —  that  of  Lord  Sackville,  the 

ions  of  Attorney-General,  p.  367  ;  I  ambassador  of  Great  Britain  — .see 

Amer.  State  Papers  (Foreign  Rela-  United   States   Foreign   Relations, 

tions),   pp.   141,  709;    III   Ibid.  pp.  1888,  pp.  1667-1730.    See  also  I  Dig. 

3i8fI,352fT,  355ff  ;Lawrence'sWhea-  Int.  Law,  §  84. 
13 
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{d.)  Consuls  charged  with  the  supervision  of  commercial  in- 
terests.' 

Rank  of  Ambassadors.  The  absence  of  a  well- defined 
rule  by  which  to  determine  questions  arising  as  to  the  powers 
and  dignities  of  the  different  classes  of  diplomatic  agents  gave 
rise  to  great  confusion,  especially  at  the  beginning  of  the  pres- 
ent century.  To  remedy  this  the  representatives  of  the  Eu- 
ropean powers  assembled  in  Congress  at  Vienna,  in  1815, 
agreed  upon  a  classification  of  public  ministers,  and  recom- 
mended the  preparation  and  adoption,  in  each  state,  of  rules 
to  regulate  their  precedence.  The  arrangement  proposed  at 
Vienna,"  as  modified  by  the  action  of  the  Congress  of  Aix-la- 
Chapelle,'  in  181 8,  has  received  such  general  sanction  as  to 
entitle  it  to  consideration  as  a  rule  of  international  law.  In 
accordance  with  its  provisions  diplomatic  agents  are  now  ar- 
ranged into  four  classes  : 

{a)  Ambassadors,  ordinary  and  extraordinary,  legates  and 
nuncios. 

{b.)  Envoys,  ministers,  or  other  diplomatic  agents  accredited 
to  sovereigns. 

(<:.)  Ministers  resident,  accredited  to  sovereigns. 

{d.)  Chargds  d'affaires,  and  other  diplomatic  agents  ac- 
credited to  ministers  of  foreign  affairs  (whether  bearing  the 
title  of  minister  or  not),  and  consuls  charged  with  diplomatic 
duties.* 

Ambassadors  of  the  first  class  are  alone  clothed  with  the 
representative  character  ;  they  have  special  prerogatives,  and 
are  entitled  to  special  honors,  as  they  represent  the  sovereign 
in  his  personal  character.  Members  of  the  other  classes  rep- 
resent his  affairs  only.  In  general  the  immunities  to  which 
ministers  are  entitled  depend  upon  their  letters  of  credence. 

>  Heflfter,  §  201  ;    Lawrence,  Int.  '  Lawrence,  §  143  ;  Dana's  Whea- 

Law,   §    143;    Dana's  Wheaton,    §  ton,  §  211,  note ;  Heffter,  §  208. 

211,  note;  Hall,  §§  96,  98.  *  Bluntschli,§  171 ;  Dana's  Whea- 

*  Lawrence,  §  143  ;  Dana's  Whea-  ton,  §  21 1,  note ;  Hall,  p.  298  ;  Heff- 

ton,  §  211,  note;  Heflfter,  §  208;  I  ter,  §§  208,  219;   I   Dig,  Int.  Law, 

Dig.  Int.  Law,  §  88 ;  Vattel,  liv.  iv.  §  88. 
chap.  vi.  §§  69-71 
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Those  accredited  to  sovereigns  are  entitled  to  the  immunities 
of  ambassadors,  those  accredited  to  ministers  of  foreign  affairs 
are  not.' 

Titles  of  Ambassadors.  The  titles  of  ambassadors  are 
regulated  by  the  municipal  laws  of  the  states  which  they 
represent.  The  terms  ordinary  and  extraordinary  at  first 
determined  the  character  of  the  diplomatic  employment  of 
the  ministers  to  whom  they  were  applied.  They  have  now  no 
special  meaning.  Legates  and  nuncios  are  the  representatives 
of  the  pope  at  foreign  courts.  Legates  have  the  rank  of  car- 
dinal, and  represent,  to  a  certain  extent,  his  spiritual  as  well 
as  his  temporal  authority.  Nuncios  represent  him  in  the  latter 
capacity  only.  In  determining  the  rank  and  titles  of  ministers 
sent  to  foreign  courts,  the  principle  of  reciprocity  prevails,  and 
a  state  sends  to  another  a  representative  of  the  same  class  that 
it  receives.  Several  ministers  may  be  maintained  at  the  same 
court,  and  a  single  person  may  represent  a  state  at  several 
courts.^ 

Manner  of  Sending  and    Receiving  Ambassadors.     To 


'  Article  4  of  the  "  Reglement  sur 
le  rang  entre  les  agens  diploma- 
tiques"  adopted  at  the  Congress  of 
Vienna  in  the  protocol  of  March  19, 
1815,  contained  the  requirement 
that  "diplomatic  employes  shall 
take  rank,  as  regards  each  other, 
in  each  class  from  the  date  of  the 
official  notification  of  their  arrival." 
It  was  held,  in  a  discussion  respect- 
ing the  application  of  this  article 
which  arose  among  the  diplomatic 
representatives  accredited  to  the 
court  of  Spain  in  1875,  '^hat  the 
precedence  of  diplomatic  employes 
difl  not  depend  upon  the  date  of 
actual  presentation,  but  upon  the 
date  of  official  notification  of  readi- 
ness to  be  presented.  It  was  con- 
tended, however,  that  the  term  "ar- 
rivee,"  as  used  in  the  article,  was 
restricted  in  its  application  to  the 
case  of  each  government;  since  a 
minister  holding  over  might  have 


been  accredited  to  and  received  by 
some  previous  intruded,  usurping, 
illegitimate,  and  odious  dynasty 
or  government,  the  recognition  of 
whose  previous  rank  would  there- 
fore implicate  the  legitimate  dy- 
nasty or  government  in  quasi  ad- 
mission of  such  previousassumption 
or  intrusion,  and  would  also  be  prej- 
udicial to  the  rights  of  such  foreign 
governments  as  had  refused  to  rec- 
ognize such  usurpers  or  intruders, 
and  had  done  so  in  the  interest  of 
legitimate  and  regular  government. 
The  weight  of  opinion  seemed  to 
be,  however,  that  inquiries  as  to 
legitimacy  should  be  disregarded, 
and  the  question  of  recognition  be 
restricted  to  the  fact  of  the  exist- 
ence of  the  government  in  every 
case.— United  States  Foreign  Rela- 
tions, 1875,  p.  1 105. 

"  Lawrence,  Int.  Law,§§  141-144; 
Bluntschli,§  172;  IIcjTteri§§20i,2o8, 


196  THE   ELEMENTS   OF   INTERNATIONAL   LAW 

enable  a  minister  to  be  received  in  that  character,  he  is  pro< 
vided  by  the  sovereign  or  other  chief  executive  authority  of 
his  own  state  with  two  important  papers,  called  his  Letter  of 
Credence  and  Full  Pozver.  The  Letter  of  Credence  is  addressed 
to  the  sovereign  to  whom  he  is  accredited.  It  contains  his 
name  and  title,  confers  upon  him  the  diplomatic  character, 
and  serves  to  identify  him  as  a  public  minister,  but  does  not 
authorize  him  to  enter  upon  any  particular  negotiation,'  The 
Full  Power  authorizes  him  to  act  as  the  general  diplomatic 
representative  of  his  government  at  the  court  to  which  he  is 
accredited.  It  describes  the  limits  of  his  authority  to  negoti- 
ate, if  such  there  be,  and  upon  it  the  validity  of  his  acts  as  a 
minister  largely  depends.  Ambassadors  who  represent  states 
at  Congresses  and  Conferences,  or  as  members  of  Internation- 
al Courts,  or  Boards  of  Arbitration,  are  not  usually  provided 
with  Letters  of  Credence.  They  bear  Full  Powers,  under  the 
authority  of  which  they  act.  and  copies  of  them  are  exchanged 
among  the  different  members  of  the  board  or  conference." 

Reception  of  Ambassadors.  An  ambassador  or  minister 
accredited  to  a  sovereign,  upon  arriving  at  his  station,  for- 
wards a  copy  of  his  Letter  of  Credence  to  the  Minister  of 
Foreign  Affairs,  and  requests  an  audience  with  the  sovereign. 
At  this  audience,  which  may  be  either  public  or  private,  his 
Letter  of  Credence  is  presented,  and  complimentary  speeches 
are  usually  exchanged.^  He  may  then  enter  upon  the  perform- 
ance of  his  duties. 

•  "Among  the  several  characters  solely  only  in  the  quality  attributed 

established  by  custom,  it  rests  with  to  him   in  his  credentials.      They 

the  sovereign   to   determine   with  are,  as  it  were,  his  general  letter  of 

what  particular  one  he  chooses  to  attorney,  his  mandate  patent,  man- 

invest  his  minister ;  and  he  makes  datum   mantfesttetn." — Vattel,    liv. 

known  the  minister's  character  in  iv.  chap.  vi.  §  76. 

the  credentials  which  he  gives  him  ^  II  De  Martens,  pp.  84-86;  Heff- 

for  the  sovereign  to  whom  he  sends  ter.  §§  209,  210;   Bluntschli,  §§  183- 

him.     Credentials  are  the   instru-  190;    Lawrence,  §  147;  I   Dig.  Int. 

ment  which  authorizes  and  estab-  Law,  §  85;  I  Twiss,  §§  212-216. 

lishes  the  minister  in  his  character  ^  For  many  years  the  Chinese  em- 

with  the  prince  to  whom  they  are  peror  refused  to  accord  to  foreign 

addressed.     If  the  prince  receives  ambassadors  and  ministers  accred- 

the   minister,  he  can  receive  him  ited  to  his  court  the  personal  au- 
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Duties  of  Ambassadors.  The  duties  of  a  public  minister 
are  not  susceptible  of  exact  description.  Some  of  them  are 
regulated  by  international  law,  and  some  by  the  municipal 
law  of  the  ambassador's  state.  They  depend  upon  the  impor- 
tance of  the  power  to  which  he  is  accredited,  upon  the  amount 
of  intercourse,  commercial  and  otherwise,  existing  between  it 
and  the  state  which  he  represents,  and,  to  some  extent,  upon 
the  difference  in  their  systems  of  government.  He  is  expected 
to  keep  his  government  informed  upon  all  questions  of  general 
interest,  and  to  advise  it  of  any  change  in  the  government,  con- 
stitution, or  state  policy  of  the  country  in  which  he  is  resident. 
It  is  also  his  duty  to  make  proper  representations  in  behalf  of 
subjects  of  his  own  state  who  may  stand  in  need  of  protection, 
to  secure  a  remedy  for  injuries  which  they  may  have  received, 
or,  in  case  they  exceed  his  jurisdiction,  to  inform  his  govern- 
ment fully  of  the  facts  in  each  case  in  order  that  proper  meas- 
ures of  redress  may  be  taken.  In  general  he  represents  the 
interests  of  his  state,  and  those  of  its  individual  subjects,  in 
the  country  to  which  he  is  accredited.  That  he  may  do  so 
effectively  at  all  times,  and  under  all  circumstances,  he  is 
bound  by  every  consideration  of  honor  and  duty  to  scrupu- 
lously abstain  from  all  interference  in  the  internal  affairs  of  the 
state  to  which  he  is  accredited.' 

Diplomatic  Language.  Every  state  has  a  right  to  employ 
its  own  language  in  its  communications  to  other  powers,  and 

dience  to  which  by  long  established  1873,  part  i.  pp.  149-201.     See  also 

usage  they  believed  themselves  en-  Lawrence,  Int.  Law,  §  147;  I  Twiss, 

titled.    After  some  preliminary  cor-  §§212-216. 

respondenceonthe  partof  thepow-  '  A  foreign  minister  should  cor- 

ers  interested  an  understanding  was  respond  with  the  Secretary  of  State 

reached  by  their  representatives  at  on  matters  which  interest  his  na- 

Pckin,  and  the  matter  of  an  audience  tion,  and  not  through  the  press  of 

was  again  presented  to  the  Chinese  our  country.     He  has  no  authority 

Government  in  a  joint  note  submit-  to  communicate  his  sentiments  to 

ted  to  Prince  Kungthc  prime-min-  the  people  of  the  United  States  by 

ister  of  China.    After  considerable  publication  in  manuscript  or  print, 

discussion  the  request  of  the  for-  — I  Opinions  of  Attorney-General, 

eign  ministers  was  acceded  to,  and  p.  74;  Hefftcr,  pp.  425-432;  I  Dig. 

a  personal  audience  with  the  em-  Int.  Law,  §§  89-91,  107-1075;  KlU- 

Eeror  was  had  on  June  29,  1873. —  ber,  §§  197-201. 
fnitcd   States  Foreign   Relations, 
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must  recognize  a  corresponding  right,  on  the  part  of  other 
states,  to  a  similar  use  in  all  communications  addressed  to  it- 
self. Until  the  beginning  of  the  eighteenth  century  Latin  was 
in  general  use  as  a  convenient  neutral  language.  The  treaties 
of  Nimeguen,  Ryswick,  and  Utrecht,  and  the  Quadruple  Al- 
liance, concluded  at  London  in  1788,' were  drawn  up  in  Latin. 
The  official  acts  of  the  Holy  See  are  still  written  in  that  lan- 
guage. French,  however,  has  gradually  displaced  Latin  as  the 
diplomatic  language,  and,  to  a  great  extent,  still  retains  that 
character.  The  treaties  of  Vienna,  in  181 5,  those  of  1833, 
concerning  the  separation  of  Belgium  from  Holland,  and  the 
treaty  of  Paris,  in  1856,  were  drawn  up  in  French.* 

The  Functions  of  Ambassadors,  how  Suspended  and 
Terminated.  The  functions  of  an  ambassador,  and  conse- 
quently his  official  character,  may  be  suspended,  and  may,  or 
may  not,  be  terminated  : 

(a.)  As  a  result  of  some  difference  or  misunderstanding  be- 
tween the  two  powers,  not  resulting  in  war. 

(d.)  Upon  the  occurrence  of  important  political  events,  which 
render  the  continuance  of  his  mission  improbable  ;  as  a  sudden 
or  violent  change  in  the  constitution  or  form  of  government,  in 
either  state.  Such  a  suspension  continues  until  it  is  removed, 
by  proper  authority,  in  the  state  in  which  it  originated.^ 

A  mission  may  be  terminated  : 

(a.)  By  the  death,  or  by  the  voluntary  or  constrained  abdica- 
tion of  one  or  both  sovereigns.  This,  however,  only  in  case  the 
ambassador  represents  the  sovereign  in  his  personal  capacity/ 

'  Heffter,  p.  433.  is  permanent  and  continuous,  with- 
MI  Phillimore,  §  43;  Heflfter,  out  regard  to  the  governing  person, 
§  235;  II  De  Martens,  §  179;  I  Or-  and  there  is  no  interruption  of  the 
tolan,  p.  loi  ;  Dana's  Wheaton,  authority  or  renewal  of  the  creden- 
§158;  Kliiber,  §  114.  tials  of  their  public  ministers  on  a 
^  According  to  the  public  law  of  change  of  President  for  whatever 
the  monarchies  of  Europe,  the  au-  cause,  provided  such  President  con- 
thority  of  ministers,  and  perhaps  tinues  to  represent  and  exercise  the 
of  international  commissioners,  ex-  appointing  power  of  the  govern- 
pires  on  the  death,  deposition,  or  ment. — VII  Opinions  of  Attorney- 
abdication  of  the  prince  ;  but  not  General,  p.  582  ;  HefTter,  p.  414  ;  I 
so  as  between  the  American  repub-  Dig.  Int.  Law,  §  87. 
lies,  in  which  the  executive  power 
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(d.)  By  the  withdrawal,  or  cancellation,  of  his  Letters  of 
Credence  and  Full  Power. 

(c.)  By  his  recall  at  the  outbreak  of  war;  or  upon  the  com- 
pletion of  the  duty  which  he  was  appointed  to  perform,  the 
expiration  of  his  term  of  office,  or  upon  his  promotion  or  re- 
moval to  another  sphere  of  duty. 

(d.)  By  his  removal,  which  may  be  voluntary,  or  forced  by 
the  government  to  which  he  is  sent. 

(e.)  By  death.' 

When  the  functions  of  an  ambassador  cease  for  any  cause 
his  departure  is  attended  by  formalities  similar  to  those  ob- 
served at  his  reception.  He  requests  an  audience  with  the 
sovereign,  at  which  he  presents  his  letters  of  recall.  If  normal 
relations  exist  between  the  two  governments,  formal  expres- 
sions of  regret  are  exchanged  at  this  interview.  In  strictness 
his  functions  and  privileges  cease  when  his  letter  of  recall  has 
been  presented.  Through  courtesy,  however,  the  immunities 
which  he  has  enjoyed  during  his  period  of  residence  are  ex- 
tended to  him  until  he  passes  the  frontier  of  the  state  on  his 
homeward  journey. 

The  Privileges  and  Immunities  of  Ambassadors.  To  the 
successful  and  efficient  performance  of  an  ambassador's  duties 
the  most  complete  personal  independence  and  freedom  of  ac- 
tion are  necessary.  This  immunity  lies  at  the  foundation  of 
the  system,  and  has  been  most  jealously  guarded  and  pre- 
served since  the  beginning  of  modern  diplomacy.  It  was  rec- 
ognized by  the  nations  of  antiquity,  and  is  insisted  upon  a.'i  a 
necessary  preliminary  to  intercourse  with  those  Eastern  coun- 
tries whose  standards  of  civilization  differ  so  widely  from  our 
own.'     It  is  illustrated  by  the   swiftness  with  which  nations 

'II   De  Martens,  p.  160;   Blunt-  — is' not    the    only    privilege     he 

schli,  §§  227-240 ;  Heflter,  §  224;  I  enjoys;    the  universal    practice  of 

Halleck,  pp.  304-309;    Kliiber,  §§  nations   allows  him.  moreover,  an 

227-230;  II  Philliinore,  §§  237-242.  entire  independence  of  the  juris- 

''■'Ihe  inviolability  of  a  public  diction  and  authority  of  the  state 

minister  —  or    the     protection    to  in  which  he   resides.  *  *  *  It  is  a 

which  he  has  a  more  sacred  and  matter  of  no  small  importance  that 

particular    claim    than   any    other  he  have  no  snares  to  apprehend  — 

person,  whether  native  or  foreigner  that  he  is  not  liable  to  be  diverted 


200 


THE   ELEMENTS   OF   INTERNATIONAL   LAW 


have  always  resented  offences  against  the  persons  of  their 
ministers  and  diplomatic  agents.' 

The  Principle  or  Fiction  of  Exterritoriality.  From  the 
fact  of  the  inviolability  of  an  ambassador's  person,  the  fiction 
of  exterritoriality  has  been  deduced  to  account  for  and  explain 
the  various  exemptions  which  public  ministers  enjoy  in  for- 
eign countries.  This  principle  has  been  defined,  and  its  limita- 
tions have  been  pointed  out,  elsewhere.* 

This  immunity  is  both  personal  and  territorial.  Personal  in 
that  it  involves  an  exemption  of  his  person  from  the  civil  and 
criminal  jurisdiction  of  the  state  in  which  he  is  resident ;  ter- 
ritorial in  that  his  residence  or  hotel  is  presumed  to  be  a  part 
of  the  territory  of  the  state  which  he  represents.  In  strictness 
his  privileges  and  immunities  become  effective  when  he  enters 


from  his  functions  by  any  chican- 
ery— that  he  have  nothing  to  hope, 
nothing  to  fear,  from  the  sovereign 
to  whom  he  is  sent.  In  order,  there- 
fore, to  the  success  of  his  ministry, 
he  must  be  independent  of  the  sov- 
ereign authority  and  of  the  juris- 
diction of  the  country,  both  in  civil 
and  criminal  matters." — Vattel,  liv. 
iv.  chap.  vii.  §  92;  Kliiber,  §  203; 
Wheaton,  §  224 ;  I  Dig.  Int.  Law, 
§§  92-94;  Heffter,  §  212. 

The  act  of  February  i,  1876 
(19  Stat,  at  Large,  p.  2),  contains 
the  requirements  that,  in  the  sev- 
eral provisions  of  the  Revised  Stat- 
utes relating  to  the  privileges  and 
immunities  of  ambassadors  and 
public  ministers,  the  word  "  min- 
ister "shall  be  understood  to  mean 
the  person  invested  with,  and  ex- 
ercising, the  principal  diplomatic 
functions.  The  word  "consul" 
shall  be  understood  to  mean  any 
person  invested  by  the  United 
States  with,  and  exercising,  the 
functions  of  consul-general,  vice 
consul-general,  consul,  or  vice- 
consul. 

'  An  affront  to  an  ambassador  is 
just  cause  for  national  displeasure. 


and,  if  afforded  by  an  individual 
citizen,  satisfaction  is  demandable 
of  his  action.  It  is  usual  for  na- 
tions to  complain  of  insults  to  their 
ambassadors,  and  to  require  the 
parties  to  be  brought  to  punish- 
ment.—  Spanish  minister's  case,  I 
Opinions  of  Attorney -General,  p. 
71,  Lee  (1797).  An  ambassador  or 
other  representative  of  one  nation 
residing  in  another  is  entitled  to  be 
treated  with  respect,  and  especial- 
ly ought  not  to  be  libelled  by  any 
of  the  citizens.  If  he  commits  any 
offence,  it  belongs,  in  our  country, 
to  the  President  to  take  notice  of 
it,  and  not  to  any  individual  citi- 
zen.— Ibid.  Any  malicious  publi- 
cation tending  to  render  another 
ridiculous,  or  to  expose  him  to 
public  contempt  and  hatred,  is  a 
libel ;  and  in  the  case  of  a  foreign 
public  minister  the  municipal  law 
is  strengthened  by  the  law  of  na- 
tions, which  secures  the  minister  a 
peculiar  protection,  not  only  from 
violence  but  also  from  insult. — Case 
of  British  minister,  I  Ibid.  p.  52, 
Bradford  (1794). 
^  See  pp.  74-90. 


THE    RIGHT   OF   LEGATION 


201 


upon  the  performance  of  his  diplomatic  duties.  It  is  usual, 
however,  to  recognize  them  as  existing  so  soon  as  he  enters 
the  territory  of  the  state  to  which  he  is  accredited.  The  ex- 
emption which  an  ambassador  enjoys  extends  to  his  family,  to 
the  secretaries  and  other  attacJids  and  employees  of  the  lega- 
tion, and  to  his  domestic  servants.  Some  question  has  arisen 
as  to  the  precise  extent  of  this  immunity  in  the  case  of  ser- 
vants, especially  when  they  are  natives  of  the  country  in  which 
the  minister  is  resident.'  Unquestionably  any  privilege  which 
a  servant  may  have  "  is  not  the  privilege  of  the  servant  him- 
self, but  of  the  ambassador,  and  is  based  on  the  ground  that  the 
arrest  of  the  servant  might  interfere  with  the  comfort  or  state 
of  the  ambassador."* 


'  Dana's  Wheaton,  §§  224-243, 
notes  128-130. 

MI  Philiimore,  p.  227.  The  laws 
of  the  United  States  which  are  in- 
tended to  secure  the  privileges  and 
immunities  of  ambassadors  and 
public  ministers  will  be  found  in 
the  following  sections  of  the  Re- 
vised Statutes: 

Sec.  4062.  Every  person  who 
violates  any  safe-conduct  or  pass- 
port duly  obtained  and  issued  un- 
der authority  of  the  United  States, 
or  who  assaults,  strikes,  wounds, 
imprisons,  or  in  any  other  manner 
offers  violence  to  the  person  of  a 
public  minister,  in  violation  of  the 
law  of  nations,  shall  be  impris' 
oned  for  not  more  than  three 
years,  and  fined,  at  the  discretion 
of  the  court. 

Skc.  4063.  Whenever  any  writ  or 
process  is  sued  out  or  prosecuted 
by  any  person  in  any  court  of  the 
United  States,  or  of  a  state,  or  by 
any  judge  or  justice,  whereby  the 
person  of  any  public  minister  of 
any  foreign  prince  or  state,  author- 
ized and  received  as  such  by  the 
President,  or  any  doin(.'stic  or  do- 
mestic servant  of  any  such  minister, 
is  arrested  or  imprisoned,  or  his 
goods   or  chattels  are  distrained, 


seized,  or  attached,  such  writ  or 
process  shall  be  deemed  void. 

Sec.  4064.  Whenever  any  writ  or 
process  is  sued  out  in  violation  of 
the  preceding  section,  every  person 
by  whom  the  same  is  obtained  or 
prosecuted,  whether  as  party  or  as 
attorney  or  solicitor,  and  every  of- 
ficer concerned  in  executing  it, 
shall  be  deemed  a  violator  of  the 
law  of  nations,  and  a  disturber  of 
the  public  repose,  and  shall  be  im- 
prisoned for  not  more  than  three 
years,  and  fined  at  the  discretion  of 
the  court. 

Sec.  4065.  The  two  preceding 
sections  shall  not  apply  to  any  case 
where  the  person  against  whom  the 
process  is  issued  is  a  citizen  or  in- 
habitant of  the  United  States,  in 
the  service  of  a  public  minister,  and 
the  process  is  founded  upon  a  debt 
contracted  before  he  entered  upon 
such  service ;  nor  shall  the  preced- 
ing section  apply  to  any  case  where 
the  person  against  whom  the  proc- 
ess is  issued  is  a  domestic  servant 
of  a  public  minister,  unless  the 
name  of  the  servant  has,  before 
the  issuing  thereof,  been  registered 
in  the  Dc[)artment  of  State,  and 
transmitted  by  the  Secretary  of 
State  to  the   marshal  of  the  Dis- 
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Immunity  from  Criminal  Jurisdiction.  As  respects  crim- 
inal jurisdiction,  an  ambassador  is  exempt  from  criminal  pros- 
ecution, of  every  sort,  during  the  entire  period  of  his  residence 


trict  of  Columbia,  who  shall  upon 
receipt  thereof  post  the  same  in 
some  public  place  in  his  office. 

Sec.  4066.  All  persons  shall  have 
resort  to  the  list  of  names  so  post- 
ed in  the  marshal's  office,  and  may 
take  copies  without  fee.  —  See  also 
I  Dig.  Int.  Law,  §§  92,  93;  Foreign 
Relations  of  the  United  States, 
1879,  pp.  374,  375. 

The  laws  of  the  United  States 
which  punish  those  who  violate  the 
privileges  of  a  foreign  minister  are 
equally  obligatory  on  the  state 
courts  as  upon  those  of  the  United 
States,  and  it  is  equally  the  duty 
of  each  to  quash  the  proceedings 
against  any  one  having  such  priv- 
ileges.— Ex  parte  Cabrera,  I  Wash- 
ington, p.  232.  The  injured  party 
may  seek  his  redress  in  either 
court  against  the  aggressor,  or  he 
may  prosecute  under  the  twenty- 
sixth  section  of  the  law.  —  Ibid. 
The  mode  of  redress  for  a  per- 
son privileged  from  arrest  when 
arrested  is  by  motion  to  the 
court  from  which  the  process  is- 
sued. —  Lyell  vs.  Goodwin,  4  Mc- 
Lean, 29.  For  injuries  done  by 
private  persons  to  the  representa- 
tives of  foreign  governments,  the 
Government  of  the  United  States 
affords  redress  through  its  judicial 
tribunals.  The  Executive  Depart- 
ment has  no  power  to  redress  such 
injuries. — IX  Opinions  of  Attorney- 
General,  p.  7.  The  certificate  of 
the  Secretary  of  State,  dated  sub- 
sequently to  the  assault  and  bat- 
tery, is  the  best  evidence  to  prove 
the  diplomatic  character  of  a  per- 
son accredited  as  a  minister  by  the 
Government  of  the  United  States. 
—  The  United  States  vs.  William 
Liddle,  2  Washington,  205.  An 
indictment  under  the  act  of  1790 


(1  Stat.  p.  118;  R.  S.  §  4062),  for  of- 
fering violence  to  the  person  of  a 
public  minister  is  not  a  case  "af- 
fecting ambassadors  or  other  pub- 
lic ministers  and  consuls,"  within 
the  second  section  of  the  third  ar- 
ticle of  the  Constitution. — United 
States  vs.  Ortega,  1 1  Wheaton,  467. 
Any  malicious  publication  tending 
to  render  another  ridiculous,  or  to 
expose  him  to  public  contempt  and 
hatred,  is  a  libel ;  and  in  the  case 
of  a  foreign  public  minister  the 
municipal  law  is  strengthened  by 
the  law  of  nations,  which  secures 
the  minister  a  peculiar  protection, 
not  only  from  violence  but  also 
from  insult.  — Case  of  British  min- 
ister, 1  Opinions  of  Attorney-Gen- 
eral, p.  52,  Bradford  (1794).  An  af- 
front to  an  ambassador  is  just  cause 
for  national  displeasure,  and,  if  of- 
fered by  an  individual  citizen,  sat- 
isfaction is  demandable  of  his  na- 
tion. It  is  usual  for  nations  to 
complain  of  insults  to  their  am- 
bassadors, and  to  require  the  par- 
ties to  be  brought  to  punishment. 
— I  Opinions  of  Attorney-General, 
p.  71.  An  ambassador  or  other 
representative  of  one  nation  resid- 
ing in  another  is  entitled  to  be 
treated  with  respect,  and  especially 
ought  not  to  be  libelled  by  any  of 
the  citizens.  If  he  commits  any 
offence,  it  belongs,  in  our  countr)\ 
to  the  President  to  take  notice  of 
it,  and  not  to  any  individual  citi- 
zen.— Ibid.  The  arrest  (of  servants 
of  public  ministers)  is  regulated  by 
act  of  Congress;  entering  a  public 
minister's  house  to  serve  an  execu- 
tion will  either  be  absorbed  in  the 
arrest,  as  being  necessarily  associ- 
ated with  it,  if  that  be  found  crim- 
inal, or,  if  an  arrest  be  admissible, 
must  be  punished,  if  at  all,  under 
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at  a  foreign  court.  A  crime  committed  against  the  person  of 
an  ambassador,  except  in  the  way  of  self-defence,  is  given  an 
aggravated  character,'  and  is  punished  with  exceptional  sever- 


the  law  of  nations.  —  Ibid.  p.  26. 
The  arrest  of  the  domestic  servant 
of  a  public  minister  is  declared  il- 
legal by  the  act  concernini;  crimes 
(I  Stat.  p.  117  ;  R.  S.  §  4063).  All 
process  for  the  purpose  is  annulled, 
and  the  persons  concerned  in  the 
process  are  liable  to  fine  and  im- 
prisonment.—  Case  of  Van  Berc- 
kel's  servant,  I  Opinions  of  Attor- 
ney-General, p.  26,  Randolph  (1 792). 
If,  however,  the  domestic  be  a  citizen 
or  inhabitant  of  the  United  States, 
and  shall  have  contracted,  prior  to 
his  entering  into  the  service  of  the 
minister,  debts  still  unpaid,  he  shall 
not  take  the  benefit  of  the  act.  — 
Ibid.  Nor  shall  any  person  be  pro- 
ceeded against  under  the  act  for 
such  arrest,  unless  the  name  of  the 
domestic  be  registered  in  the  Secre- 
tary of  State's  oifice  and  transmit- 
ted to  the  marshal  of  the  district  in 
which  Congress  shall  reside. — Ibid. 
Domestic  servants  of  a  foreign  min- 
ister are  not  liable  to  the  ordinary 
tribunals  of  the  country  for  mis- 
demeanors.— United  States  vs.  La- 
fontaine,  4  Cranch,  Cir.  Ct.  173. 
Any  person  who  executes  process 
on  a  foreign  minister  is  to  be 
deemed  an  officer  under  section  26 
of  the  act  of  1790  (I  Stat.  p.  117; 
R.  S.  §  4064.)  —  United  States  vs. 
Benncr,  Baldwin,  234.  To  support 
an  indictment  under  this  law  it  is 
not  necessary  that  the  defendant 
should  know  the  person  .  arrested 
to  be  a  foreign  minister. — Ibid.  A 
foreign  minister  cannot  waive  his 
privileges  or  immunities;  his  sub- 
mission or  consent  to  an  arrest  is 
no  justification.  —Ibid.  An  assault 
committed  tjy  him  may  be  repelled 
in  self-defence,  but  does  not  justify 
an  arrest  on  process. —  Ibid.  An 
attache  to  a  foreign  legation  is  ii 


public  minister  within  the  act  of 
Congress. — Ibid.  A  certificate  by 
the  Secretary  of  State,  under  seal 
of  office,  that  a  person  has  been 
recognized  by  the  Department  of 
State  as  a  foreign  minister,  is  full 
evidence  that  he  has  been  author- 
ized and  received  as  such  by  the 
President  of  the  United  States. — 
Ibid.  In  England  the  statute  mak- 
ing process  against  ambassadors 
and  public  ministers  void  was 
passed  after  the  arrest  of  the  Rus- 
sian ambassador  for  debt. — 7  Anne, 
chap.  12,  §  3.  It  has  been  held  in 
England  that  the  privilege  oper- 
ates to  protect  the  ambassador  to 
the  extent  of  preventing  him  from 
being  proceeded  against  in  a  man- 
ner that  may  ultimately  result  in 
coercion  in  respect  to  his  person, 
or  the  seizure  of  such  of  his  per- 
sonal effects  as  are  necessary  to  his 
comfort  and  dignity. —  Taylor  vs. 
Best,  14  C.  B.  521.  For  the  sub- 
jection of  real  property  and,  in  cer- 
tain cases,  personal  property  owned 
by  public  ministers  to  obligations 
imposed  by  the  local  law,  see  I 
Dig.  Int.  Law,  §  95;  for  English 
cases,  see  Novello  vs.  Toogood,  i 
B  and  C.  562;  Gladstone  7/^-.  Mu- 
surus  Bey.  i  H.  and  M.  495. 

'  "An  act  of  violence  done  to  a 
private  person  is  an  ordinary  trans- 
gression, which,  according  to  cir- 
cumstances, the  prince  may  pardon ; 
but,  if  done  to  a  public  minister,  it 
is  a  crime  of  state,  an  offence  against 
the  law  of  nations ;  and  the  power 
of  pardoning,  in  such  case,  does 
not  rest  with  the  prince  in  whose 
dominions  the  crime  has  been  com- 
mitted, but  with  him  who  has  been 
offended  in  the  person  of  his  rep- 
resentative. If,  however,  the  min- 
ister has  been  insulted  by  jjcrsonp 
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ity  by  the  municipal  laws  of  every  state.'  The  only  exception 
to  the  immunity  which  a  minister  enjoys  in  this  respect  would 
arise  from  his  own  misconduct.  For  any  minor  violation  of 
propriety  the  government  to  which  he  is  accredited  may  signi- 
fy its  displeasure,  either  privately  to  the  minister  himself,  or 
to  his  government  in  the  diplomatic  way.  For  a  more  serious 
offence,  amounting  to  crime,  his  recall  may  be  demanded.     If 


who  were  ignorant  of  his  charac- 
ter, the  offence  is  wholly  unconnect- 
ed with  the  law  of  nations,  and  falls 
within  the  class  of  ordinary  trans- 
gressions."—  Vattel,  liv.  iv.  chap, 
vii.  §  82. 

'  Heflfter.  §  214;  Bluntschli,  §§ 
209-213;  Hall,  §  50;  Dana's  Whea- 
ton,  §  225,  226,  note  129;  Lawrence, 
Int.  Law,  §  150;  I  Halleck,  pp.  278- 
287;  Kliiber,  §  211;  I  Dig.  Int. 
Law,  §§  92,  93a.  Where  the  charge 
d'affaires  had  a  large  party  at  his 
house,  and  a  transparent  painting  at 
his  window  at  which  a  mob  which 
had  collected  took  oflfence,  the  de- 
fendant fired  two  pistols  at  the 
window,  his  intention  being  to  de- 
stroy the  painting  without  doing 
injury  to  the  person  of  the  minister 
or  of  any  one.  The  prisoner  was 
indicted  for  an  assault  upon  the 
charge  d'affaires  of  Russia,  and  for 
infracting  the  law  of  nations,  by 
offering  violence  to  the  person  of 
the  said  minister. — United  States 
vs.  Hand,  2  Washington,  435. 
Held,  the  law  of  nations  identifies 
the  property  of  a  foreign  minister, 
attached  to  his  person  or  in  his 
use,  with  his  person.  To  insult 
them  is  an  attack  on  the  minister 
and  his  sovereign,  and  it  appears 
to  have  been  the  intention  of  the 
act  of  Congress  to  punish  offences 
of  this  kind. — Ibid.  To  constitute 
an  offence  against  a  foreign  min- 
ister, the  defendant  must  have 
known  that  the  house  on  which 
the  attack  was  made  was  the  dom- 
icile of  a  minister,  otherwise  it  is 


only  an  offence  against  the  munic- 
ipal laws  of  the  state. — Ibid.  The 
law  is  the  same  in  the  case  of  a  de- 
fendant charged  with  an  assault  of 
a  minister  as  when  charged  with 
the  same  offence  against  a  citizen  ; 
and  if  the  minister  gave  the  first 
assault  the  defendant  will  be  ex- 
cused for  the  subsequent  battery 
though  he  was  a  minister. — United 
States  vs.  William  Liddle,  2  Wash- 
ington, 205.  Upon  an  indictment 
for  an  assault  committed  on  the 
charge  d'affaires  of  a  foreign  gov- 
ernment, proof  that  the  person  as- 
saulted is  received  and  recognized 
by  the  Executive  of  the  United 
States  is  conclusive  as  to  his  pub- 
lic character,  and  that  he  is  entitled 
to  all  the  immunities  of  a  foreign 
minister.  —  United  States  7/.f.  Orte- 
ga, 4  Washington,  531.  If  a  foreign 
minister  commits  the  first  assault, 
he  forfeits  his  immunity  so  far  as  to 
excuse  the  defendant  for  returning 
it.  —  Ibid.  It  is  no  defence  upon 
such  indictment  that  defendant  was 
ignorant  of  the  public  character  of 
the  minister. — Ibid.  Domestic  ser- 
vants of  a  foreign  minister  are  not 
liable  to  the  ordinary  tribunals  of 
the  country  for  misdemeanors. — 
United  States  vs.  Lafontaine,  4 
Cranch,  C.  Ct.  173.  It  is  a  breach 
of  diplomatic  privilege  for  an  offi- 
cer of  justice  to  enter  the  dwelling- 
house  of  a  secretary  of  legation, 
and  there  to  seize  a  runaway  slave  ; 
and  for  so  doing  the  officer  will  be 
removed. — United  States ■z^.y.Jeffers, 
4  Cranch,  C.  Ct.  704. 
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the  request  be  not  acceded  to,  he  may  be  summarily  dismissed, 
or  notified  to  quit  the  territory  of  the  offended  state.  For 
crime  of  an  aggravated  sort,  amounting  to  treason,  or  a  trea- 
sonable conspiracy  against  the  government,  he  is  deemed  to 
have  forfeited  his  immunity,  and  may  be  forcibly  expelled ; 
but  he  may  never  be  subjected  to  criminal  prosecution  in  the 
state  in  which  he  resides  in  the  character  of  ambassador.' 

Immunity  from  Civil  Jurisdiction.  A  similar  immunity 
from  civil  jurisdiction  is  sanctioned  by  the  general  usage  of 
nations.  An  ambassador,  in  his  public  character,  is  exempt 
from  the  service  of  process,  and  suits  against  him  can  only 
be  brought  in  the  courts  of  his  own  country.  His  furniture 
and  other  movable  property  are  exempt  from  taxation,  and 
from  seizure  in  execution  of  judgment.  This  immunity,  how- 
ever, only  attaches  to  him  in  his  diplomatic  capacity.  It  does 
not  extend  to  any  other  interests  he  may  have  in  the  state  in 
which  he  is  resident ;  and,  as  a  merchant,  trustee,  or  executor, 
his  property  is  subject  to  the  local  law.  If  he  waives  his  dip- 
lomatic privilege  and  submits  himself  to  the  jurisdiction  of  the 
local  courts  by  appearing  in  them  as  a  party  to  a  cause,  he 
must  abide  by  their  decision.  It  has  been  held,  however,  that 
a  judgment  against  him  can  only  be  satisfied  out  of  property 
held  by  him  in  his  private  capacity."* 

'  In  what  cases  a  minister,  by  in-  ceased  to  be  entitled  to  them.— 

fracting  the  laws  of  the  country  in  Schooner  £".rt/m;/^'-t'  vs.  McFaddon, 

which  he  resides,  may  subject  him-  7  Crunch,  116  [139].      During  the 

self    to    other    punishments   than  reign  of  Queen  Elizabeth  three  am- 

those  inflicted  by  his  own  sover-  bassador's  of  foreign  powers  were 

eign,  is  an  inquiry  foreign  to  the  detected  in  plots  for  the  assassina- 

present  purpcjse.     If  his  crimes  be  tion  or  dethronement  of  the  queen, 

such  as  to  render  him  amenable  to  In  two  cases,  those  of  the  Scotch 

local   jurisdictifjn,  it  must   be  be-  and  Spanish  ambassadors,  the  of- 

cause   they    forfeit    the    privileges  fenders  were  ordered  to  leave  the 

annexed  to  his  character;  and  the  kingdom;    in  the  other  no  action 

minister,  by  violating  the   condi-  was  taken.      For  other  cases,  see 

tions  under  which  he  was  received  Walker,  Int.  Law,  part  ii.  chap.  iii. 

as  the  representative  of  a  foreign  §26;  II  Pliiliimorc.  §§  156-171. 

sovereign,  has  surrendered  the  im-  '■' HefTter,!i2i  5;  nhintschli,§§  218- 

munitics  granted   on  those  condi-  221;  Dana's  Wlieaton,§§  224-226;  I 

tions;    or,  according  to   the  true  Dig.  Int.  Law,  §§  92,  93  ;  I  Twiss,  §§ 

meaning  of  the  original  assent,  has  216,  217  ;  Kliibcr,  §§  209-214. 
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Immunity  of  an  Ambassador's  Hotel.  If  the  principle  of 
exterritoriality  were  of  invariable  application,  it  would  follow 
that,  since  his  house  and  premises  are  held  to  be  part  of  the 
territory  of  the  state  which  he  represents,  his  jurisdiction  over 
them  would  be  complete  and  exclusive  as  regards  the  author- 
ity of  the  government  to  which  he  is  accredited.  This  is  not 
the  case,  however.  If  a  crime  be  committed  by  a  person  of 
his  suite  against  a  foreigner,  the  offender  may  be  arrested  or 
detained  by  the  minister,  and  held  subject  to  the  extradition 
process,  or  sent  home  for  trial ;  or,  with  the  consent  of  the 
minister's  government,  he  may  be  surrendered  for  trial  in  the 
local  courts.  A  crime  committed  by  one  person  of  his  suite 
against  another  is  justiciable  only  in  the  courts  of  the  min- 
ister's country.  Nor  can  an  ambassador's  house  be  made  an 
asylum  for  criminals.  The  surrender  of  an  offender  who 
takes  refuge  there  may  be  demanded,  and  if  denied  he  may 
be  forcibly  removed.  The  privilege  of  an  ambassador  is  thus 
seen  to  be,  to  a  certain  extent,  negative  in  character.  The 
law  of  nations  secures  to  him  such  personal  immunity  as  is 
necessary  to  the  proper  and  adequate  performance  of  his 
duties.  It  also  guarantees  to  him  such  honors  and  privileges 
as  befit  the  representative  of  a  sovereign  state.'     But  no  such 

'  Even  the  house  of  a  foreign  the  legation,  and  the  late  charge 
minister  cannot  be  made  an  asylum  was  arrested  and  imprisoned  in  de- 
for  a  guilty  citizen,  nor  is  it  appre-  fault  of  bail.  On  a  motion  to  quash 
hended  a  prison  for  an  innocent  the  process  it  was  held  : 
one.  And,  though  it  be  exempt  i.  That  the  recognition  of  a  for- 
from  the  ordinary  jurisdiction  of  eign  minister  is  conclusive  evidence 
the  country,  yet,  in  such  cases,  re-  of  the  authenticity  and  validity  of 
course  would  be  had  to  the  inter-  his  credentials, 
position  of  the  extraordinary  pow-  2.  Where  a  diplomatic  represent- 
or of  the  state. —  I  Opin.  Atty.-Gen.  ative  announces  the  cessation  of 
p.  47  ;  Vattel,  liv.  iv.  ch.  ix.  §  118;  his  functions  by  reason  of  a  change 
Klliber,  §  208;  Bluntschli,  §  200;  of  authority  in  his  country,  and 
Calvo,  §  555;  Hall,  §52;  II  Philli-  obtains  his  passports,  he  has  not 
more,  §§  204,  205  ;  Heflfter,  §  216.  waived  his  privilege  as  a  returning 

The  charge  d'affaires  appointed  minister,  and  the  process  should  be 

by  Dom  Miguel,  of  Portugal,  com-  quashed. 

menced  an  action  in  trover  in  the  3.  Such  a  suit,  as  in  this  case,  is 

state    court    of    Pennsylvania,    in  no  evidence  that  the  sovereign  has 

1829,  against  the  late  charge  to  re-  deprived  the  charge  of  his  privilege, 

cover  the  archives  and  property  of  even  if  it  were  competent  so  to  do. 
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privilege  or  immunity  attaches  to  him  when  committing  a 
crime  or  doing  a  wrongful  act;  and  he  may  be  restrained,  if 
need  be  by  force,  if  he  attempts  to  commit  a  crime  against 
the  person  or  property  of  another.  In  the  exercise  of  the 
right  of  self-defence  he  may  be  resisted,  and  wounded,  or  even 
killed,  by  the  person  whom  he  has  assaulted,  and  this  without 
giving  cause  of  complaint  to  the  government  which  employs 
him. 

Cases  Against  Public  Ministers,  where  Triable.  While 
the  immunities  accorded  to  public  ministers  are  of  the  most 
extensive  and  important  character,  amounting,  in  fact,  to  an 


— TorladeT^j.  Barrozo,  i  Miles  (Pa.), 
366.  The  attorney  who  issued  the 
capias  was  thereupon  indicted  un- 
der the  act  of  Congress  and  tried 
in  the  Federal  court.  The  case 
went  to  the  Supreme  Court  of  the 
United  States  on  a  difference  of 
opinion,  and  a  nolle  prosequi  was 
entered  by  direction  of  the  Presi- 
dent.— United  States  vs.  Phillips,  6 
Peters,  776. 

Nitchowff's  Case.  In  1867,  one 
NitchcnofT,  a  Russian  subject,  en- 
tered the  hotel  of  the  Russian  am- 
bassador in  Paris,  in  the  absence 
of  the  ambassador,  and  killed  one 
of  the  legationary  attaches.  The 
French  police  were  called  in  and 
arrested  the  offender.  The  Rus- 
sian ambassador  demanded  the  sur- 
render of  Nitchenoff  with  a  view  to 
his  being  sent  to  Russia  for  trial. 
The  French  Government  declined 
to  honor  this  demand  on  theground 
that  the  hotel  of  an  ambassador 
did  not  furnish  an  asylum  to  a 
stranger  committing  an  ofTence 
within  its  premises.  For  other 
cases,  see  Hall,  §  53,  and  II  Philli- 
more,  pp.  192-227.  The  persons 
and  household  goods  of  foreign 
ambassadors,  and  of  those  who  are 
attached  to  their  respective  lega- 
tions, are  exempt  from  lawful  ar- 
rest, seizure,  or  molestation,  as  well 


by  the  law  of  nations  as  by  the  act 
of  April  30,  1790,  section  28  (i  Stat. 
118;  R.  S.  §  4062.)  It  is,  therefore, 
unlawful  for  the  keeper  of  a  hotel 
in  Washington,  with  whom  an  at- 
tache of  the  legation  of  France  is 
a  boarder,  to  oppose  by  force,  in 
any  manner,  the  removal  therefrom 
of  any  of  his  personal  effects. — V 
Opin.  Att.  -  Gen.  p.  69.  Yet  it  is 
not  incumbent  on  the  Secretary  of 
State  to  interfere  in  such  cases. 
The  act  of  Congress,  which  de- 
nounces the  act  and  prescribes  the 
penalty,  refers  them  to  the  judici- 
ary.—  II  Ibid.  p.  290.  A  foreign 
minister  cannot  waive  his  privileges 
or  immunities;  his  submission  or 
consent  to  an  arrest  is  no  justifica- 
tion.— U.  S.  vs.  Benner,  Baldwin, 
234.  An  assault  committed  by  him 
maybe  repelled  in  self-defence,  but 
does  not  justify  an  arrest  on  proc- 
ess.— Ibid.  An  attach6  to  a  foreign 
legation  is  a  public  minister  with- 
in the  act  of  Congress.— Ibid.  A 
certificate  by  the  Secretary  of 
State,  under  seal  of  office,  that  a 
person  has  been  recognized  by  the 
Department  of  State  as  a  foreign 
minister,  is  full  evidence  that  he 
has  been  authorized  and  received 
as  such  by  the  President  of  the 
United  States. — Ibid. 
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almost  complete  exemption  from  the  operation  of  the  local 
laws,  it  does  not  follow  that  they  are  exempt  from  all  legal 
responsibility,  or  that  there  are  no  courts  which  have  jurisdic- 
tion over  them.  They  are  in  all  respects  amenable  to  the 
jurisdiction  of  the  courts  of  their  own  country,  and  before 
those  courts  they  may  be  required  to  appear  as  parties  defend- 
ant in  causes  of  a  civil  or  criminal  character.' 

Immunity  of  Public  Ministers  in  States  Other  than 
Those  to  which  They  are  Accredited.  A  similar,  though 
less  extensive,  immunity  attends  the  correspondence  of  a 
public  minister  with  his  government,  and  his  transit  to  and 
from  his  place  of  official  residence.^  Although  the  privileges 
of  ambassadors  are,  in  strictness,  only  available  in  countries 
to  which  they  are  formally  accredited  in  a  diplomatic  ca- 
pacity, they  are  entitled,  through  comity,  to  immunity  from 
interference  and  annoyance  while  in  the  territories  of  third 
states  while  en  route  to,  and  returning  from,  their  respective 
posts  of  duty." 

Privilege  of  Religious  Worship.  The  privilege  of  relig- 
ious worship  according  to  a  prohibited  form,  or  one  different 
from  that  prevailing  in  the  country  to  which  an  ambassador 
is  accredited,  is  now  generally  accorded,  subject  to  certain  re- 
strictions as  to  publicity.  Increasing  tolerance,  however,  in 
all  matters  of  religious  opinion  has  detracted  somewhat  from 
the  advantage  of  the  concession,  as  it  has  deprived  the  restric- 
tions of  much  of  their  former  significance  and  force.  A  cer- 
tain jurisdiction  is  also  conceded  to  ministers  in  the  perform- 


'  Lawrence,    Int.    Law,    §    151;  jected  to  censorship  in  San  Salvador 

Dana's  Wheaton,  §§  224-243  ;  Hall,  in  1890.    The  act  was  disclaimed  by 

§§  5°~53;  Bluntschli,  §§  191-226;  I  the  latter  government. — For.  Rel. 

Dig.  Int.  Law,  §  94;  li  Phill.  §  158.  of  the  U.  S.  1890,  pp  1 13,  114.    The 

^  I  Dig.  Int.  Law,  §  97  ;  II  Philli-  United  States  Minister  to  Turkey 

more,    pp.   208-211;    Hall,   §    99;  complained,  in  the  year  1893,  that 

Lawrence,   Int.  Law,  §  150;    Heff-  his  communications  with  the  State 

ter,  §  206 ;  Kliiber,  §  204.  Department  had  been  opened  by 

'  Complaint    was    made    by   the  Turkish  officials. — For.  Rel.  of  the 

United  States  Government  that  its  U.  S.  1893,  pp.  620,  624.     See  also 

telegraphic    communications   with  Vattel,  liv.  iv.  chap.  vii.  §§  82-85, 

its  minister  in  Guatemala  were  sub-  125;  I  Twiss,  §  222. 
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ance  of  certain  legal  acts  in  behalf  of  their  fellow-subjects, 
such  as  formalizing  and  registering  marriages,  births,  and 
deaths,  and  other  acts  of  like  character.' 

Exemption  from  Customs  Dues,  etc.  Foreign  ministers 
are  usually  exempted  from  the  payment  of  customs  duties 
upon  articles  imported  by  them,  and  intended  for  their  per- 
sonal use.  Such  articles  are  subject  to  the  usual  inspection, 
and  precautions  calculated  to  prevent  an  abuse  of  the  privi- 
lege are  justifiable.  To  avoid  such  abuses  some  states  permit 
a  certain  amount  to  be  imported  free  of  duty,  and  collect  the 
usual  dues  upon  articles  imported  in  excess  of  the  authorized 
amount  or  value.  The  privilege  of  an  ambassador  does  not 
exempt  him  from  the  observance  of  the  police  and  sanitary 
regulations  of  the  city  in  which  his  ofificial  residence  is  situ- 
ated. For  a  violation  of  such  ordinances,  however,  he  can 
only  be  proceeded  against  in  a  diplomatic  way.  Nor  does  his 
privilege  exempt  him  from  the  payment  of  tolls,  or  of  postage 
upon  such  of  his  correspondence  as  may  be  intrusted  to  the 
ordinary  mails  for  delivery.'' 

Legationary  Asylum.  Although  the  rule  of  international 
law  that  the  residence  of  a  minister  may  not  be  used  as  an 
asylum  for  criminals  is  well  settled,  the  practice  of  furnishing 
legationary  asylum  to  persons  charged  with  political  offences, 
and  to  officials  overthrown  by  revolutionary  movements,  still 
exists  in  some  states  of  the  West  Indies  and  of  Central  and 
South  America.  Such  asylum  has  been  offered  in  recent 
times  by  the  ministers  and,  in  a  limited  number  of  cases,  by 
the  consuls  of  Great  Britain  and  the  United  States  in  those 
countries.  In  the  case  of  the  diplomatic  representatives  of 
the  latter  power,  however,  such  asylum  has  been  afforded  in 
opposition  to  the  policy  and  instructions  of  the  government. 
It  has  been  justified  solely  on  the  ground  of  humanity,  and 

'  Bluntschli.§§  203-208;  HefTter.  298;  Bluntschli.  §§  222,  223  ;   Heff- 

§213;  I  Hal  leek,  pp.  299,  300;  Klii-  ter,  §  217;  I  Dig.  Int.  Law,  §  95; 

ber,  §§  215,  216;   I  Twiss,  §  221  ;  II  Dana's  Wheaton,  §  242,  note  131  ; 

Phillimore,  §209  ;  Hall,  p.  181,  note.  I  Twiss,  §  220. 

'  Kluber.   §    205 ;    I    Halleck,   p. 


2IO      THE  ELEMENTS  OF  INTERNATIONAL  LAW 

has  usually  been  afforded  only  in  cases  of  individuals  whose 
lives  were  in  actual  danger  from  mob  violence,  and  has  been 
limited  in  point  of  time  to  a  particular  day,  as  to  the  sailing  of 
a  particular  steamer.  With  a  view  to  the  suppression  of  the 
practice,  the  Government  of  the  United  States  suggested,  in 
1870,  that  the  great  powers  should  combine  in  instructing 
their  diplomatic  agents  to  refuse  such  asylum  in  the  future; 
but  this  effort  did  not  meet  with  success.' 

Military  and  Naval  Attaches.  The  practice  of  assigning 
ofificers  of  the  army  and  navy  of  a  state  to  duty  as  military  and 
naval  attaches  at  its  principal  legations,  though  relatively  re- 
cent in  origin,  has  become  quite  general.  These  ofificers  are 
detailed  and  assigned  to  duty  by  the  head  of  the  state  which 
they  represent,  and  are  placed  on  a  similar  footing,  in  respect 
to  privilege,  as  is  occupied  by  the  other  attaches  of  the  lega- 
tion. Their  duties  are  neither  uniform  nor  well  defined  ;  but 
consist  in  the  observation  of  current  military  events  in  the 
state  to  which  they  are  accredited.  They  make  such  reports 
as  are  required  by  the  regulations  or  orders  of  the  state  which 
they  represent  in  a  military  capacity. "^  There  is  no  fixed  rule 
as  to  the  channels  through  which  these  reports  shall  be  sub- 
mitted, although,  as  the  minister  is  responsible  for  the  conduct 
and  policy  of  the  legation  and  for  the  official  conduct  of  his 
attaches  and  subordinates,  it  would  seem  proper  that  such 
papers  should  pass  through  his  hands.  As  a  matter  of  fact, 
however,  this  is  not  always,  nor  even  usually  the  case.  As  it 
is  a  part  of  the  duty  of  attaches  to  obtain  military  informa- 
tion in  the  state  in  which  they  reside,  there  have  been  in- 
stances in  which  considerable  friction  has  arisen  in  respect  to 
the  character  and  contents  of  the  reports  submitted  by  them  to 
their  governments,  and  the  sources  from  which  the  informa- 

'  Hall,  §  52.     See  also,  for  recent  chap.  ix.  §§  118,  119;  Bluntschli,  §§ 

cases.    Foreign    Relations    of    the  200,  202 ;  I  Dig.  Int.  Law,  §§  104- 

United    States,   1876,  pp.  338-344;  107. 

1878,  p.  443;  1879,  pp.  570,  576,  582  ;  ^  Foreign  Relations  of  the  United 

1885,  p.  207;   1886,  p.  530;  1890,  p.  States,  1879,  p.  906  ;    Dientz  ot.  La 

522;    1895,  pp.   245,  246;    1896,  p.  Jara,  Trib.  Civ.  de  la  Seine,  July 

381  ;  Kliiber,  §  208;  Vattel,  liv.  iv.  31,  1878;  Bar,  p.  617. 
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tion  has  been  obtained,  in  consequence  of  which  the  recall  of 
particular  attaches  has  been  demanded. 

In  time  of  war  military  and  naval  officers  are  sometimes 
specially  assigned,  or  accredited,  to  the  belligerent  powers, 
with  a  view  to  their  being  permitted  to  accompany  armies  in 
the  field,  in  order  to  observe  the  details  of  the  military  opera- 
tions. These  officers,  unless  formally  attached  to  the  legation 
at  the  capital  of  the  belligerent  state,  are  entirely  without  the 
diplomatic  character.  Their  functions  are  restricted  to  the 
observation  of  the  military  operations,  in  which  they  are  for- 
bidden to  assist  or  take  active  part.  If  captured,  not  having 
the  enemy  character,  they  cannot  be  placed  in  the  status  of 
prisoners  of  war ;  but  they  may  be  detained  by  the  belliger- 
ent into  whose  hands  they  fall  if  their  release,  immediately 
after  capture,  would  lead  to  a  disclosure  of  his  plans,  or  con- 
vey to  the  enemy  any  information  as  to  his  strength,  positions, 
or  movements. 

Consuls  :  Consular  Jurisdiction 

History  of  the  Consular  F'unction.  Consuls  are  persons 
appointed  by  the  government  of  a  state  to  represent  its  com- 
mercial interests,  and  those  of  its  subjects,  in  the  principal 
ports  of  other  nations. 

The  practice  of  maintaining  consular  representatives  in  for- 
eign ports  and  commercial  cities  dates  back  to  the  very  be- 
ginning of  modern  commerce.  It  was  developed  among  the 
commercial  cities  of  the  Mediterranean,  and  grew  out  of  the 
exigencies  and  necessities  of  their  intercourse  with  the  Levan- 
tine cities,  whose  forms  of  government  and  systems  of  law  were 
radically  different  from  their  own.  The  ships  of  foreign  mer- 
chants were  held  to  be  navigated  under  the  jurisdiction  of  the 
nation  whose  flag  they  carried  ;  and  the  general  practice  was 
for  vessels  engaged  in  long  sea  voyages,  some  of  which  occu- 
pied a  period  of  not  less  than  three  years,  to  have  on  board  a 
magistrate,  whose  duty  it  was  to  administer  the  law  of  the  coun- 
try of  the  flag  among  all  on  board,  not  merely  while  the  ves- 
sel was  on  the  high  seas,  but  while  she  was  in  a  foreign  port. 
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loading  or  unloading  cargo.  This  magistrate  was  termed  the 
alderman  in  the  ports  of  the  North  and  Baltic  seas,  while  in 
the  Mediterranean  ports  he  was  designated  by  the  familiar 
name  of  consul,  and  was  the  precursor  of  the  resident  com- 
mercial consul,  who  continues  in  the  present  day  to  exercise 
within  merchant  ships  of  his  own  nationality,  notwithstanding 
they  are  within  the  territorial  jurisdiction  of  another  state,  a 
portion  of  the  personal  jurisdiction  formerly  exercised  by  the 
ship's  consul.  The  exercise  of  this  consular  jurisdiction  re- 
quires no  fiction  of  exterritoriality  to  support  it.  Its  limits 
are  either  regulated  by  commercial  treaties,  or,  where  it  has 
originated  in  charter  privileges,  it  is  now  held  to  rest  upon 
custom.' 

The  institution  had  become  fully  established,  in  much  the 
same  form  as  it  now  exists,  at  the  end  of  the  twelfth  century, 
at  which  time  Venice  was  represented  in  the  East  by  consuls 
at  Constantinople,  Aleppo,  Jerusalem,  and  Alexandria.  The 
Eastern  Empire  maintained  a  consul  at  Marseilles,  and  for- 
eign consulates  had  long  been  established  and  recognized  at 
the  port  of  Barcelona,  in  Spain.  These  early  consuls  per- 
formed many  of  the  duties  of  modern  ambassadors,  and  had 
something  of  their  inviolable  character.  As  a  result  of  the 
general  establishment  of  permanent  missions  in  Europe  in  the 
seventeenth  century,  an  important  change  was  made  in  the 
consular  function  in  all  the  states  of  the  West.  The  diplo- 
matic duties  were  transferred  to  the  class  of  public  ministers, 
to  whom  the  character  of  inviolability  was  attached ;  and 
there  remained  to  the  consuls  a  class  of  duties  of  a  com- 
mercial character,  closely  resembling  those  which  they  now 
perform.  In  the  Levant,  however,  where  no  permanent  mis- 
sions were  established,  consuls  continued   to  enjoy  their  old 

'  Consuls,  as  international  com-  in   Italy. — VII  Opinions  of  Attor- 

mercial  agents,  originated   in   the  ney-General,p.  342.    See  also  an  ar- 

colonial  municipalities  of  the  Latin  tide  on  the  history  of  the  consular 

Christians    in    the    Levant,   which  office  in  the  English  Z<7W^/a^fl^/«^ 

municipalities  were  self-governing  for  February,  1876  ;  I  Twiss,  §  223  ; 

through    their  "consuls,"  the  an-  I  Halleck.  pp.  310,  311. 
cient  title  of  municipal  magistrates 
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powers  and  privileges ;  these,  to  a  great  extent,  they  still 
retain.' 

Classification  of  Consuls.  Consular  officials  are  usually- 
classified  into  consuls- general,  consuls,  vice-consuls,  and  con- 
sular agents,  and  each  state,  by  its  municipal  law,  determines 
the  manner  of  appointment,  the  tenure  of  office,  and  the  spe- 
cial duties  of  its  consular  representatives  in  foreign  ports.  In 
this  way  a  state  may  confer  upon  its  consuls  such  power  and 
jurisdiction  as  it  wishes  them  to  exercise,  provided  such  exer- 
cise of  jurisdiction  is  sanctioned  by  the  usage  of  nations,  or 
has  been  conceded  by  treaty.  In  the  Christian  states  of  Eu- 
rope and  America  consuls  have  none  of  the  privileges  and 
immunities  of  ambassadors.  In  the  Levant,  however,  in  many 
Asiatic  and  African  ports,  and  in  the  islands  of  the  sea,  they 
perform  the  duties  and  are  entitled  to  the  exemption  of  pub- 
lic ministers. 

By  whom  Appointed.  Consuls  are  appointed  by  the  sover- 
eign, or  chief  executive  authority  of  the  state  which  they  rep- 
resent, subject  to  such  restrictions  in  the  matter  of  citizenship, 
character,  and  qualifications  as  are  determined  by  its  municipal 
laws.  They  are  provided  with  commissions,  or  letters  of  ap- 
pointment, which  are  submitted,  through  their  ministers,  to  the 
Department  of  Foreign  Affairs  of  the  state  in  which  they  are 
to  perform  consular  duty.  If  that  government  consents  to 
recognize  them  in  the  capacity  of  consuls,  an  exequatur  is  is- 
sued, upon  the  receipt  of  which  they  are  authorized  to  enter 
upon  the  performance  of  their  duties.  For  misconduct  or 
crime,  or  for  acts  in  excess  of  their  jurisdiction,  the  exequatur 
may  be  withdrawn  or  revoked  at  any  time ;  and  if  this  action 
be  taken  for  just  and  sufficient  cause,  the  government  of  the 
state  which  the  consul  represents  will  have  no  reasonable 
ground  of  complaint." 

'  II   Phillimore,  pp.  258-262;   I  exequatur  of  the  French  consul  at 

Halleck,  pp.  310,  311;    HefTter.  §§  Boston  was  withdrawn  for  having 

244.  245;  Dainesez'.y.  Hale,  91  U.S.  taken  part  in  an  attempt  to  rescue 

13;  I  Lorimer,  chap.  vii.  a   vessel   out  of  the  hands  of  the 

'  This  procedure  is  by  no  means  United  States  marshal,  which  had 

uncommon.     In  October,  1793,  t'l^  been  brought  in  as  a  French  prize, 
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Manner  of  Appointment  in  the  United  States.  The  mem- 
bers of  the  United  States  Consular  Establishment  are  arranged 
into  three  principal  classes — consuls-general,  consuls,  and  com- 
mercial agents.'  They  are  appointed  by  the  President  with  the 
consent  of  the  Senate.  They  receive  fixed  salaries,  augmented 
in  certain  cases  by  fees,  and  those  whose  salaries  exceed  one 


but  upon  which  process  had  been 
served  at  the  suit  of  the  British 
consul,  who  claimed  that  she  had 
been  illegally  captured  in  the  neu- 
tral waters  of  the  United  States. — 
Hildreth,  History  of  the  U.  S.  vol. 
iv.  p.  437;  I  Dig.  Int.  Law,  §§  113, 
114,  115,  116.  Another  and  more 
remarkable  case  occurred  in  1861. 
In  order  to  protect  British  com- 
merce, Her  Majesty's  Government 
was  desirous  that  the  Confederate 
states  should  observe  the  last  three 
articles  of  the  Declaration  of  Paris ; 
accordingly  Mr.  Bunch,  the  British 
consul  at  Charleston,  S.  C,  was  in- 
structed to  communicate  this  desire 
to  the  Confederate  authorities.  The 
United  States  thereupon  demanded 
that  Mr.  Bunch  should  be  removed 
from  his  office,  on  the  ground  that 
the  law  of  the  United  States  forbade 
any  person,  not  specially  appointed, 
from  counselling,  advising,  or  in- 
terfering in  any  political  corre- 
spondence with  the  government  of 
any  foreign  state  in  relation  to  any 
disputes  or  controversies  with  the 
United  States.  It  was  contended 
that  Mr.  Bunch  should  have  known 
of  the  existence  of  this  law,  and 
should  have  communicated  it  to  his 
government  before  obeying  their  in- 
structions. It  was  also  urged  that 
the  proper  agents  to  make  known 
the  wishes  of  a  foreign  government 
were  its  diplomatic,  and  not  its 
consular,  officers.  On  these  grounds 
Mr.  Bunch's  exequatur  was  with- 
drawn.— Boyd's  Wheaton,  p.  305  ; 
United  States  Diplomatic  Corre- 
spondence, 1862,  p.  I. 


'  Section  1690  Revised  Statutes; 
I  Dig.  Int.  Law,  §§  113,  114.  The 
duties  of  consular  officers  of  the 
United  States  are  determined  in 
part  by  municipal  law  and  in  part 
by  treaty  stipulations,  and  by  the 
requirements  of  the  law  of  nations.* 
They  are  required  to  act  in  behalf 
of  owners  of  stranded  vessels, ''  to 
receive  from  the  masters  of  Ameri- 
can vessels,  upon  their  arrival  in 
port,  their  registers,  sea-letters,  and 
Mediterranean  passports,  and  to  re- 
turn them  when  a  proper  clearance 
has  been  obtained,  by  such  masters, 
from  the  port  authorities.*=  They 
are  required  to  make  reclamation 
of  deserters  from  merchant  vessels, 
and,  when  treaty  stipulations  au- 
thorize it,  to  demand  from  the  local 
authorities  such  assistance  as  they 
may  need  to  eflfect  their  capture 
and  return.'^  They  are  also  re- 
quired to  certify  invoices  of  mer- 
chandise which  it  is  proposed  to 
import  into  the  United  States,  and 
to  require  satisfactory  evidence,  by 
oath  if  need  be,  of  their  correct- 
ness.'' They  are  to  keep  lists  of 
seamen  shipped  and  discharged  by 
them,  and  of  vessels   arrived  and 

*  Halleck,  vol.  i.  pp.  315,  316,  gives 
a  full  list  of  the  legal  and  acting  titles 
of  United  States  consuls.  For  fuller 
information  as  to  their  powers  and 
duties,  see  the  official  Regulations  Pre- 
scribed for  the  Consular  Service  of  the 
United  States,  Washington,  December 
31,  1896.  ^  Revised  Statutes  of  the 
United  States,  §  4238.  "=  Ibid.  §§  4309, 
4310.  ''Ibid.  §§  4598-4600.  "Re- 
vised Stat,  of  the  United  States,  §  2853, 
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thousand  dollars  per  annum  are  forbidden  to  engage  in  trade. 
Consular  positions  of  the  highest  class  can  only  be  filled  by 
citizens  of  the  United  States.  Their  general  duties  are  ascer- 
tained and  fixed  by  law.  The  President  is  empowered  to  de- 
fine the  territorial  limits  of  the  different  consulates,  and  to 
make  all  needful  regulations  for  the  consular  service.' 

The  Duties  of  Consuls.  It  is  the  duty  of  the  consular  rep- 
resentatives of  a  state  to  watch  over  its  commercial  interests, 
to  supervise  the  execution  of  commercial  treaties,  and  to  assist, 
by  interference  and  counsel,  such  of  their  fellow-citizens  as 
may  be  sojourning,  either  permanently  or  temporarily,  at  the 
place  of  their  official  residence.  They  are  authorized  to  adjust 
disputes  arising  on  board  vessels  of  their  own  nation,  to  hear 
and  act  upon  complaints  of  members  of  their  crews,  to  issue 
and  countersign  passports  to  their  fellow-citizens,  to  authenti- 
cate the  judgments  of  foreign  courts  by  their  consular  seal, 
and,  if  the  local  laws  permit,  to  act  as  administrators  upon  the 
estates  of  decedents  of  their  own  nationality.  They  are  also 
authorized  to  register  births,  marriages,  and  deaths,  and  may 
solemnize  marriages  when  the  contracting  parties  are  of  the 
same  nationality  as  themselves,  unless  forbidden  to  do  so  by 
the  municipal  law  of  their  own  states,  or  that  of  the  state  in 
which  they  officially  reside.  They  are  permitted  to  exercise  a 
certain  voluntary  jurisdiction  over  their  fellow-citizens  in  cases 

cleared,  with  an  account  of  the  nat-  of  any  citizen  of  the  United  States 
ure  and  value  of  their  cargoes.  "^  who  may  die  within  their  consular 
They  are  to  care  for  destitute  sea-  jurisdiction  leaving  no  legal  repre- 
men,  and  to  cause  the  same  to  be  sentatives.  They  may  sell  sucli  of 
transported  to  the  United  States,^  this  property  as  is  of  a  perishable 
and  are  to  procure  and  transmit  to  nature  to  pay  debts  due  from  the 
the  State  Department  such  authcn-  estate,  transmitting  the  residue  to 
ticcomniercial  information  respect-  the  Treasury  of  the  United  States.'' 
ing  the  country  in  which  they  re-  '  Section  1752  Revised  Statutes, 
side  as  may  be  required  by  the  This  power  was  last  exercised  by 
head  of  that  department.''  They  President  Cleveland  in  the  prepara- 
are  authorized  to  solemnize  mar-  tion  of  a  volume  of  Consular  Reg- 
riages  between  persons  who  would  uiations,  bearing  date  December 
be  permitted  by  law  to  marry  if  31,  1896. 
resident  in  the  District  of  Colum- 
bia,' and  may  take  possession,  in  f  Ibid.  §  1708.  « Ibid.  §  4577.  ''Ibid, 
certain  cases,  of  the  personal  estates  §1712.'    'Ibid.  §4082.    '' Ibid.  §  1709. 
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with  which  the  local  law  has  no  concern  ;  but  no  contentious 
jurisdiction  can  be  exercised  over  their  fellow-countrymen 
without  the  express  permission  of  the  state  in  which  they  re- 
side, and  no  Christian  state  has,  as  yet,  permitted  the  criminal 
jurisdiction  of  foreign  consuls.' 

Privileges  of  Consuls.  Although  consuls,  as  such,  are  not 
clothed  with  the  diplomatic  character,  and  are,  for  that  reason, 
not  entitled  to  any  of  the  peculiar  immunities  which  attach  to 
diplomatic  office,  they  nevertheless  enjoy  certain  privileges 
which  are  sanctioned  by  the  general  usage  and  practice  of  na- 
tions, and  are,  therefore,  recognized  as  rules  of  international 
law.  They  are  entitled  in  general  to  such  privilege  and  free- 
dom of  movement  as  are  necessary  to  enable  them  to  properly 
perform  the  duties  intrusted  to  their  charge ;  they  are  also 
presumed  to  be  entitled  to  all  the  powers  and  privileges  which 
their  predecessors  have  enjoyed,  and  may  properly  claim  any 


'  II  Pliillimore,  §  249.  No  for- 
eign power  can,  of  right,  institute  or 
erect  any  court  of  judicature  of  any 
kind,  within  the  jurisdiction  of  the 
United  States,  but  such  only  as 
may  be  warranted  by  and  be  in 
pursuance  of  treaties.  The  admi- 
ralty jurisdiction,  which  has  been 
exercised  in  the  United  States  by 
consuls  of  France,  not  being  so  war- 
ranted, is  not  of  right.— Glass  vs. 
Sloop  Betsey,  3  Dallas,  6.  The  prin- 
ciples of  international  law,  as  they 
are  recognized  in  Europe,  afford  no 
warrant  for  the  exercise  of  judicial 
powers  by  consuls,  but  the  rights 
and  duties  of  those  functionaries 
depend,  both  for  their  authority 
and  extent,  upon  the  treaties  sub- 
sisting between  the  governments 
exchanging  this  species  of  com- 
mercial agent.  — II  Opin.  Att.-Gen. 
p.  378.  Foreign  consuls  are  entitled 
to  no  immunities  beyond  those  en- 
joyed by  foreigners  coming  in  a 
private  capacity  to  this  country, 
except  that  of  being  sued  and  pros- 
ecuted exclusively  in  the  Federal 


courts.  Whenever  a  foreign  con- 
sul is  guilty  of  illegal  or  improper 
conduct,  he  becomes  liable  to  a 
revocation  of  his  exequatur,  and  to 
be  punished  according  to  our  laws, 
or  he  may  be  sent  back  to  his  own 
country,  at  the  discretion  of  our 
government.  —  II  Ibid.  p.  725.  A 
consul,  though  a  public  agent,  is 
supposed  to  be  clothed  with  author- 
ity only  for  commercial  purposes. 
He  has  an  undoubted  right  to  in- 
terpose claims  for  the  restitution  of 
property  belonging  to  subjects  of 
his  own  country,  but  it  is  not  com- 
petent for  him,  without  the  special 
authority  of  his  government,  to  in- 
terpose a  claim  on  account  of  the 
violation  of  the  territorial  jurisdic- 
tion of  his  country. — The  Antie,  3 
Wheaton,  435.  A  consul  of  a  for- 
eign power,  though  not  entitled  to 
represent  his  sovereign  in  a  coun- 
try where  the  sovereign  has  an  am- 
bassador, is  entitled  to  intervene 
for  all  subjects  of  that  power  inter- 
ested.—  Robson  vs.  the  Huntress,  2 
Wallace,  Jr.,  59. 
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right  exercised  by  a  consul  of  another  nation,  unless  such 
right  is  based  upon  treaty  stipulations.  They  are  generally 
regarded  as  exempt  from  arrest  for  political  reasons,  and  are 
not  subject  to  personal  imposts,  or  liable  to  the  performance 
of  personal  services ;  they  are  also  exempt  from  the  quarter- 
ing of  troops,  and,  in  general,  from  such  restrictions  as  are 
calculated  to  interfere  with  the  efificient  performance  of  their 
consular  duties.  They  are  usually  permitted  to  place  their 
national  flags  and  coats-of-arms  over  their  offices,  and  in  most 
states  their  archives  are  regarded  as  inviolable.' 

They  may  engage  in  business,  if  the  municipal  law  of  their 
own  country  permits  them  to  do  so,  and  may  be  prohibited 
from  so  doing  by  the  same  authority.  They  are  in  all  respects 
amenable  to  the  civil  and  criminal  jurisdiction  of  the  state  in 
which  they  are  resident,  unless  exempted  therefrom  by  treaty 
stipulations.  They  may  sue  or  be  sued  in  its  courts,  they  are 
subject  to  service  of  process,  both  civil  and  criminal,  and  judg- 
ments obtained  against  them  may  be  satisfied  out  of  their  pri- 
vate property." 

'  II  Phillimore,  §  246;  I  Twiss,  §  isters  within  the  law  of  nations,  or 

223;    Laurence,  Int.    Law,    §    148;  the  acts  of  Congress,  but  are  ame- 

Hall,  §  105  ;  vol.  XX.  Revue  de  Droit  nable  to  the  civil  jurisdiction  of  our 

International,  pp.  229-245,  305,  609;  courts;  and  in  the  case  of  the  Gen- 

xxii.  ibid.  pp.  336-348;  I  Lorimer,  oese  consul  (2  Dallas,  297)  it  was 

chap,  vii.;  I  Halleck,  p.  315.  held  that  they  were  not  privileged 

"  Hall,  §  105,  p.  318;  I  Halleck,  from  prosecutions  for  misdemean- 
PP-  3'  5-324  ;  11  Phillimore,  pp.  296-  ors. — I  Opin.  Att.-Gen.  p.  406.  For- 
300;  I  Twiss,  pp.  378-380;  I  Wild-  eign  consuls  are  entitled  to  no  im- 
man,  p.  130;  Manning,  pp.  113,  114;  munities  beyond  those  enjoyed  by 
I  Dig.  Int.  Law,§§  120-123.  A  con-  foreigners  coming  in  a  private  ca- 
sul  is  not  entitled  by  the  law  of  na-  pacity  to  this  country,  except  that 
tions  to  the  immunities  and  privi-  of  being  sued  and  prosecuted  ex- 
leges  of  an  ambassador  or  public  clusively  in  the  Federal  courts, 
minister.  He  is  liable  to  civil  Whenever  a  foreign  consul  is  guil- 
suits,  like  any  other  individual,  in  ty  of  illegal  or  improper  conduct, 
the  tribunals  of  the  country  in  he  becomes  liable  to  a  revocation 
which  he  resides.  —  Gettings  vs.  of  his  exequatur,  and  to  be  pun- 
Crawford,  Taney,  i.  A  consul  is  ished  according  to  our  laws,  or  he 
not  a  public  minister,  nor  entitled  may  be  sent  back  to  his  own  coun- 
to  the  privileges  attached  to  the  try,  at  the  discretion  of  our  govern- 
person  of  such  an  ofhcer.  — I  Opin.  mcnt. —  II  Ii)id.  p.  725.  A  consul  is 
Att.-Gen.  p.  41.  Foreign  consuls  not  privileged  frcHii  legal  process  by 
and  vice-consuls  are  not  public  min-  the  general  laws  of  nations,  nor  is 
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Halleck  holds  that  they  may  be  punished  for  their  criminal 
offences  by  the  laws  of  the  state  in  which  they  reside,  or  sent 
back  to  their  own  country  for  trial,  at  the  discretion  of  the 
government  which  they  have  offended.  A  distinction  is  made, 
however,  between  personal  offences  and  ofificial  acts  done 
under  the  authority,  or  by  the  direction,  of  their  own  govern- 
ments. The  latter  are  matters  for  diplomatic  arrangement 
between  the  respective  states,  and  are  not  justiciable  by  the 
local  courts.'  Consuls  are  subject  to  local  taxation  and  to  the 
payment  of  customs  dues.  Their  places  of  residence  are  re- 
garded as  their  domicile  to  the  extent  that,  in  time  of  war, 
their  goods  on  the  high  seas  are  subject  to  belligerent  capture 
if  their  domicile  is  such  as  to  give  them  the  hostile  character. 

Consular  Jurisdiction.  In  certain  Eastern  countries,  whose 
standards  of  law  and  morals  differ  materially  from  our  own,  an 
extensive  jurisdiction,  both  civil  and  criminal,  is  exercised  by 
the  consuls  of  the  principal  Western  powers.  It  was  obtained 
in  the  first  instance  by  treaty  stipulation,  and  by  later  treaties 
has  been  modified  and  extended,  from  time  to  time,  as  the  ex- 


the  French  consul  -  general  by  the 
consular  convention  between  the 
United  States  and  France  of  1788 
(Pub.  Trs.  219  —  annulled  by  act  of 
1798 — 1  Stat.  578.) — Letombe'scase, 
I  Op.  Att.-Gen.  p.  "j^,  Lee  (I797). 
In  a  suit  brought  against  a  consul- 
general  of  France  for  transactions 
of  a  public  nature,  and  in  which 
he  acted  as  the  commercial  agent 
of  his  country,  the  President  of  the 
United  States  has  no  constitution- 
al right  to  interpose  his  authority, 
but  must  leave  the  matter  to  the 
tribunals  of  justice. — lb.  Foreign 
consuls  are  bound  to  appear  only 
in  the  Federal  courts;  the  Consti- 
tution and  laws,  contemplating  the 
responsibility  of  consuls,  having 
provided  these  tribunals,  in  exclu- 
sion of  the  state  courts,  in  which 
they  shall  answer.  —  Villavaso's 
case,  I  Ibid.  406,  Wirt  (1820).  The 
President  cannot  interfere  in  such 


a  case,  but  where  a  privilege  is 
claimed  a  plea  may  be  entered  to 
the  jurisdiction  of  a  state  court,  or, 
if  in  a  national  court,  the  consul 
may  bring  the  question  before  the 
Supreme  Court. — lb. 

'  I  Halleck,  p.  313.  For  cases  in 
which  insults  to,  or  attacks  upon, 
consuls  have  been  made  the  subject 
of  complaint  in  the  cases  of  the 
British  consul  at  Imoa  in  1873,  seei 
For.  Rel.  U.  S.  1874,  pp.  102-105,' 
142,  143,  157-164;  Ibid.  1875,  part  i. 
pp.  127,  128;  the  American  consul 
at  Acapulco,  Ibid.  1 587,  pp.  406-409 ; 
Ibid.  1878,  p.  580;  Ibid.  1879,  p.  S02. 
As  to  immunity  of  consular  ar- 
chives, see  vol.  XX.  Revue  de  Droit 
Int.  p.  505  ;  for  cases  of  asylum  in 
consulates,  see  case  of  Daniel  Poso, 
For.  Rel.  U.  S.  1875,  part  i.  p.  57  ; 
see  also  Ibid.  1876,  p.  321 ;  Ibid. 
1877,  pp.  398,  399. 
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igencies  of  commercial  intercourse  made  such  changes  either 
necessary  or  desirable.  The  effect  has  been  to  withdraw  for- 
eigners almost  completely  from  the  operation  of  the  local  laws, 
and  to  subject  them  to  the  jurisdiction  of  the  consuls  of  their 
respective  states.' 

The  extent  of  this  jurisdiction  is  defined,  and  its  exercise 
regulated,  by  treaties  with  the  several  Christian  powers  who 
maintain  consular  representatives  at  their  commercial  ports. 
These  treaties  are  carried  into  effect  by  the  municipal  laws  of 
the  signatory  states,  which  determine,  at  the  treaty  port,  or 
within  the  limits  of  the  treaty  concession,  the  extent  and 
character  of  the  consular  jurisdiction.  "  This  jurisdiction  is 
subject,  in  civil  cases,  to  an  appeal  to  the  superior  tribunals  of 
their  own  country.  The  criminal  jurisdiction  is  usually  limit- 
ed to  the  infliction  of  pecuniary  penalties,  and,  in  offences  of  a 
higher  grade,  the  consular  functions  are  similar  to  those  of  a 
police  magistrate,  or  jugc  d' instruction.  He  collects  the  docu- 
mentary and  other  proofs,  and  sends  them,  together  with  the 
prisoner,  home  to  his  own  country  for  trial.'"'     Such  jurisdic- 


'  Historically,  it  is  undoubtedly 
true,  as  sliown  by  numerous  author- 
ities quoted  by  Mr.  Warden  in  his 
treatise  on  "The  Origin  and  Nature 
of  Consular  Establishments,"  that 
the  consul  was  originally  an  officer 
of  large  judicial  as  well  as  commer- 
cial powers,  exercising  entire  mu- 
nicipal authority  over  his  country- 
men in  the  country  to  which  he  was 
accredited.  But  the  changed  cir- 
cumstances of  Europe,  and  the  prev- 
alence of  civil  order  in  the  several 
Christian  states,  have  had  the  effect 
of  greatly  modifying  the  powers  of 
the  consular  office ;  and  it  may  now 
be  considered  as  generally  true  that, 
for  any  judicial  powers  which  may 
be  vested  in  the  consuls  accredited 
to  any  nation,  we  must  look  to  the 
express  provisions  of  the  treaties 
entered  into  with  that  nation,  and 
to  the  laws  of  the  states  which  the 
consuls    represent.  —  Dainese    vs. 


Hale,  91  U.  S.  13.  The  exterri- 
toriality of  foreign  consuls  in  Tur- 
key and  other  Mohammedan  coun- 
tries is  entirely  independent  of  the 
fact  of  diplomatic  representation, 
and  is  maintained  by  thedifiference 
of  law  and  religion,  being  but  inci- 
dental to  the  fact  of  the  established 
exterritoriality  of  Christians  in  all 
countries  not  Christian. — VII  Opin- 
ions of  Attorney -General,  p.  342. 
Rights  of  private  exterritoriality 
having  ceased  to  exist  in  Christen- 
dom, foreign  consuls  have  ceased, 
mostly,  to  be  municipal  magistrates 
of  their  countrymen  there;  but  they 
still  continue  not  only  internation- 
al agents  but  also  administrative 
and  judicial  functionaries  of  their 
countrymen  in  countries  outside  of 
Christendom.  —  Ibid.;  I  Ortolan, 
285. 

■' Royd's   Wheaton,   p.    152;    De 
Steck,  Essai  sur  les  Consuls,  sec. 
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tion  was  obtained  for  consuls  of  the  United  States  by  treaties 
made  at  different  times  with  Turkey,  China,  and  Japan,  and 
with  Siam  and  Madagascar.  Suitable  laws  have  been  passed 
by  Congress  to  give  effect  to  their  provisions.  By  the  act  of 
July  I,  1870,  the  operation  of  the  statute  was  extended  "to 
any  country  of  like  character  with  which  the  United  States 
may  hereafter  enter  into  treaty  relations.'"  The  jurisdiction 
conferred  upon  United  States  ministers  and  consuls  by  the 
act  of  June  22,  i860,  is  both  civil  and  criminal,  but  is  restrict- 
ed in  its  exercise  to  citizens  of  the  United  States.  Consuls 
are  authorized  to  hear,  and  finally  decide,  civil  causes  in  which 
the  amount  involved,  exclusive  of  costs,  does  not  exceed  five 
hundred  dollars.  When  the  amount  exceeds  that  sum,  or  in 
his  opinion  the  case  involves  legal  perplexities,  the  consul  is 
authorized  to  summon  not  less  than  two,  nor  more  than  three, 
citizens  of  the  United  States,  who  are  to  be  selected,  by  lot, 
from  a  list  previously  submitted  to  the  minister  and  approved 
by  him.  If  the  consul  and  his  advisers  concur  in  opinion,  their 
decision  is  final.     If  they  fail  to  agree,  or  if  the  amount  at  is- 

vii.  §§  30-40 ;  Pardessus,  Droit  Com-  depends  upon  treaties  and  laws  reg- 

mercial,  pt.  vi.  tit.  vi.  chap.  ii.  §  2  ;  ulating  such  jurisdiction.     The  in- 

chap.  V.  §§  1,2,3.     A  consular  court  structions  given  by  the  British  For- 

is  a  court  of  limited  jurisdiction,  eign  Office  to  their  consuls  in  the 

and  all  the  jurisdictional  facts  must  Levant,  in  1844,  as  quoted  by  Mr. 

be  alleged  in  the  libel  or  petition  ;  Phillimore,  do  not  claim  anything 

otherwise  it  will  be  insufficient. —  more. — Daineset^.y.  Hale,9i  U.S.  13. 

Steamer  Spark  vs.  Lee  Choi  Chum,  Where  consular  courts  are  clothed 

I  Sawyer,  713.  with  criminal  jurisdiction,  the  rule 

'  Act  of  July  1 ,  1870  (§4129,  Rev.  applies  that  a  sentence  of  imprison- 

Stat.).    It  cannot  be  contended  that  ment  cannot  be  legally  executed  be- 

every  consul,  by  virtue  of  his  office,  yond  the  territorial  jurisdiction  of 

has  power  to  exercise  the  judicial  the  court  which  pronounced  it,  un- 

functions  claimed  in  this  case;  for  it  less  authority  there  to  execute  the 

is  conceded  that  this  is  not  the  case  sentence  is  conferred  by  the  legis- 

in  Christian  countries.    And  while,  lature.  —  Case  of  three  convicts  at 

on  the  other  side,  it  is  also  conced-  Smyrna,  XIV  Opinions  of  Attor- 

ed  that  in  pagan  and  Mohammedan  ney-General,  p.  522,  VVilliams(i875). 

countries  it  is  usual  for  the  minis-  See   also   I    Dig.  Int.  Law,  §   125; 

ters  and  consuls  of  European  states  Foreign    Relations  of  the  United 

to  exercise  judicial  functions  as  be-  States,  1878,  p.  518;  and  an  article 

tween  their  fellow -subjects  or  cit-  by  Sir  Travers  Twiss  in  vol.  xxv.  of 

izens,  it  clearly  appears  that  the  ex-  the  Revue  de  Droit  International, 

tenttowhich  this  power  is  exercised  pp.  213-220. 
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sue  exceeds  five  hundred  dollars,  either  party  may  appeal  to 
the  minister.  In  China  and  Japan  the  decision  of  the  minister 
is  final  in  all  suits  when  the  amount  at  issue  does  not  exceed 
two  thousand  five  hundred  dollars.  Cases  involving  a  greater 
amount  may  be  appealed  to  the  United  States  Circuit  Court 
for  the  district  of  California,  whose  decision  in  the  case  is 
final. 

Consuls  are  also  authorized  to  hear  and  decide  criminal  cases, 
and,  in  the  event  of  conviction,  to  impose  penalties  of  not  more 
than  ninety  days'  imprisonment,  or  a  fine  not  exceeding  five 
hundred  dollars.  In  cases  not  involving  a  higher  penalty  than 
one  hundred  dollars'  fine,  or  sixty  days'  imprisonment,  their 
decision  is  final.  Whenever  the  consul  is  of  opinion  that  an 
important  question  of  law  is  involved  in  the  decision  of  a  case, 
or  deems  a  greater  punishment  necessary  than  he  is  authorized 
to  inflict,  he  may  summon  as  advisers,  in  cases  not  capital,  not 
less  than  one,  nor  more  than  four,  American  citizens  to  assist 
him  in  his  decision.  In  cases  involving  capital  punishment 
not  less  than  four  such  assistants  must  be  summoned.  In  the 
event  of  disagreement  the  case,  with  evidence  and  opinions,  is 
forwarded  to  the  minister  for  decision.  His  decision  is  final, 
except  in  cases  arising  in  China  and  Japan,  from  which  an  ap- 
peal may  be  taken,  as  in  civil  cases,  to  the  United  States  Cir- 
cuit Court  in  California.  The  jurisdiction  of  the  minister  is 
appellate,  except  in  capital  cases,  or  when  the  consul  is  a  party; 
and,  finally,  ministers  and  consuls  are  enjoined  to  exert  all  their 
official  influence  to  induce  litigant  parties  to  adjust  their  differ- 
ences by  arbitration.' 

A  somewhat  similar  jurisdiction  is  exercised  by  the  consuls 
of  other  powers  in  the  East.' 

'  Sections    4083  -  4128   Revised  §  223;  Hall,  p.  321,  note  ;  Lawrence. 

Statutes  of  the  United  States.  Int.  Law,  §  148;  Treaties  andCon- 

'  II    Phillimorc,    pp.    312-316;  ventions  of  the  United  States,  1776- 

Walker,   Sci.    Int.    Law,   p.  230;    I  1887,   note  on  consuls,  pp.   1279- 

Hallcck,  pp.   330-343;    Bluntschli,  1285. 
§  269 ;  Heflter,  §§  244-248  ;  I  Twiss, 
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tique," and  "Causes  Celebres  du  Droit  des  Gens  "  (1827),  and  the  "  Nou- 
velles  Causes  Celebres,"  published  by  the  same  author  in  1844.  See  also 
the  "  Traite  Complet  de  Diplomatie,"  par  un  Ancien  Ministre  ;  Schuyler, 
"American  Diplomacy";  and  the  "Rights  and  Duties  of  Diplomatic 
Agents,"  by  E.  C.  Grenville- Murray.  The  following  works  upon  the 
functions  and  duties  of  consuls  may  be  consulted  with  advantage  :  "  Dic- 
tionnaire  ou  Manuel  Lexique  du  Diplomate  et  du  Consul,"  by  Baron  F. 
de  Cussy ;  Miltitz,  "Manuel  des  Consuls";  Borel,  "  De  I'origine  et  des 
Fonctions  des  Consuls";  Mensch,  "  Manuel  pratique  deConsulat";  Neu- 
mann, "  Handbuch  des  Consulatswesens  " ;  and  Henshaw's  and  War- 
den's works  on  the  duties  of  consuls.  As  the  exercise  of  consular  juris- 
diction is  based  upon  treaty  stipulations,  it  is  necessary,  in  conducting 
inquiries  upon  this  subject,  to  consult  the  treaties  themselves.  For 
this  purpose,  see  the  collections  referred  to  at  the  end  of  chap.  viii. 
For  a  very  full  account  of  the  diplomatic  and  consular  policy  of  the 
United  States,  see  Schuyler,  "  American  Diplomacy  and  the  Further- 
ance of  Commerce."  For  a  general  discussion  of  the  subject  of  consu- 
lar jurisdiction,  see  vol.  x.  Revue  de  Droit  International,  pp.  285-322; 
xi.  ibid.  pp.  45-79;  XV.  ibid.  pp.  88-91,  279-281,  502-503;  xxvii.  ibid.  pp. 
313-326;  I  Twiss,  §§  223,  253-264;  II  Phillimore,  §§  272-277;  IV  Pra- 
dier-Fodere,  §§  2122-2138;  Bluntschli,  §§  216,  269;  Heffter,  §247;  I 
Halleck,  pp.  331-347;  Dana's  Wheaton,  §  no,  note  68;  II  Int.  Law 
Digest,  §  125. 


CHAPTER    VIII 

TREATIES    AND    CONVENTIONS:    EXECUTION,    RATIFICATION, 
INTERPRETATION 

Power  of  a  State  to   Make  Contracts  and  Agreements. 

In  its  capacity  as  a  body  politic  a  state,  as  will  presently  be 
seen,  has  many  of  the  attributes  of  a  corporation,  including 
the  power  to  make  contracts  and  agreements.  Sovereign 
states,  however,  have  the  added  power,  not  possessed  by  indi- 
viduals or  corporations,  of  entering  into  a  class  of  contractual 
obligations  called  public  treaties  or  conventions.  Contracts, 
in  the  ordinary  acceptation  of  that  term,  may  be  made  by  a 
state  with  private  persons,  whether  citizens  or  aliens,  or  with 
public  or  private  corporations,  but  these  instruments  are  not 
treaties,  nor  are  they,  in  all  respects,  the  same  as  contracts  be- 
tween private  persons  or  corporations.* 

Purpose  of  Treaties.  Treaties  may  therefore  be  defined 
as  compacts  or  agreements,  entered  into  by  sovereign  states 
for  the  purpose  of  increasing,  modifying,  or  defining  their  mut- 
ual duties  and  obligations.*  To  secure  the  observance  of  the 
generally  accepted  rules  of  international  law,  treaties  are  not 
necessary,  certainly  among  Christian  states.  They  become  so 
only  when  states  find  it  either  necessary  or  expedient  to  amend 
or  modify  their  existing  obligations,  to  define  usages  that  are 

'  Kliiber,  §   141;    Heffter,  §81;  and  those  between  a  sovereign  and 

Dana's  Wheaton,  §  252  ;  Vattel,  liv.  a   private    person,    are    not  public 

ii.  ch.  xii.  §§  152,  153;    I    Dc  Mar-  treaties."— Vattel,  liv.  ii.  chap.  xii. 

tens,  §§  46,  47.    "  Public  treaties  can  §154. 

only  be  made  by  the  superior  pow-  ''  Vattel,  liv.  ii.  ch.  xii.  §  152;  II 

ers,  by  sovereij^'ns  who  contract  in  Fer^nison,  §  130;  I   De  Martens,  § 

the  name  of  the  state.     Thus  con-  47;  Woolsey,  §  loi  ;  I  Twiss,  §§  224- 

ventions  made  between  sovereigns  231  ;  1  Halleck,  pp.  227-229. 
respecting  their  own  private  affairs, 
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not  clear,  to  secure  concerted  action  looking  to  the  abandon- 
ment of  unjust  or  oppressive  practices,  or  to  obtain  general 
sanction  in  behalf  of  improved  methods,  or  the  general  ac- 
ceptance of  desirable  reforms. 

The  Right  of  Making  Treaties.  The  right  of  making 
treaties  is  one  of  the  essential  attributes  of  sovereignty,  and 
there  can  be  no  surer  test  of  a  semi -sovereign  or  dependent 
state  than  is  deduced  from  the  fact  that  its  ability  to  enter 
into  treaty  relations  has  been  abridged  or  destroyed.  Depend- 
ent states,  however,  may  retain  the  right,  to  a  greater  or  less  de- 
gree, depending  upon  the  number  and  character  of  the  sovereign 
rights  which  they  have  yielded,  or  of  which  they  have  been 
deprived.  They  frequently  retain  the  right  of  making  treaties 
of  commerce  and  extradition,  postal  and  customs  conventions, 
and,  in  some  cases,  treaties  of  alliance  and  naturalization.  The 
existence  of  such  powers,  however,  would  be  inconsistent  with 
any  considerable  degree  of  dependence  on  the  part  of  the 
semi -sovereign  state.  In  the  German  Confederation,  as  reor- 
ganized in  1815,  a  considerable  degree  of  treaty-making  power 
was  reserved  to  the  component  states.  The  present  Ger- 
man empire  is  a  closer  confederation,  the  imperial  govern- 
ment having  sole  power  to  conclude  treaties  of  peace  or 
alliance,  or  treaties  of  any  kind  for  political  objects,  com- 
mercial treaties,  conventions  regulating  questions  of  domicile, 
emigration,  and  postal  affairs,  protection  of  copyright,  and 
consular  matters,  extradition  treaties,  and  other  conventions 
connected  with  the  administration  of  civil  or  criminal  law.' 
The  states  of  the  American  Union  are  forbidden  to  enter 
into  treaties  with  foreign  states  ;  or  to  make  agreements 
with  other  states  of  the  Union,  except  with  the  consent  of 
Congress. 

Power  of  a  State  to  Enter  into  Contracts  with  Individ- 
uals and  Corporations.  It  has  been  seen  that  a  state,  in  its 
capacity  as  a  body  politic,  has  many  of  the  attributes  of  a 
corporation,  including  the  power  to  make  contracts  and  agree- 

'  Hall,  p.  22  ;  Hertslet,  Map  of  Wheaton,  §  252  ;  I  Halleck,  p.  227  ; 
Europe  by  Treaty,  p.  1931 ;  Dana's      II  Phillimore,  chap.  vi. 
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ments.  Contracts  in  the  ordinary  acceptation  of  the  term  may 
therefore  be  made  by  a  state  with  private  persons,  whether 
citizens  or  ahens,  or  with  pubHc  or  private  corporations.  If 
the  terms  of  such  undertakings  be  not  Hved  up  to  by  the  state, 
however,  the  individual  who  is  wronged  by  such  failure  in  re- 
spect to  performance  has  not  the  same  remedy  that  is  applied 
where  all  the  parties  to  the  agreement  are  private  persons  — 
this,  for  the  reason  that  sovereign  states  will  not,  as  a  rule, 
permit  themselves  to  be  sued  in  their  own  courts  by  private 
individuals,  whether  their  own  citizens  or  aliens.  From  the 
nature  of  the  case  the  courts  of  the  individual's  state,  he  being 
an  alien  in  respect  to  the  government  in  default,  are  without 
jurisdiction  to  entertain  a  cause  of  action  to  which  another 
sovereign  state  is  a  party.  Permission  to  institute  such  suits  is 
sometimes  conferred  upon  courts  endowed  with  jurisdiction 
for  the  purpose  ;  but  the  existence  of  such  a  tribunal  is  not 
presumed  in  any  state.'     If  the  person  wronged,  however,  be 


'  The  United  States  by  the  es- 
tablishment of  the  Court  of  Claims 
has  given  express  statutory  permis- 
sion for  suits  to  be  brought  against 
it;  the  cases  in  which  such  suits 
will  lie  being  determined  by  the 
statute  creating  that  tribunal. — Sec- 
tions 1059  to  1093  Revised  Stat- 
utes of  the  U.  S.  and  the  Acts  of 
March  3,  1883(22  Statutes  at  Large, 
485);  March  3,  1887(24  Ibid.  406) ; 
June  27,  1898,  (30  Ibid.),  and  July  i, 
1 898 (I bid.),  amendatory  thereof.  In 
conformity  to  the  principles  of  re- 
ciprocity this  privilege  is  extended 
to  aliens  in  the  following  cases: 
By  the  proceeding  known  as  a  "pe- 
tition of  right,"  the  British  Govern- 
ment accords  to  citizens  of  the 
United  States  the  right  to  prose- 
cute claims  against  it.  According- 
ly, British  subjects,  if  otherwise  en- 
titled, may  recover,  by  process  in 
our  Court  of  Claims,  the  proceeds 
of  captured  and  abandoned  proper- 
ty, a  privilege  granted  only  to  the 
citizens  or  subjects  of  such  foreign 

15 


governments  as  accord  to  our  citi- 
zens the  right  to  prosecute  claims 
against  such  governments  in  their 
courts. — U.  S.  vs.  O'Keefe,  11  Wal- 
lace, 178  ;  Carlisle  vs.  U.  S.  16  Ibid. 
147.  Under  the  laws  of  Prussia 
xhc  fisctis  represents  the  state,  and 
any  subject  may  sue  the  fisciis  on 
contract  before  a  court  having  like 
jurisdiction  in  actions  between  in- 
dividuals. Judgment  may  be  tak- 
en in  such  suit  and  execution  issue. 
No  discrimination  is  made  against 
foreigners,  save  that  they  are  re- 
quired to  give  security  for  costs. 
Held,  that  an  alien,  a  native  of 
Hanover,  which  country  had  been 
incorporated  into  Prussia,  was  en- 
titled to  sue  in  the  Court  of  Claims 
within  the  provisions  of  the  act  of 
July  27,  1868  (15  Stat.  243),  which 
permitted  the  citizens  or  subjects 
of  anv  government  which  accords 
to  citizens  of  the  United  States  the 
right  to  prosecute  such  claims  in 
her  courts,  to  recover  the  proceeds 
of   captured   or  abandoned   prop- 
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an  alien  he  may  present  his  claim  through  the  foreign  office  of 
the  state  of  which  he  is  a  citizen  or  subject. 

The  Treaty-making  Power.  That  authority  in  a  state,  in 
whom  the  right  of  entering  into  treaty  relations  is  vested  is 
called  the  treaty-making poiver.  In  states  having  a  monarchi- 
cal form  of  government  the  treaty-making  power  is  one  of  the 
prerogatives  of  the  crown  ;  in  states  having  republican  institu- 
tions it  is  exercised  by  the  executive,  either  directly  or  subject 
to  the  approval  of  some  branch  of  the  legislative  department 
of  the  government.'  This  is  the  case  in  the  United  States. 
The  constitution  and  laws  of  every  state  define  the  treaty- 
making  power,  and  determine  what  restrictions,  if  any,  are  to 
be  placed  upon  its  exercise ;  and  any  agreements  undertaken 
in  excess  of  these  limitations  are  unauthorized  and  void." 


erty.^  —  Brown's  case,  5  Court  of 
Claims  Rep.  571.  The  Belgian 
Government,  by  its  system  of  juris- 
prudence, holds  the  government 
amenable  before  the  courts  as  an 
ordinary  debtor,  and  accords  to  cit- 
izens of  the  United  States  the  same 
right  to  prosecute  claims  against  it 
in  its  courts  as  is  accorded  to  indi- 
viduals as  between  themselves.  A 
subject  of  Belgium  may,  therefore, 
maintain  a  suit  in  the  Court  of 
Claims. — De  Give's  case,  7  Ibid. 
517.  By  the  laws  of  Switzerland  a 
private  citizen  may  maintain  a  suit 
against  the  state  in  the  federal  tri- 
bunal, if  the  subject  of  litigation  is 
of  the  value  of  3000  francs.  This 
right  taken  in  connection  with  the 
provisions  of  the  treaty  of  Novem- 
ber 25,  1850,  securing  to  citizens  of 
the  United  States  liberty  to  pros- 
ecute and  defend  their  rights  before 
courts  of  justice,  as  native  born  citi- 
zens, permits  a  citizen  of  Switzerland 
to   maintain  an  action  before  the 

*  The  example  of  Prussia  and  other 
German  states  in  subjecting  the  govern- 
ment to  suits  at  the  instance  of  private 
persons  led  to  the  establishment  of  the 
Court  of  Claims. — Brown's  case,  5  Court 
of  Claims  Rep.  571. 


Court  of  Claims. — Lobsiger's  case,  5 
Ibid.  687.  In  France  a  French  sub- 
ject may  sue  the  govern  ine-n t  for  real 
and  personal  property,  and  as  Amer- 
ican citizens  aregiventhesame  privi- 
lege subject  to  the  giving  of  security, 
French  citizens  may  sue  in  the  Court 
of  Claims.  —  Rothschild's  case,  6 
Ibid.  204;  Dauphin's  case.  Ibid.  221. 

'  Bluntschli,  §§  404,  404  bie ;  I 
Halleck,  p.  229;  Kliiber,  §  142; 
HelTter,  §§  82,  84;  Dana's  Wheaton. 
§  265;  Vattel,  liv.  ii.  ch.  xii.  §  154. 

2 1  Halleck,  pp.  229-234;  Heffter, 
§§  82-84;  Dana's  Wheaton,  §§  265, 
266,  note  139.  "Sovereigns  treat 
with  each  other  through  the  me- 
dium of  agents  or  proxies,  who  are 
invested  with  sufficient  powers  for 
the  purpose,  and  are  commonly 
called  plenipotentiaries.  To  their 
office  we  apply  all  the  rules  of  nat- 
ural law  which  respect  things  done 
by  commission.  "The  rights  of  the 
proxy  are  determined  by  the  in- 
structions that  are  given  him:  he 
must  not  deviate  from  them ;  but 
every  promise  which  he  makes  in 
the  terms  of  his  commission,  and 
within  the  extent  of  his  powers,  is 
binding  on  his  constituent." — Vat- 
tel, liv.  ii.  chap.  xii.  §  156. 
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Nature  and  Extent.  In  the  exercise  of  its  treaty-making 
power,  a  state  may  acquire  or  dispose  of  territory,  recognize 
the  independence  of  new  states,  create  servitudes,  enter  into 
alliances,  or  confer  special  privileges  upon  certain  classes  of 
aliens  with  respect  to  trade,  residence,  or  occupation  within  its 
territories;  it  may  also  rectify  boundaries,  guarantee  the  terri- 
torial integrity  of  other  states,  provide  for  the  neutrality  of 
straits,  ship-canals,  and  navigable  rivers,  and  do  any  other  acts 
not  inconsistent  with  its  sovereignty.'  The  right  of  a  state  to 
make  contracts  and  agreements  with  individuals  is  subject, 
however,  to  the  implied  limitation  that  real  property  cannot 
be  acquired  by  one  state  within  the  territorial  limits  of  an- 
other, without  the  consent  of  such  state  shall  first  have  been 
obtained  by  treaty  stipulation.  This  for  the  reason  that  the 
occupation  and  possession  of  such  lands  would  necessitate  an 
exercise  of  sovereignty  within  the  territory  of  the  state  within 
which  such  lands  are  situated. ° 

Conditions  Essential  to  the  Validity  of  Treaties.  To  the 
validity  of  a  treaty  it  is  essential:  ist.  That  the  contracting 
parties  should  possess  the  power  to  enter  into  treaty  engage- 
ments. 2d.  The  formal  consent  of  the  parties  must  be  given, 
and  this  consent  must  be  mutual,  reciprocal,  and  free.^  3d. 
The  subject  of  stipulation  must  not  be  opposed  to  morality 
and  justice. 

{a.)  Poiver  of  the  Contracting  Parties.  States  which  are 
parties  to  a  proposed  agreement  must  possess  full  treaty-mak- 
ing power  as  to  its  subject-matter.  Dependent  states  cannot 
enter  into  agreements  which  are  not  authorized  by  their  de- 

•Bluntschli,  §§  404-408;    I  Hal-  enter   upon   the  territories  of  an- 

leck,  p.  227;    Kliibcr,  §  146;   I   De  other  or  claim  any  rijj;ht  whatever 

Martens.  §  56;  Lawrence,  §  152  ;  II  therein.  —  The  Chiriqui    Improve- 

Phillimore,  chap.  vi.  ment  Company,  IX  Opin.  Att. -Gen. 

-The  United  States  Government  p.  286,  Black  (1859). 

cannot  purchase  a  grant  of  land  in,  "  For  the  exceptional  case  of  trea- 

or   concession    of  a   right  of   way  ties  of  peace,  in  which  the  action 

over,  the  territories  of  another  na-  of  one  party  is  always  constrained, 

tion  as  could  an  individual  or  pri-  see  paragra{)h  b,  post,  and  the  ar- 

vate  corporation,  since,  by  the  law  tide  so  ciilitled  in  the  chapter  re- 

of  nations,  one  government  cannot  lating  to  the  laws  of  war. 
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pendent  condition ;  and  states  which  are  members  of  a  con- 
federation cannot  treat  upon  subjects  which  are  reserved  to 
the  central  government  by  the  constitution  of  the  confeder- 
acy. In  the  same  manner  the  agents  who  are  empowered  to 
negotiate  treaties  may  not  exceed  the  limits  laid  down  in 
their  instructions  or  full  powers.  Any  agreements  entered 
into  by  them  in  excess  of  their  authority  are  void,  and  rati- 
fication of  them  may  be  refused.'  Such  unauthorized  agree- 
ments have  been  entered  into  at  different  times  in  the  past, 
usually  by  military  or  naval  commanders.  They  are  called 
sponsions,  and  are  invalid  unless  approved  by  the  sponsor's 
government.^ 

{b^l  Consent  of  the  Contracting  Parties.  The  consent  of  the 
participating  states  must  be  expressly  and  freely  given.  It 
must  also  be  reciprocal;  and  one  state,  by  its  ratification  or 
approval  of  a  treaty,  cannot  constrain  another  to  ratify  it,  or 
to  regard  its  provisions  as  binding.  In  contracts  between  in- 
dividuals, if  either  party  act  under  constraint,  the  resulting 
contract  is  void.  In  the  preparation  of  certain  treaties,  how- 
ever, especially  in  treaties  of  peace  and  in  a  class  of  agree- 
ments arising  in  time  of  war  called  cartels  and  capitulations, 
one  of  the  contracting  parties  acts  under  constraint  of  the 
most  oppressive  and  humiliating  kind  ;  but  this  does  not  have 
the  effect  of  invalidating  the  treaty.  Private  contracts  may 
be  set  aside  on  the  ground  of  the  influence  of  fraud  and  unfair 
dealing,  arising  from  their  manifest  injustice  and  want  of  mut- 
ual advantage.  But  no  inequality  of  advantage,  no  lesion,  can 
invalidate  a  treaty.' 

(r.)  Possibility   of  Execution.     The  conduct  of  states,  like 

'I    Halleck.    pp.    227-230;    De  schli,  §  405  ;  I  De  Martens,  §  48;  II 

Martens,  Precis,  §  48;   Vattel,  liv.  Pradier-Fodere,  §§    1 066-1 068  ;    II 

ii.ch.xii.§  156;  Kliiber,  §  142;  Heff-  Ferguson,  p.  20. 

ter,  §  84;    Bluntschli,  §§  404,  404  MI    Phillimore,    §§  49,   50:    De 

bis  ;  II  Phillimore,  §  48;  Pomeroy,  Martens,  Precis,  §§  49-51  ;  Kliiber, 

§§  260-263 ;  Hall,  §  108 ;  II  Pradier-  §  143  ;  Grotius,  liv.  iii.  ch.  xx. ;  Heff- 

Fodere,  §§  i058a-io68.  ter,  §85;  Bluntschli,   §§   407-409; 

*I  Halleck,  p.  230;  Kliiber,  §  142;  Pomeroy,  §§  273-279;  Hall,  §  108; 

Grotius,  liv.  ii.  ch.  cv.  §§  3,  16,  17;  II  Pradier-Fodere  §§  1069-1079. 
Vattel,  liv.  ii.  ch.  iv.  §  211  ;  Blunt- 
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that  of  individuals,  is  regulated  by  well-known  moral  stand- 
ards, from  which  they  are  bound  not  to  depart.  They  are, 
therefore,  prevented  from  making  that  a  subject  of  treaty 
stipulation  the  execution  of  which  is  physically  or  morally 
impossible.  HefTter  holds  those  conditions  to  be  morally  im- 
possible which  are  repugnant  to  moral  order,  or  are  opposed 
to  the  free  development  of  nations.'  Such  would  be  stipula- 
tions tending  to  the  destruction  of  a  sovereign  state,  or  the 
establishment  of  slavery.  The  same  may  be  said  of  provisions 
which  are  opposed  to  previous  treaties  with  other  powers,  or 
which  are  prejudicial  to  the  sovereign  rights  or  powers  of  a 
third  state. 

Binding  Force  of  Treaties.  Treaties  entered  into  in  con- 
formity to  these  conditions  are  binding  upon  all  the  signatory 
parties,  and  they  continue  in  force,  whatever  changes  may 
take  place  in  the  internal  affairs  of  the  participant  states. 
Changes  of  government  in  no  way  affect  their  binding  force, 
and  they  cease  to  be  obligatory  only  when  states  which  are 
parties  to  them  cease  to  exist.  Their  inviolability,  even  when 
not  especially  guaranteed,  is  the  first  law  of  nations.'  Obliga- 
tions created  by  treaty  are  of  the  most  sacred  character:  their 
violation  operates  to  release  the  other  signatory  party  from 
his  obligation,  and,  if  persisted  in,  or  not  atoned  for,  is  re- 
garded as  constituting  a  just  cause  for  war.' 

Manner  of  Negotiating  Treaties.  It  has  been  seen  that 
the  right  to  make  treaties  is  an  essential  attribute  of  sover- 
eignty, and  that  the  power  to  enter  into  such  undertakings  is 


'  Heffter,  §  83;    Kliiber,    §    144;  and  if  mankind  be  not  wilfully  de- 

Pomeroy,  §§  280-286;    Hall,  §  108;  ficient  in  their  duty  to  themselves, 

I  De  Martens,  §  53  ;  II  Phillimore,  infamy  must  ever  be  the  portion  of 

chap.  vi. ;  Lawrence,  §  154.  him  who  violates  his  faith." — Vat- 

^"  The  faith  of  treaties — that  firm  tel,  liv.  ii.  chap.  xv.  §220. 

and  sincere  reso]utif)n,  that  invari-  ^  Vattel,   liv.   ii.  ch.  xiv.   §§   163, 

able  constancy  in  fultillin<^  our  en-  229-234;  Kliiber,  §§  145,  153;   Heff- 

gagements,  of  which  we  make  pro-  ter,  §  94;  Hluntschli,  §§  416-424;  I 

fession  in  a  treaty — is  therefore  to  Halleck,    pp.    237-244;     II    Phiili- 

be  held  sacred  and  inviolable  be-  more,  §§  52-55;   Hall,   §§    114,  115; 

tween   the    nations   of   the    earth,  I  De  Martens,  §  54 ;  Lawrence,  Int. 

whose  safety  and  repose  it  secures;  Law,  §  154. 
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vested,  by  the  constitution  of  each  state,  in  some  branch  of  its 
government,  designated  for  that  purpose,  called  the  treaty- 
making  power.  It  is  by  this  treaty- making  power,  there- 
fore, acting  directly,  or  by  its  duly  authorized  agents,  that 
international  agreements  are  negotiated.'  In  certain  cases, 
however,  the  preparation  of  important  treaties  is  intrusted  to 
international  deliberative  bodies  known  as  congresses  or  con- 
ferences. 

Congresses  and  Conferences.  These  are  bodies  convened 
for  the  purpose  of  discussing  questions  of  general  interest,  of 
adjusting  international  controversies,  and  of  reconciling  seri- 
ous differences  of  opinion.  They  are  composed  of  diplomatic 
agents  of  appropriate  rank  representing  the  states  in  whose 
relations  the  difference  has  arisen,  together  with  the  repre- 
sentatives of  those  powers  whose  interests  are  less  directly 
affected,  or  compromised,  by  an  existing  situation,  and  who, 
being  to  some  extent  disinterested,  are  for  that  reason  able 
to  suggest  methods  of  amicable  adjustment.  Congresses  are 
called  when  the  relations  between  two  or  more  states  have 
become  so  strained  as  to  foreshadow  the  outbreak  of  war,  or, 
after  hostilities  have  ceased,  with  a  view  to  effect  a  settlement 
of  the  questions  to  which  the  war  has  given  rise.  It  is  their 
function  to  ascertain  the  facts  constituting  a  particular  cause  of 
difference,  to  discuss  appropriate  methods  of  relief,  to  suggest 
concessions,  and,  when  an  agreement  has  been  reached,  to  make 
it  operative  by  applying  an  appropriate  remedy  to  the  state  of 
affairs  which  has  given  occasion  for  the  meeting  of  the  congress. 

The  conclusions  of  a  congress  or  conference  are  generally  em- 
bodied in  treaties;  at  times,  however,  they  are  expressed  in 
statements  of  international  policy  which  have  become  known 
as  "  declarations."  Of  the  former  class  the  treaty  of  Berlin, 
framed  by  the  Congress  of  Berlin  in  1878,  is  an  example  ;  of 
the  latter  the  Declaration  of  Paris,  prepared  by  the  Congress 
of  Paris  in  1856,  in  respect  to  the  usages  of  war  at  sea,  and  the 


•  Heflfter,  §§86-89;  Kluber,§  147;      1084-1099;  II  Dii?.  Int.  Law.  §§  130- 
II  Pradier-Fodere,  §§    1061-1065,      132;  Lawrence,  §  152;  Hall,  §  109. 
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Geneva  Conventions  of  1864  and  1868,  in  respect  to  the  treat- 
ment of  the  wounded  in  time  of  war,  are  illustrations.' 

Congresses  receive  their  names,  in  some  cases,  from  the 
places  in  which  their  sessions  are  held,  in  others  from  the 
subjects  submitted  to  them  for  deliberation.  If  the  agree- 
ment reached  is  one  to  which  the  general  consent  of  nations 
is  desired,  so  as  to  give  it  the  force  of  a  rule  of  international 
law,  a  clause  prescribing  the  form  and  conditions  of  acceptance 
is  embodied  in  the  treaty  or  declaration  in  which  it  is  contained.'' 


'  Vattel.  liv.  ii.  ch.  xviii.  §  330; 
II  Ferguson,  Int.  Law,  §  159.  The 
terms  "congress"  and  '•  confer- 
ence"  are  not  quite  synonymous, 
although  their  powers  and  purposes 
are  substantially  the  same.  Con- 
ferences are  somewhat  more  in- 
formal and  tentative  in  character 
than  congresses;  if  settlements  are 
reached  by  them  they  are  less  fre- 
quently embodied  in  formal  trea- 
ties or  declarations  than  are  those 
of  general  congresses.  In  the  early 
part  of  the  nineteenth  century  the 
distinction  between  the  two  bodies 
was  believed  to  consist  in  the  pres- 
ence or  absence  of  reigning  sover- 
eigns ;  their  presence  giving  to  a 
particular  body  the  character  of  a 
congress;  this  distinction,  however, 
is  no  longer  maintained. 

"  Among  the  more  important 
congresses  which  have  been  called 
in  Europe,  since  the  close  of  the 
Thirty  Years'  War,  the  following 
are  the  most  important:  the  Con- 
gress of  the  Pyrenees,  in  1659,  for 
the  settlement  of  certain  south  Eu- 
ropean questions  ;  that  of  Oliva,  in 
1660,  for  the  settlement  of  differ- 
ences existing  among  the  north  Eu- 
ropean powers;  that  at  Aix-la-Cha- 
pelle,  in  1668,  which  terminated  the 
wars  between  France  and  Spain  in 
the  Netherlands  ;  that  of  Nime- 
guen,  in  1678,  which  terminated 
the  war  between  Holland  and  its 
allies  against  France  ;  that  of  Rys- 


wick,  in  1697  ;  at  Paris,  in  1 763 ;  and 
at  Vienna,  in  1815,  which  terminat- 
ed general  European  wars;  that  at 
Aix-la-Chapelle,  in  1818,  which  ter- 
minated the  military  occupation  of 
France,  which  had  been  authorized 
by  the  treaties  of  peace  in  181 5; 
that  at  Vienna,  in  1822,  at  which  it 
was  decided  to  intervene  in  the  af- 
fairs of  Greece.  Two  important 
European  congresses  have  been 
held  since  1850:  that  at  Paris,  in 
1856,  in  respect  to  the  usages  of 
maritime  war,  and  that  at  Berlin, 
in  1878,  to  effect  a  settlement  of 
the  questions  to  which  the  war  be- 
tween Russiaand  Turkey  had  given 
rise.  On  the  American  continent 
two  congresses  have  been  called 
since  the  beginning  of  the  present 
century:  one  at  Panama,  in  1826, 
called  on  account  of  tlie  declara- 
tion of  the  Monroe  Doctrine  by  the 
United  States;  tiie  otlicr,  a  Con- 
gressof  American  Repul)lics,  called 
by  the  United  Statesat  Washington, 
in  1889  and  1890,  to  discuss  ques- 
tions connected  with  the  commer- 
cial, administrative,  and  interna- 
tional relations  of  the  states  of  the 
Western  continent.  Among  the 
more  important  conferences  of  re- 
cent times  may  be  noted  those  at 
London,  in  1827  and  1837,  for  the 
discussion  of  the  Eastern  question 
and  the  pacification  of  the  Levant; 
those  held  in  Lonflon,  in  1835  and 
1839,  in  connection  with  affairs  in 
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Preparation  and  Execution.  In  former  times  treaties  were 
frequently  negotiated  by  sovereigns  in  person  ;'  at  present  they 
are  usually  entered  into  by  ministers  or  plenipotentiaries,  se- 
lected for  the  purpose  by  the  proper  municipal  authority,  and 
furnished  with  special  full  powers  to  act  in  behalf  of  their  re- 
spective governments  in  the  preparation  and  signature  of  the 
treaty.  Preliminary  negotiations  are  usually  necessary,  to  de- 
termine the  place  and  time  of  meeting  and  the  conditions  of 
representation.  In  the  preparation  of  treaties  of  peace,  or  of 
agreements  preliminary  to  such  treaties,  the  neutrality  of  the 
place  is  secured  by  proper  guarantees,  and  the  personal  secu- 
rity of  the  ambassadors  is  carefully  provided  for,  not  only  at 
the  sessions  of  the  conference,  but  in  their  journeyings  to  and 
from  the  place  of  meeting.  If  the  proposed  agreement  be  one 
of  general  interest,  the  questions  to  be  discussed  are  submitted 
to  the  powers  in  advance,  the  limits  of  negotiation  are  to  some 
extent  defined,  and  the  number  and  character  of  representa- 
tives from  each  state  is  determined  upon. 

At  the  time  appointed  the  representatives  assemble  and  ex- 
change their  credentials  and  full  powers.  If  several  states  are 
represented  the  conference  is  usually  presided  over  by  the 
principal  minister  of  foreign  affairs  of  the  state  in  whose  ter- 
ritory its  sessions  are  held,  or  by  the  representative  of  the 
government  with  which  the  project  originated.  If  need  be, 
rules  of  procedure  are  agreed  to  at  a  preliminary  session. 
Each  power  represented  has  a  right  to  be  heard,  at  length, 

the  Netherlands;  those  held  in  Vi-  in  1867,  in  respect  to  the  indepen- 

enna,  in  1853,  1854,  1855,  and  1856,  denceof  the  Grand  Duchy  of  Lux- 

in  respect  to  the  existing  difficulties  embourg;    and  those  of  1884  and 

in  southeastern  Europe,  those  in  1885,   in   Berlin,  in  respect  to  the 

Copenhagen,  in   1856  and  1857,  in  civilization    and    development    of 

respect   to  the   navigation  of   the  certain   portions  of  Africa.  —  Pra- 

Danish    Sounds;    those    called    in  dier-Fodere,  Droit  Int.  Pub.  vol.  vi. 

London,  in   i860  and   1864,  to  dis-  pp.229 


T->n_7? 


cuss  the  afTairs  of  Greece  and  the         '  The  Holy  Alliance  of  Septem- 

discontinuance  of  the  protectorate  ber  14  (26),  181 5.  was  signed  by  the 

over  the  Ionian  Islands  ;  that  held  emperors   of  Austria   and    Russia 

in   London,  m   1864,  in  respect  to  and  the  King  of  Prussia.     See  also 

the  settlement  of  the   Schleswig-  II  Pradier-Fodere,  §§  1061-1065. 
Holstein  question;  that  of  London, 
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upon  all  projects  submitted  for  discussion  which  in  any  way- 
affect  its  interests.  The  proceedings  of  each  session  are  re- 
duced to  writing,  and  are  properly  authenticated,  and  the  nego- 
tiation continues  until  an  agreement  has  been  reached,  or  until 
the  impossibility  of  reaching  such  an  agreement  has  become 
apparent.  If  questions  are  submitted  to  vote,  nothing  short 
of  unanimous  consent  is  sufficient  to  carry  a  measure  of  prime 
importance.  After  an  essential  article  or  stipulation  has  been 
adopted,  the  majority  rule  may  prevail  in  the  decision  of  ques- 
tions of  detail,  or  in  accessory  stipulations  of  minor  importance.* 
Language  Used  in  the  Preparation  of  Treaties.  The 
language  used  in  the  preparation  of  treaties  is  subject  to  no 
fixed  rule.  Each  party  may,  of  right,  insist  upon  the  use  of 
its  own  in  the  preparation  of  treaties,  as  in  every  other  public 
act,  or  a  neutral  language  may  be  adopted.  In  the  former 
case  there  would  be  as  many  original  copies  as  there  were 
participant  states.  This  would  be  true  in  form  only,  and  not 
in  fact,  since  one  of  these  originals  would  furnish  a  model 
upon  which  the  translation  of  the  others  would  be  based. 
Latin  was  formerly  used,  as  a  convenient  and  generally  un- 
derstood neutral  language  ;  it  is  still  the  official  language  of 
the  Holy  See.  Towards  the  close  of  the  seventeenth  century 
it  was  replaced  by  the  French,  which  became  the  general  dip- 
lomatic language  of  Europe  and  America.  It  still  retains  that 
character  to  a  higher  degree  than  any  other.  Since  the  begin- 
ning of  this  century  the  greater  part  of  the  treaties  which  have 
been  negotiated  in  Europe  have  been  drawn  up  and  signed  in 
French.  When  France  is  one  of  the  signatory  parties,  how- 
ever, a  clause  is  usually  inserted  to  the  effect  that  the  use  of 
that  language  is  not  to  be  regarded  as  constituting  a  prece- 
dent. Treaties  to  which  England  or  the  United  States  are 
parties  are  usually  drawn  up  in  both  languages,  in  parallel 
columns.  Treaties  with  the  Ottoman  Porte  are  drawn  up  in 
Arabic  and  French.^ 

'  II  Pradier-Fodere,§§  1061-1065.  ^I  Dif?.  Int.  Law.  §  130;  Kliiber.  §§ 
1084-1099;  Heffter,  §§  87-89;  I  200.321;  II  De  Martens.  §§  329.  330. 
Lorimer,  pp.  260-269;  Hall.  §  109;  MI  De  Martens,  §  179;  II  Philli- 
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Form  and  Signature.  No  rigorous  form  is  necessary  to  be 
followed  in  the  preparation  of -these  instruments  so  long  as 
the  conditions  of  the  agreement  are  clearly  expressed,  and  as- 
sented to,  by  the  signatory  parties.  Those  entered  into  by 
Christian  states  begin  with  a  solemn  invocation  to  the  Deity, 
though  this  is  less  frequently  the  case  than  formerly,  especially 
in  treaties  of  a  commercial  character.  The  first  paragraph 
contains  the  name  and  designation  of  the  contracting  parties, 
followed  by  a  clause  stating,  in  general  terms,  the  object  of 
the  treaty  or  convention,  and  by  the  names  and  titles  of  the 
ministers  who  have  been  empowered  to  represent  the  inter- 
ested states  in  the  negotiation.  Next  follows  the  body  of 
the  treaty,  which  is  made  up  of  stipulations  mutually  agreed 
to.  It  is  divided  into  articles  and  clauses,  the  last  of  which 
fixes  the  terms  of  ratification  and  the  date  of  signature.  As 
many  copies  are  prepared  as  there  are  contracting  parties; 
and,  in  affixing  the  signatures  and  seals,  the  principle  of  the 
alternat  is  resorted  to — that  is,  the  representative  of  each  state 
signs  first  the  copy  intended  for  his  own  government.  The 
order  of  the  other  signatures  is  determined  by  lot,  or  alpha- 
betically, the  initial  letter  of  each  state  determining  the  order 
of  signature.* 

Ratification  of  Treaties.  On  account  of  the  magnitude 
and  importance  of  the  interests  involved,  treaties  acquire 
binding  force  only  when  they  have  been  ratified  by  the  sover- 
eign authority  of  the  states  which  are  parties  to  their  opera- 
tion, and  all  modern  treaties  contain  provisions  stipulating  for 
such  an  exchange  of  ratifications.  Ratification  by  one  party 
does  not  constrain  the  others  to  a  similar  course;  but  the  act 
of  ratification,  when  completed  by  all  parties,  is  retroactive  in 
its  operation,  and  gives  effect  to  the  treaty  from  the  date  of 
signature,  unless  the  contrary  is  expressly  stipulated.'^     There 

more,  pp.  61-63;   Hefifter,  §   235;  106,    166-168;    I    De    Martens,   §§ 

I  Ortolan,  p.  loi  ;  Dana's  Wheaton,  46,  47  ;  II  Ibid.  §§  331-334;  I  Hal- 

§   158;  Kliiber,  §  114;  II  Dig.  Int.  leek,  p.   106;  II  Pradier-Fodere,  §§ 

Law,  §  130.  1 084- 1 099  ;  I  Twiss,  §  251  ;    II  Dig. 

'  Bluntschli,  §§  417-424;   Vattel,  Int.  Law,  §  130;   Hall,  §  109, 

liv.  ii.  ch.  xii.  §  156;  Kliiber,  §§  100-  'Although  it  is  true,  as  a  prin- 
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has  been  considerable  discussion  as  to  whether  ratification 
could  be  withheld,  without  lack  of  good  faith,  in  treaties  con- 
taining no  such  provision.  Some  Continental  writers,  follow- 
ing the  rule  of  the  Roman  Law,  have  held  that  states  are 
bound  by  the  acts  of  their  plenipotentiaries,  when  they  have 
not  exceeded  their  full  powers  and  confidential  instructions, 
as  principals  are  bound  by  the  acts  of  their  duly  authorized 
agents.  Others  justly  make  a  distinction,  in  this  respect,  be- 
tween treaties  and  contracts.  Treaties  are  compacts  between 
sovereign  states,  involving  interests  of  the  greatest  magnitude, 
and  often  of  the  most  intricate  character,  far  transcending  in 
importance  the  agreements  of  individuals,  which,  however 
complicated,  are  relatively  simple  in  comparison.  However 
full  and  minute  the  powers  and  instructions  of  ministers  may 
be,  they  are  still  liable  to  errors  of  judgment  or  mistakes  of 
policy,  which  can  only  be  discovered  and  remedied  by  a  care- 
ful and  disinterested  examination  of  their  work,  and  a  full 
criticism  of  its  provisions  from  all  points  of  view.' 

Accession  of  Other  States.  Treaties  sometimes  contain 
provisions  for  the  accession  of  third  parties  to  their  operation. 
The  Declaration  of  Paris,  the  Treaty  of  Washington,  and  the 
Geneva  Convention  are  examples  of  this  practice.  Such  ac- 
cession is  had  by  a  formal  act  on  the  part  of  the  state  desir- 
ing participation,  by  which  it  assumes,  and  agrees  to  be  bound 
by,  the  obligations  of  the  treaty  from  the  date  set  forth  in  its 

ciple  of  international  law,  that,  as  considered  as  concluded  until  there 

respects  the  rights  of  either  gov-  is  an   exchange  of   ratitications. — 

ernment  under  it,  a  treaty  is  con-  Haver   7's.  Yaker,   9  Wallace,    32; 

sidered  as  concluded  and  binding  Vattel,  liv.  ii.  ch.  xii.  §  156;  II  Pra- 

from  the  date  of  its  signature,  and  dier-Foderc,  §§  1100-1119;    Hall,  § 

that  in  this  regard  the  exchange  of  no;  I  Halleck,  p.  229;  II  Dig.  Int. 

ratifications    has  a  retroactive   ef-  Law,  §§  131,  132. 

feet,  confirming  the  treaty  from  its  '  Bluntschli,  §  419-424;   Kliiber, 

date,  a  different  rule  prevails  where  §§  142,  326  ;  I  De  Martens,  §  48  ;  II 

the  treaty  operates  on   individual  Ibid.  §§    291,  333;    Lawrence,   Int. 

rights.     There,  the  principle  of  re-  Law,  §  152;  Hall,  §  no;   II  Philli- 

lation  does  not  ap[>ly  to  rights  of  more,  pp.  75-77;  H  Dig.  Int.  Law, 

this  character  which  were  vested  §§  131,  131a;  HefTter,  §  87 ;    Dana's 

before  the  treaty  was  ratified,  and  Wheaton,  §§  256-362;    II  Halleck, 

in  so  far  as  it  affects  therri  it  is  not.  pp.  229-233. 
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act  of  adhesion.  This  is  especially  the  case  in  treaties  having 
in  view  some  modification  or  amendment  of  the  rules  of  inter- 
national law.  The  provisions  of  the  Declaration  of  Paris,  in 
1856,  have  been  acceded  to  by  many  states  in  Europe  and 
America.  England  and  the  United  States,  in  the  Treaty  of 
Washington,  of  1871,  agreed  to  use  their  influence  to  induce 
other  nations  to  accept  the  principles  of  maritime  law  laid 
down  in  that  instrument."  The  arbitration  convention  con- 
cluded by  the  International  Peace  Conference  at  the  Hague, 
in  1899,  prescribes  the  conditions  in  accordance  with  which 
non-signatory  states  may  become  parties  to  the  operation  of 
that  instrument.' 

Termination  of  Treaties.  Treaties  cease  to  be  binding  or 
are  abrogated  : 

1.  With  the  mutual  consent  of  the  contracting  parties.  Such 
consent  would  ordinarily  be  expressed  in  a  document  of  the 
same  dignity  and  force  as  the  original  instrument  which  it  is 
proposed  to  abrogate  or  modify.*  The  treaty  of  1862  between 
Great  Britain  and  the  United  States,  in  respect  to  the  sup- 
pression of  the  African  slave-trade,  has  been  modified  by 
three  subsequent  agreements  on  the  same  subject.* 

2.  When  continuance  is  conditioned  upon  terms  which  do 
not  exist.*  The  right  to  navigate  a  boundary  river  which  has 
ceased  to  be  navigable,  or  to  fish  in  certain  waters  in  which 
fisheries  have  ceased  to  exist  are  examples  of  this  case. 

3.  Where  either  party  refuses  to  perform  a  mutual  stipula- 
tion.' This  will  be  the  case  if  but  a  single  article  has  been 
violated,  for  the  agreement  was  to  observe  the  treaty  in  its  en- 
tirety. In  this  event  the  other  party  is  released  from  his  obli- 
gations, and  the  instrument  becomes  void  ;  or  he  may  insist 

•  Kluber,  §  161  ;  Heffter,  §  88 ;  II  ii.    ch.    xiii.   §    205;    Bluntschli,  § 

Pradier-Fodere,  §§  1131,  1 145-11 50.  452;  Kliiber,  §  164;  Heffter,  §§  98, 

"For  text  of  this  Convention  see  99;  Pradier-Fodere,  §  1210. 

Appendix  E.  '  VVhart.  Comni.  Am.  Law,  §  161 ; 

^  Treaties  and  Conventions  of  the  Heffter,  §  98  ;  Bluntschli,  §  456. 

United   States  1776-188/,  pp.  461,  *  Whart.  Comm.  Am.  Law,  §  161 ; 

472,474.  Bluntschli,   §   455;  Kliiber,  §  165; 

♦Wharton's    Commentaries    on  Vattel,   book    ii.    ch.   xiii.    §    202; 

American  Law,  §  161  ;  Vattel,  book  Heffter,  §  98. 
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upon  a  compliance  with  the  stipulations  of  the  treaty,  and 
may  demand  indemnities  for  any  injury  that  has  resulted  from 
such  failure,  on  the  part  of  the  defaulting  state,  to  observe  its 
agreement.  As  treaties  convert  imperfect  xx^to  perfect  obliga- 
tions, the  injured  party  may  resort  to  force  to  obtain  redress 
for  the  injury  which  he  has  sustained.' 

4.  Where  all  the  material  stipulations  have  been  per- 
formed." 

5.  Where  a  party,  having  the  option  to  do  so,  elects  to  with- 
draw.' The  form  and  period  of  notice  in  such  cases  is  usually 
made  the  subject  of  a  clause  or  stipulation  in  the  original  treaty. 

6.  Where  performance  becomes  physically  or  morally  im- 
possible.* A  state,  for  example,  enters  into  treaties  of  alli- 
ance with  several  powers,  all  engage  in  war  at  the  same  time; 
can  it  in  such  case  comply  with  its  stipulations?  (a)  if  they 
engage  in  war  with  a  foreign  state  ;  (b)  if  they  engage  in  war 
with  each  other?  Three  states  enter  into  a  triple  alliance; 
war  breaks  out  between  two  of  them  ;  can  the  third  state 
make  good  the  terms  of  the  alliance  with  both  ?  * 

7.  When  a  state   of   things,  which  was  the  basis   of   the 


'  "  As  the  engagements  of  a  treaty 
impose  on  the  one  hand  a  perfect 
obligation,  they  produce  on  the 
other  a  perfect  right.  The  breach 
of  a  treaty  is,  therefore,  a  violation 
of  the  perfect  right  of  the  party 
with  whom  we  have  contracted  ; 
and  this  is  an  act  of  injustice 
against  him." — Vattel,  liv.  ii.  chap, 
xii.  §  164;  II  De  Martens.  §  265; 
I  Halleck,  pp.  440-442 ;  III  Philli- 
more.  §  35. 

'  Whart.  Comm.  Am.  Law,  §  161  ; 
Blunlschli.  §  450;  Kliiber,  §  165; 
Vattel,  book  ii.ch.  xiii.§  198;  Heil- 
ter.  §  99;  I  Halleck,  p.  242;  Hall,  § 
116. 

'  Whart.  Comm.  Am.  Law,  §  i6r ; 
Bhintschli,  §  454:  Kliiber,  §  164; 
Heffter,  §  99;  I  Halleck,  pp.  242, 
243:  II  Dig.  Int.  Law,  §  137a. 

'  Whart.  Comm.  Am.  Law,  §  161  ; 
Bluntschli,  §  459;  Kliiber,  §    164; 


Heflfter,  §  98 ;  I  Lorimer,  p.  264; 
Dana's  Wheaton,  §275;  Hall,  § 
116. 

*  All  contracts  between  great 
states  cease  to  be  unconditionally 
binding  as  soon  as  they  are  tested 
by  the  "struggle  for  existence." 
No  great  nation  will  ever  be  in- 
duced to  sacrifice  its  existence  on 
the  altar  of  fidelity  to  contract 
when  it  is  compelled  to  choose  be- 
tween the  two.  The  maxim  "  ul- 
tra posse  nemo  obligatur  "  holds 
good  in  spite  of  all  treaty  formulas 
whatsoever,  nor  can  any  treaty 
guarantee  the  degree  of  zeal  and 
the  amount  of  force  that  will  be 
devoted  to  the  discharge  of  obliga- 
tions when  the  private  interest  of 
those  who  lie  under  them  no  longer 
reinforces  the  text  and  its  earliest 
interpretation. — II  Bismarck's  Au- 
tobiography, pp.  273,  274. 
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treaty,  and  one  of  its  tacit  conditions  no  longer  exists.  A 
particular  treaty  is  entered  into  by  two  states  having  in  mind 
the  continued  existence  of  a  particular  form  of  government, 
the  continuance  of  friendly  relations;  the  existence,  or  ab- 
sence of  emigration,  or  the  like.  In  this  case  as  a  particular 
state  of  affairs  has  changed  or  ceased  to  exist,  the  obligatory 
character  of  the  instrument  undergoes  a  corresponding  change. 
The  same  case  arises  when  one  of  the  contracting  parties 
ceases  to  exist  as  an  independent  state,  or  where  the  internal 
constitution  of  either  state  is  so  changed  as  to  render  the 
treaty  inapplicable  under  circumstances  different  from  those 
in  view  of  which  it  was  concluded.' 

When  the  absorption  of  one  state  in  the  corporate  existence 
of  another  results  from  treaty  stipulations,  the  obligations  of 
the  state  which  ceases  to  exist  are,  as  a  rule,  provided  for  in 
the  treaty  of  cession ;  and  pass,  with  its  territories,  to  the 
state  which  has  acquired  them.  When  territory  is  lost  as  a 
result  of  conquest,  the  rule  as  to  the  passing  of  obligations  is 
not  uniform;  in  some  instances  debts  have  been  assumed  by 
the  conqueror ;  in  others,  however,  they  have  been  repudiated  ; 
the  amount  of  the  debt  being  regarded  as  in  the  nature  of  an 
indirect  contribution,  levied  by  the  conqueror  upon  the  van- 
quished belligerent  party."* 

•  Whart.  Comm.  Am.  Law,  §  161;  from  any  cause  whatever,  it  loses 

Bluntschli,  §   456;  Kliiber,  §   165,  its  national   quality,   or  that  of  a 

note;  Wheaton,  part  iii.ch.  ii.  §  10;  political  and  independent  society. 

Heffter,  §  98.     The  treaty  between  Thus  when  a  state  is  destroyed  and 

the  United  States  and  Algiers,  for  the  people  are  dispersed,  or  when 

example,    was    abrogated    by   the  they  are  subdued  by  a  conqueror. 

French   conquest  of  that  state  in  all  their  alliances  and  treaties  fall 

1831  ;    those   with    Hanover    were  to  the  ground  with  the  public  power 

similarly  terminated  by  the  absorp-  that  contracted  them." — Vattel,  liv. 

tion  of  Hanover  in  the  kingdom  of  ii.  chap.  xiii.  §§  203,  204.     The  rule 

Prussia  in  1866. — II  Dig.  Int.  Law,  respecting  the  passing   of   obliga- 

§  1 37a.  tions,  where  territory  is  lost  by  con- 

^  "  In  the  same  manner  as  a  per-  quest,  in  the  extreme  form  in  which 
sonal  treaty  expires  at  the  death  of  it  is  stated  by  Vattel  (liv.  ii.  chap, 
the  king  who  has  contracted  it,  a  xiii.  §  203),  may.  perhaps,  be  accept- 
real  treaty  is  dissolved  if  one  of  the  ed  as  the  rule  of  international  law 
nations  is  destroyed — that  is  to  say,  applicable  to  the  case,  subject,  how- 
not  only  if  the  men  who  compose  ever,  to  the  qualification  above  stat- 
it  happen  all  to  perish,  but  also  if,  ed,  that  the  failure  of  a  conqueror 
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8.  Where  the  stipulations  of  the  treaty  limit  the  period  of 
its  operation  to  a  definite  period  of  time,  or  to  a  fixed  date. 
In  this  case,  however,  the  agreement  is  said  to  be  renewed  if 
the  parties  avail  themselves  of  its  provisions  subsequent  to  the 
date  fixed  for  its  expiration,  such  action  constituting  a  tacit 
renewal  of  the  treaty.'  The  treaties  of  1785  and  1789  between 
the  United  States  and  Prussia;  that  of  1816  with  Sweden;  and 
that  of  1824  with  Colombia  were  terminated,  in  each  case,  at 
the  expiration  of  a  period  of  limitation  prescribed  in  the 
treaty  at  the  time  of  its  negotiation. 

Effect  of  War  on  Treaties.  Treaties  are  suspended,  and 
by  some  authorities  are  cancelled,  by  the  occurrence  of  war 
between  the  contracting  parties.  They  remain  suspended 
during  the  period  of  the  war,  from  the  outbreak  of  hostilities 
until  the  negotiation  of  a  treaty  of  peace.^  The  least  effect 
of  war  is  to  interrupt  peaceful  relations;  it  therefore  suspends 
the  operations  of  all  treaties  not  permanent  in  character,  or 
which  do  not  contemplate  a  state  of  war.  The  belligerent 
states  resume  friendly  relations  by  the  execution  of  a  treaty 
of  peace,  and  that  treaty  should  determine  to  what  extent 
treaty  relations  between  them  shall  be  resumed. 

The  following  treaties,  however,  are  not  suspended  by  the 
outbreak  of  war  between  the  contracting  parties  :' 


to  recognize  and  assume,  or  other- 
wise provide  for,  the  obUgations  of 
the  conquered  state,  is,  in  sub- 
stance, the  levy  of  a  contribution, 
or  indemnity,  to  the  extent  of  the 
oblij^ation  repudiated;  their  omis- 
sion from  the  treaty  constituting  a 
tacit  or  indirect  imposition  of  the 
contribution  in  question. 

'  Biuntschli,  §451  ;  Kliiber,  §  164; 
Vattel,  liv.  ii.  cii.  xiii.  §§  198.  200;  I 
Halleck,  p.  243;  II  Pradier-Fodere, 
§  1213J;  II  Dig.  Int.  Law,  §  137a; 
Hall,  §  116;  Pomeroy,  §  289. 

^  Bas  vs.  Tingey,  4  Dallas,  37; 
Sutton  7)s.  Sutton,  i  R.  <&  M.  663  ;  I 
Halleck,  p.  242;  Riquclnic,  Der. 
Pub.    Int.    liv.    i.    tit.   i.  chap.   xv. ; 


Hall,  §125;  I  Twiss,  §  252 ;  Woolsey, 
§  160:  II  Pradier- Fodere,  §  121  5; 
Dana's  Wheaton,  §  275,  note,  p.  143. 
The  termination  of  a  treaty  by  war 
does  not  divest  rights  of  property 
already  vested  under  it.  Treaties 
stipulating  for  a  permanent  ar- 
rangement of  territorial  and  other 
national  rightsare  at  most  suspend- 
ed during  war  and  revive  at  peace, 
unless  they  are  waived  by  the  par- 
ties, or  new  and  repugnant  stipula- 
tions are  made.  —  Society,  etc.  7js. 
New  Haven,  8  Wheaton,  464; 
Dana's  Wheaton,  §  275,  note  143. 

^  I  Halleck,  p.  242  ;  Dana's  Whea- 
ton, §  275,  note  143;  Heffter,  §  141; 
Lawrence,  Int.  Law,  166. 
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(i.)  Treaties  of  a  permanent  character,  executed  with  full 
knowledge  that  war  may  occur,  but  given  a  permanent  charac- 
ter by  special  stipulation. 

(2.)  Treaties  entered  into  with  a  view  of  modifying  or 
amending  the  rules  of  international  law.  Of  this  the  Dec- 
laration of  Paris,  modifying  the  rules  of  maritime  war,  and 
the  rules  of  war  on  land  adopted  by  the  peace  conference  at 
the  Hague  in  1899  are  examples. 

(3.)  Treaties  which  contemplate  the  occurrence  of  war,  and 
which  come  into  effect  only  at  the  outbreak  of  hostilities. 
Such  are  treaties  of  alliance,  or  subsidy,  or  treaties  regulat- 
ing the  operations  of  war,  or  defining  contraband  of  war  or 
guaranteeing  the  neutrality  of  a  place,  as  a  state,  a  city,  or 
a  ship-canal. 

Classification  of  Treaties.  Treaties  are  susceptible  of 
classification,  according  to  their  subject-matter,  into : 

{a.)  Treaties,  properly  so-called. 

{d.)  Cartels. 

(c.)  Capitulations. 

(d.)  Suspensions  of  arms,  or  truces. 

Those  of  the  first  class,  or  treaties  proper,  are  again  sub- 
divided into : 

(a.)  Transitory  Agreements  or  Conve7itions.  These  are  trea- 
ties the  immediate  execution  of  which  is  essential,  and  which 
are  complete  when  the  stipulated  act  has  been  performed  ;  their 
effects  only  are  permanent.  Such  are  boundary  conventions, 
treaties  of  cession,  etc.,  corresponding  to  executed  contracts 
at  common  law. 

{b.)  Permanent  Treaties.  These  have  continuing  effect,  and 
regulate  the  future  relations  and  actions  of  the  contracting 
parties.  Treaties  of  friendship  and  commerce,  of  neutrality, 
extradition,  and  naturalization,  and  postal  and  customs  con- 
ventions are  examples  of  this  class.  These  treaties  may  be  of 
perpetual  or  limited  duration.  They  may  go  into  effect  at  a 
fixed  date  in  the  future,  and  may  expire  at  a  certain  date,  at 
the  expiration  of  a  certain  period,  or  may  be  terminated  at 
the  will  of  either  party,  upon  due  notification.     Their  exist- 
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ence  may  be  terminated  by  war,  or  they  may  come  into  effect 
only  during  hostilities  between  the  interested  parties. 

Cartels  are  agreements  entered  into  in  time  of  war,  for  the 
exchange  of  prisoners.  Tliey  are  made  by  the  commanders- 
in-chief  of  the  belligerent  forces,  with  the  express  or  presumed 
consent  of  their  governments.  They  may  be  transitory  in 
character,  or  for  the  period  of  the  war.^  In  some  European 
states  this  term  is  applied  to  an  agreement  entered  into  in 
time  of  peace  for  the  extradition  of  deserters  from  the  mili- 
tary service. 

Capitulations  are  agreements  entered  into,  in  time  of  war, 
by  the  commanders  of  hostile  fleets  or  armies,  for  the  sur- 
render of  a  fortified  place  or  fleet,  or  of  a  defeated  army.  The 
proposition  may  originate  with  the  commander  of  the  place, 
fleet,  or  army,  or  may  be  in  the  nature  of  a  demand  made 
upon  him  by  the  opposite,  or  successful,  party.  Upon  either 
of  these,  as  a  basis,  the  capitulation  is  drawn  up,  the  terms 
being  modified,  and  the  conditions  of  surrender  determined, 
by  the  relative  strength  and  resources  of  the  belligerent  par- 
ties. Every  general  commanding  a  besieged  place  or  separate 
army  is  presumed  to  have  authority  to  enter  into  arrange- 
ments of  this  kind,  though  his  power  may  be  restricted  in 
some  way  by  the  sovereign  authority  of  his  own  state.  In 
such  an  event  his  action  would  be  subject  to  the  approval 
of  his  government,  and  he  should  notify  his  opponent  that 
such  is  the  case.^  Cartels  and  capitulations  are  drawn  up  in 
the  same  form  as  treaties.  The  latter  are  signed  first  by  the 
successful  party. ^ 

Objects  of  Treaties.  The  purpose  or  object  of  a  treaty  is, 
in  most  cases,  sufficiently  determined  by  its  title.  There  are 
some,  however,  which  require  additional  explanation. 

Treaties  of  Alliance.     These  are  agreements   undertaken 


'  II    Halleck,  p.  354;    III   Philli-  '  For  a  discussion  of  the  duty  of 

more.  §  112.  the   commanding   officer  of   a  be- 

"  Vattel,  iiv.  iii.  chap.  xvi.  §§  261-  sieged  place  in  the  matter  of  sur- 

263;  II  Halleck,  p.  348;  III  Pliilli-  render,  see  the  chapter  relating  to 

more,  §  1 23.  the  operations  of  war. 
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by  two  or  more  states  with  a  view  to  secure  concerted  ac- 
tion for  a  certain  purpose.  They  may  be  either  temporary  or 
permanent  in  character,  and  are  entered  into  by  states  which 
are  menaced  by  a  common  danger,  or  whose  mutual  interests 
are  threatened.  Alliances  are  created  by  treaty  stipulations,  and, 
however  slight  the  concert  of  action  may  be,  the  resulting  com- 
bination possesses  some  of  the  essential  features  of  a  league  or 
confederation  ;  the  terms  of  the  treaty  of  alliance  determining 
the  conditions  of  the  union.  Alliances  may  be  equal  or  un- 
equal, offensive  or  defensive,  or  both.  Allied  states  may 
guarantee  the  continuance  of  a  certain  state  of  affairs  in  a 
third  state,  or  in  one  of  the  states  of  the  alliance.  They  are 
defensive  when  their  object  is  to  secure  a  common  interest 
against  aggression.  Such  alliances  are  conservative  in  char- 
acter, and,  by  aggregating  the  influence  and  resources  of  a 
number,  aim  to  secure  respect  for  the  sovereign  rights  of 
each  of  the  component  states.  Offensive  alliances  are  formed 
for  the  purpose  of  attacking  a  state,  or  league  of  states,  either 
directly,  or  upon  the  occurrence  of  certain  conditions.  From 
their  nature  they  are  a  constant  menace  to  the  peace  of  na- 
tions. The  leagues  organized  to  resist  the  schemes  of  Louis 
XIV.  and  Napoleon,  though  offensive  in  form,  were  really  de- 
fensive in  character,  and  tended  to  preserve  the  principle  of 
balance  of  power.  If  alliances  of  this  class  be  excepted,  it 
will  be  found  that  the  offensive  combinations  of  which  his- 
tory has  preserved  the  records,  whatever  may  have  been  the 
real  or  assumed  necessity  of  their  organization,  and  however 
wisely  they  may  have  been  administered,  have  rarely  secured 
the  prevalence  of  justice,  or  contributed  to  the  advancement 
of  any  righteous  cause. 

Equal  Alliances  stipulate  for  the  same  or  similar  contribu- 
tions of  force  or  resources,  or  for  a  proportionate  contribution 
based  upon  the  resources  of  each  ally.  Unequal  Alliances  are 
those  in  which  the  contributions  stipulated  for  are  unequal  in 
character  or  amount,  or  in  which  the  allied  powers  enjoy  dif- 
ferent degrees  of  consideration  or  influence.  Each  party  to  a 
treaty  of  alliance  is  the  sole  judge  as  to  when  the  case  con- 
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templated  by  the  treaty  exists,  or  in  which  the  action  or  inter- 
vention of  an  ally  is  required/ 

Treaties  of  Guarantee.  These  compacts  are  accessory  in 
character,  and  are  entered  into  for  the  purpose  of  securing  the 
observance  of  a  treaty  already  existing,  or  the  permanence  of 
an  existing  state  of  affairs.  If  the  guarantee  covers  the  viola- 
tion of  any  and  every  right,  the  treaty  of  guarantee  creates  an 
alliance.  The  term  guarantee,  in  its  most  general  sense,  in- 
cludes all  treaties  the  purpose  of  which  is  to  secure  the  observ- 
ance and  execution  of  other  treaties,  or  the  maintenance  of 
certain  existing  conditions  for  a  limited  or  unlimited  period 
of  time.  The  conditions  of  the  guarantee  are  stated,  in  detail, 
in  the  body  of  the  treaty.  The  guarantor  state  decides  when 
the  case  exists  which  was  contemplated  in  its  guarantee,  and 
is  required  to  fulfil  the  conditions  stated  in  the  guarantee, 
and  no  more.  Any  change  in  the  guaranteed  treaty,  without 
the  consent  of  the  guarantor,  annuls  the  obligation.  If  the 
duty  or  aid  stipulated  is  inadequate  to  the  end  proposed  in 
the  guarantee  no  additional  duty  or  aid  can  be  required.^ 

The  following  conditions  have  been  made  the  subject  of 
guarantee : 

(a.)  The  political  existence  of  a  state,  its  sovereignty,  or 
independence,  or  its  existence  within  certain  territorial  limits.* 

(d.)  The  permanent  neutrality  of  a  state,^  or  its  neutrality 
under  certain  conditions.^  Similarly  a  portion  or  fragment  of 
a  state  may  be  neutralized  with  a  view  to  secure  the  uninter- 
rupted use  of  a  work  of  public  improvement  as  in  the  case  of 
the  Suez  Canal  and  the  proposed  interoceanic  canals  in  Nica- 
ragua and  on  the  Isthmus  of  Panama. 

'  I   Halleck,  p.   236;  Vattcl,  liv.  in   1832.     The  Treaty  of  Paris,  of 

ii.   ch.    xii.  §§    174-182;    Hcffter,  1856,  contained  a  somewhat  simi- 

§  92.  lar  provision  of  respecting  the  Ot- 

'•'  II  Phillimore,  pp.  80-88;  Vat-  toman  empire, 

tel.   liv.  ii.  ch.  xvi.   §§  235-261 ;    I  *  The  case  of  Switzerland  is  an 

Halleck,  p.  235.  example  of  this. 

'  The  sovereignty  and   indepen-  '  The  perpetual  neutralization  of 

flence  of  Greece  was  guaranteed  by  Belgium    was   guaranteed    by    the 

France,  Great  Britain,  and  Russia,  great  powers  in  the  treaty  of  April 

in  a  treaty  negotiated  at  London,  19,  1839. 
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(c.)  The  free  navigation  of  certain  rivers,'  and  the  perma- 
nent neutrality  of  works  of  improvement  upon  them. 

(d.)  The  neutrality  of  ship-canals  and  other  artificial  means 
of  communication  between  bodies  of  water  of  which  the  navi- 
gation is  free  to  ships  of  all  nations. 

(e.)  The  payment  of  loans.*  In  this  case  the  guaranteeing 
powers  usually  become  guarantors,  and  are  obliged  to  make 
good  any  default  of  their  principals  in  their  stipulated  pay- 
ments of  principal  or  interest. 

Reciprocity  Treaties.  These  are  compacts  containing  stip- 
ulations requiring  the  mutual  or  reciprocal  observance  of  cer- 
tain duties  or  obligations.  Most  treaties,  to  a  certain  extent, 
involve  reciprocal  action,  or  the  recognition  of  mutual  rights 
and  duties.  It  is  only  when  a  treaty  involves  a  considerable 
number  of  such  obligations  that  it  receives  this  name.  Extra- 
dition and  naturalization  treaties  are  reciprocal,  but  only  on 
the  subject  from  which  each  is  named.  Most  reciprocity  trea- 
ties, properly  so  called,  are  of  a  commercial  character,  and 
stipulate  for  specially  favorable  terms  of  commercial  inter- 
course, for  consular  privileges,  for  the  admission  of  certain 
products  of  each  state  into  the  ports  of  the  other  at  special 
rates  of  duty,  or  without  the  payment  of  duty.'  They  are 
usually  entered  into  for  a  limited  period  of  time,  at  the  end  of 
which  they  expire,  or,  at  the  will  of  the  interested  states,  are 
revised  and  extended  for  a  further  period.  The  component 
states  of  a  union  or  confederacy  are  frequently  obliged,  by  the 
constitution  or  treaty  of  union,  to  grant  many  reciprocal  priv- 

'  Kliiber,  §  157.  the  subjects  covered  by  the  "  most 
"  In  the  Treaty  of  London,  in  favored  nation  clause  "  relate  to 
1832,  France,  Great  Britain,  and  gratuitous  privileges  merely,  and 
Russia  guaranteed  a  loan  of  Olho,  do  not  apply  to  reciprocity  treaties 
the  Bavarian  prince  who  had  been  which  contain  stipulations  which, 
created  by  them  King  of  Greece.  as  they  are  based  upon  considera- 
^Treatiescontainingwhatisknown  tion,  partake  of  the  nature  of  con- 
as  "the  most  favored  nation  clause"  tract  obligations.  A  contrary  view, 
are  not  generally  regarded  as  oper-  however,  has  been  asserted  by  Great 
ating  to  entitle  states  whose  trea-  Britain. — II  Dig.  Int.  Law,  §  134; 
ties  contain  them  to  special  privi-  I  Ibid.  §68;  U.  S.  For.  Rel.  1896, 
leges  stipulated  for  in  reciprocity  p.  429. 
treaties.     This  for  the  reason  that_. 
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ileges  to  each  other.  This  was  the  case  in  the  Zollveiein,  and 
is  so  in  the  existing  German  Confederation.  According  to 
the  Constitution  of  the  United  States,  the  states  of  the  Fed- 
eral Union  are  obhged  to  extradite  criminals  on  the  demand 
of  other  states,  to  accord  the  privileges  of  citizenship  to  citi- 
zens of  other  states,  and  to  give  full  faith  to  the  properly  au- 
thenticated records  and  judgments  of  courts  in  the  other 
states  of  the  Union. 

Rules  for  the  Interpretation  of  Treaties.  Treaties,  like 
laws,  are  drawn  in  general  terms,  and  in  their  preparation  the 
effort  is  made  to  frame  their  provisions  in  such  terms  as  will 
include  all  cases  that  may  fairly  arise  under  them.  This  is  a 
task  of  extreme  diflficulty.  As  the  parties  to  such  agreements, 
more  frequently  than  not,  speak  different  languages,  and  rep- 
resent different,  and  sometimes  opposing,  legal  and  political 
systems,  it  is  not  at  all  remarkable  that  causes  of  difference 
should  arise  more  frequently  in  the  execution  of  treaties  than 
in  the  operation  of  municipal  laws.  The  rules  of  interpreta- 
tion in  both  cases  are  substantially  the  same  ;  the  task  of  in- 
terpretation, however,  is  vastly  more  difficult,  in  the  case  of 
treaties,  than  in  the  case  of  contracts  and  municipal  laws.  The 
attempt  to  frame  rules  for  this  purpose  has  been  frequently 
made ;  not  always,  however,  with  entirely  satisfactory  results. 
The  English  rules  of  Rutherforth  are  based  upon  the  common 
law  rules  of  interpretation  as  applied  to  contracts.  Those  of 
Vattel  and  Domat  are  based  upon  the  rules  of  the  Roman  law. 
To  these  authors  the  student  is  referred  for  a  general  discus- 
sion of  the  subject.' 

The  following  rules  are  now  generally  sanctioned: 

(l.)  Interpretation    must    be    mutual.     Neither   party   to  a 

*  Grotius,  liv.  ii.  chap.  xvi. ;  Vat-  Usual  interpretation  ;  that  which  is 

tel,  liv.  ii.  chap,  xvii.;  Rutherforth,  founded    upon    usage    and    prece- 

book  ii.  chap.  vii.  ;   I  Hallcck,  pp.  dent,     (c)     Doctrinal    intcrpreta- 

244-250;    II    Phillimore.  §S  64-67.  tion;  that  vvhicli  is  founded  upon 

Phillimore    arranp;es    the    several  a  scientific  exposition  of  the  terms 

rules  of  interpretation  under  three  of  the  instrument,  and  which,  ac- 

heads  :   (a)   Authentic    interpreta-  cordinf(  to  many  jurists,  is  the  only 

tion;   that  is,  the  exposition  sup-  interpretation  properly  so  called. — 

plied  by  the  lawgiver  himself,     (b)  II  Pliillimorc,  §  67  ;   Kliiber,  §  163. 
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treaty  can  apply  his  own  rule  without  impairing,  or  destroy- 
ing, the  binding  force  of  the  instrument.' 

(2.)  A  clause  of  a  treaty  can  have  but  one  true  meaning.* 

(3.)  The  words  of  a  treaty  are  presumed  to  have  been  used 
in  their  usual  sense  and  acceptation  at  the  time  the  treaty  was 
made,  unless  such  interpretation  involves  an  absurdity.' 

(4.)  Terms  technical  to  an  art  are  used  in  the  sense  or  mean- 
ing applied  to  them  in  that  art;  terms  peculiar  to  the  language 
of  one  of  the  contracting  parties  are  given  the  meaning  which 
they  have  in  that  language."*  Where  a  treaty  is  executed  in 
more  than  one  language,  each  language  being  the  language  of 
a  contracting  party,  each  document  is  to  be  regarded  as  an 
original,  and  the  sense  of  the  treaty  is  to  be  drawn  from  them 
collectively.^ 

(5.)  Clauses  inserted  at  the  instance,  or  for  the  benefit,  of 
one  party,  are  strictly  construed;  that  is,  they  are  given  the 
meaning  least  favorable  to  the  party  at  whose  instance  they 
were  inserted;"  it  is  his  fault  if  he  has  not  expressed  himself 
clearly. 

(6.)  Favorable  clauses  are  to  be  interpreted  liberally.  Odious 
clauses  are  to  be  interpreted  strictly.  Favorable  clauses  are 
those  granting  privileges  to  individuals  or  states,  or  doing 
away  with,  or  modifying,  restrictions  upon  rights.  Harsh 
clauses  are  those  depriving  individuals,  or  classes  of  persons, 
of  rights  already  existing,  or  abridging  such  rights  or  privi- 
leges, or  rendering  them  ineffective.' 

(7.)  An  interpretation  which  renders  a  treaty  inoperative  is 

'  Hall,  §  III ;  Vattel,  liv.  ii.  chap.  Wild  man,  pp.  177-178  ;    Woolsey. 

xvii.§265;  Kliiber,  §  163;  Heffter,  §  113;  II  Dig.  Int.  Law,  §  133;  II 

§85;  Wildman,  pp.  177,  178;  Whar-  Phillimore,  §  70. 

ton,  Comm.  on  Amer.  Law,  §  157;  ^  U.  S.  vs.  Arredondo,  6  Peters, 

II  Dig.  Int.  Law,  §  133.  691. 

*  Boyd's   Wheaton,    §   287a;    II  ^Vattel,  liv.  ii.  chap.  xvii.  §  264; 

Philliinore,    §    73;    Vattel,    liv.    ii.  Heffter,  §  98;    Wildman,    p.    179: 

chap.  xvii.  §  283.  Woolsey,  §113;  II  Dig.  Int.  Law,  § 

'Hall,  §111  ;  Vattel,  liv.  ii.  chap.  133:  II  Phillimore,  §  70. 

xvii.  §§  271-282;  Wildman,  p.  177;  '  Vattel.  liv.  ii.  chap.  xvii.  §§  300- 

Woolsey,    §    113;     II    Phillimore,  310;  Wildman,  pp.  184,  185  ;  Wool- 

§70.  say,  §  113;  II  Dig.  Int.  Law,  §  133; 

^Vattel,  liv.  ii.  chap.  xvii.  §  276  ;  II  Phillimore,  §  95. 


TREATIES   AND    CONVENTIONS 


247 


to  be  rejected.  Treaties  are  entered  into  for  the  purpose  of 
accomplishing  an  end,  or  of  attaining  an  object.  An  interpre- 
tation, therefore,  which  renders  a  treaty  wholly  or  in  part  inop- 
erative, is  absurd.' 

(8.)  Special  clauses  are  to  be  preferred  to  general :  pro- 
hibitory clauses  to  permissive ,  and,  in  general,  that  which  is 
expressed  in  great  detail  is  to  be  preferred  to  that  which  is 
stated  in  general  terms,  or  in  less  particular  detail.  General 
clauses  are  declaratory  of  a  principle.  If  exceptions  exist, 
they  are  accurately  defined  and  stated  in  the  modifying 
clauses  which  follow  the  principal  clause.  The  broad  terms 
of  a  general  clause,  or  title,  cannot  be  appealed  to  as  author- 
ity against  the  precise  limitation  or  exemption  of  the  special 
clause.* 

^^9.)  In  the  interpretation  of  a  treaty  the  instrument  must 
be  regarded  as  an  organic  whole,  and  every  part  must  be  con- 
sidered with  reference  to  every  other  part.  Hence  earlier 
clauses  are  explained  by  later  clauses  in  the  same  treaty,  or 
by  clauses  on  the  same  subject  in  later  treaties  between  the 
same  parties.  Obscure  clauses  in  earlier  treaties  are  explained 
by  clearer  and  more  precisely  stated  clauses  in  agreements  of 
later  date.  As  regards  any  particular  subject  of  stipulation, 
the  whole  treaty  policy  of  two  states  on  that  subject  is  to  be 
considered.  Later  treaties  explain  and  modify  earlier  treaties 
on  the  same  subject.' 

Strict,  or  Restrictive  Interpretation,  consists  in  the  precise 
application  of  the  terms  of  an  instrument  to  a  particular  case 
arising  under  it.  It  involves  the  exclusion  of  all  cases  not 
covered  by  a  literal  rendering  of  its  terms.* 

Liberal,  or  Extensive  Interpretation,  consists  in  an  attempt 
to  so  construe  the  provisions  of  a  treaty  as  to  include  within 
its  operations  cases  similar  in  principle  to  those  specifically 

'  Hall,  §  III ;  Vattel,  liv.  ii.  chap.  •'  Vattcl,  liv.  ii.  chap.  xvii.  §  286; 

xvii.  §§  282,  283,286;  Wildman,  p.  II    Ferguson,  §    133;  Wildman,   p. 

177;  Woolsey,  §  1 13.  180;    Woolsey,    §    113;    II    Philli- 

'■'  Wildman,  p.  185  ;  Vattel,  liv.  ii.  more,  §  70;   II  Dig.  Int.  Law,  §  133. 

chap.  xvii.  §§  312-317;    II    Philli-  "  Valid,  liv.  ii.  chap.  xvii.  §§  292, 

more,  §  97.  293;  II  IMiillimore,  §§82-87. 
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provided  for.  It  is,  in  substance,  a  broad  and  comprehensive 
rendering  of  the  clauses  of  a  treaty,  regard  being  had  to  the 
spirit  rather  than  the  letter  of  the  instrument.' 

In  connection  with  the  subject  of  interpretation  the  follow- 
ing definitions  are  given  of  terms  frequently  used  in  connec- 
tion with  treaties : 

Protocol.  This  is  a  word  of  Byzantine  origin,  and  was  at 
first  applied  to  the  first,  or  outer,  sheet  of  a  roll  of  manuscript, 
upon  which  was  written  or  impressed  the  writer's  name,  the 
date  of  the  instrument,  and  the  title  of  the  minister  from  whose 
office  it  issued.  As  a  diplomatic  term  it  is  applied  to  the  rough 
draft  of  a  public  act,  or  to  the  preliminary  draft  of  an  agreement 
between  two  or  more  states,  which  is  to  constitute  the  basis 
of  negotiations  in  a  treaty  to  be  subsequently  executed  ;  the 
term  is  also  applied  to  the  formally  authenticated  minutes  of 
the  proceedings  of  a  congress  or  conference.  In  a  similar  sense 
it  is  applied  to  the  preliminary  acts  and  agreements  entered  into 
by  ambassadors  in  the  preparation  of  a  treaty. 

Recez.  This  term  is  applied  to  the  act  of  a  diet,  or  con- 
gress, in  reducing  to  writing  the  result  of  its  deliberations  upon 
a  particular  subject,  before  final  adjournment. 

Separate  Articles.  These  are  clauses  added  to  a  treaty 
after  it  has  been  formally  signed  and  ratified.  They  are  con- 
tained in  a  separate  instrument,  and  are  duly  authenticated, 
but  are  construed  in  connection  with  the  treaty  to  which  they 
refer,  and  of  which  they  form  a  part. 

The  Most  Favored  Nation  Clause.  The  use  of  this  clause 
is  becoming  constantly  more  frequent  in  treaties,  especially  in 
those  of  a  commercial  character.  It  commends  itself  by  its 
convenience.  Its  effect  is  to  extend  the  scope  and  operation 
of  a  treaty  to  cover  any  concessions  of  privileges,  of  a  similar 
character  to  those  stipulated  for,  which  may  be  granted  in  the 
future,  by  either  party,  to  other  states,  or  to  their  citizens  or 
subjects.  The  clauses  of  later  treaties  granting  such  conces- 
sions in  this  way  become  an  integral  part  of  the  early  treaty. 

•Vattel,  liv.  ii.  chap.  xvii.  §  290;  man,  p.  184;  II  Twiss,  §  230;  I 
II  Phillimore,  pp.  82-87;  I  Wild-      Halleck,  pp.  244,  245. 
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The  following  clause,  extracted  from  a  recent  treaty  of  the 
United  States,  illustrates  the  principle  involved  :  "  Every  right, 
privilege,  or  immunity  that  the  Egyptian  Government  now 
grants,  or  may  grant  in  future,  to  the  subjects  or  citizens,  ves- 
sels, commerce,  and  navigation  of  whatsoever  other  foreign 
power,  shall  be  granted  to  citizens  of  the  United  States,  ves- 
sels, commerce,  and  navigation,  who  shall  have  the  right  to 
enjoy  the  same." ' 


References.  The  most  valuable  collection  of  treaties  in  the  English 
language  is  that  of  Hertslet,  vols,  i.-iv.  This  work  should  be  used  in 
connection  with  "The  Map  of  Europe  by  Treaty,"  by  the  same  author. 
For  the  treaties  of  the  United  States,  see  "Treaties  and  Conventions  of 
the  United  States,"  etc.,  1776-1889,  and  "  The  United  States  Statutes  at 
Large"  (annual  vols.),  1889-1899.  The  Spanish  work  of  Calvo,  in  six 
volumes,  contains  all  treaties  negotiated  by  the  Latin  states  of  America 
prior  to  1862.  There  are  many  valuable  collections  of  treaties  to  which 
the  Continental  states  of  Europe  have  been  parties.  None  of  them 
are  complete,  however.  Jenkinson's  collection  contains  most  English 
treaties  between  1648  and  1785.  See  also  G.  F.  de  Martens,  "  Esquisse 
d'une  Histoire  Diplomatique  des  Traites,"  etc.;  "  Recueil  des  Principaux 
Traites,"  etc.,  1761-1818,  by  G.  F.  de  Martens,  with  Murrhard's  contin- 
uation, bringing  the  work  to  i860;  and  the  "Corps  Universal  Diploma- 
tique" of  J.  Dumont,  which,  with  its  additions,  etc.,  covers,  with  more 
or  less  fulness,  the  period  between  315  and  1738  a.d.  Rymer's  "  Fce- 
dera,"  etc.,  contains  a  collection  of  treaties,  between  England  and  other 
powers,  between  the  years  iioi  and  1654.  A  supplement  to  this  work, 
in  fifty-sevei^  volumes,  is  preserved  in  the  British  Museum.  For  a  full 
bibliography  of  this  subject,  see  Kluber,  pp.  424-437.  In  connection 
with  the  general  subject  of  treaties,  see  also  Vattel,  liv.  ii.  chapters  xii.- 
xvii.;  Holtzendorff,  §§  26-28;  Heffter,  §§  81-89;  Kluber,  §§  141-165; 
Bluntschli,  §§  402-461;  II  Phillimore,  §§  44-99;  Lawrence,  Int.  Law,  §§ 
152-154;  Hall,  §§  107-117;  I  Halleck,  chap,  viii.;  Woolsey,  §§  101-113; 
Dana's  Wheaton,  §§  252-289;  I  Twiss,  §§  224-264;  I  Lorimer,  pp.  260- 
269;  I  Wildman,  chap,  iv.;  II  Pradier-Fodere,  §§  886-1224;  II  Dig.  Int. 
Law,  §§  130-166;  V  Moore's  Dig.  Int.  Law,  §§  734-780;  Maxey,  Int.  Law, 
pp.  178-194;  Hannis  Taylor,  Int.  Law,  §§65-95,  334-400;  I  Oppenheim, 
PP-  5i7^5^'0. 

'  Treaties  and  Conventions  of  the  Conventions  of   the  United  States, 

United   States,    1776-1887,  p.  272.  1776-1887,  j).  264.  Seealso  the  arti- 

For  a  clause  placing  an  interjjreta-  cle  by  M.  Ernest  Lehr,  on  the  most 

tion  upon  a  favored  nation  clause,  favored  nation  clause,  in  vol.  xxv. 

see  the  treaty  between  the   United  Revue  de  Droit  Int.  pp.  313-323; 

States  and  Ecuador,  Treaties  and  V  Moore's  Dig.  Int.  Law,  §  765. 


CHAPTER  IX 

THE  CONFLICT  OF  INTERNATIONAL  RIGHTS:  THE  ADJUST- 
MENT OF  DISPUTES,  MEDIATION,  ARBITRATION,  RE- 
TORSION,  REPRISALS,  PACIFIC    BLOCKADE 

Procedure  in  Cases  of  Conflict.  When  a  conflict  of  in- 
ternational rights  arises,  as  is  the  case  whenever  one  state  has 
a  cause  of  difference  with  another,  it  is  customary  for  the 
state  whose  rights  have  been  denied,  or  trespassed  upon,  to 
make  known  its  cause  of  complaint  to  the  offending  state,  and 
to  demand  that  justice  be  done  for  the  wrong  that  has  been 
committed.  The  urgency  of  this  demand  is  always  propor- 
tional to  the  gravity  and  importance  of  the  injury  sustained. 
The  motive  of  some  violations  of  perfect  or  sovereign  rights 
may  be  so  obvious  and  unmistakable  that  no  explanations  are 
asked  for  by  the  offended  state,  and  resort  is  at  once  had  to 
forcible  measures  of  redress.  On  the  other  hand,  the  offence 
may  consist  in  the  violation  of  some  minor  rule  of  comity  of 
so  little  importance  that  a  mere  exchange  of  diplomatic  notes 
is  deemed  a  sufficient  remedy.  Between  these  twb  extremes 
lie  the  various  methods  of  settling  international  disputes.^ 

Methods  of  Adjustment.  Those  most  frequently  resorted 
to  are : 

(a.)  An  amicable  adjustment  of  the  difference  by  the  inter- 
ested states. 

(b.)  Mediation. 

(c.)  Arbitration. 

The  Amicable  Adjustment  of  Disputes.  A  cause  of  dif- 
ference between  two  sovereign  states  may  arise,  (a)  as  a  con- 
sequence of  friction  in  the  relations  of  the  states  themselves 

'  III  Phillimore,  pp.  i,  2;  II  Ferguson,  p.  220;  Walker,  Manual,  p.  93. 
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as  bodies  corporate,  or  (b)  as  a  consequence  of  injuries  al- 
leged to  have  been  sustained  by  a  citizen  of  the  one  from 
the  government  of  the  other.  In  the  latter  case  it  is  a  rule 
observed  by  all  states,  that  the  citizen  or  subject  who  prefers 
the  complaint  will  be  required  to  show,  to  the  satisfaction  of 
the  Foreign  Office  of  the  state  to  which  such  complaint  is  pre- 
sented, that  he  has  resorted  to,  and  exhausted,  all  local  means 
of  redress  provided  by  the  state  by  whom  the  injury  is  alleged 
to  have  been  inflicted,  before  bringing  the  matter  to  the  at- 
tention of  his  own  iiovernment.' 


'  A  citizen  of  one  nation,  wronged 
by  the  conduct  of  another  nation, 
must  seek  redress  through  his  own 
government.  His  sovereign  must 
assume  the  responsibility  of  pre- 
senting his  claim,  or  it  need  not  be 
considered. — United  States z/j-.  Die- 
kelman,  92  U.  S.  520  [524].  The 
usage  of  sovereigns  is  not  to  inter- 
fere in  the  administration  of  justice 
until  the  foreign  subject  who  com- 
plains has  gone  with  his  case  to  the 
court  of  dernier  resort.  —  Pagan's 
Case.  I  Opin.  Att.-Gen.  p.  25,  Ran- 
dolph (1792).  A  nation  ought  not 
to  interfere  in  the  causes  of  its  citi- 
zens brought  before  foreign  tribu- 
nals, e.xcept  in  a  case  of  refusal  of 
justice  or  of  palpable  injustice. — 
Green's  case,  I  Ibid.  p.  53,  Bradford 
(1794).  The  rule  that  before  a  citi- 
zen of  a  country  is  entitled  to  the 
aid  of  his  government  in  obtaining 
redress  for  wrongs  done  him  by  an- 
other government,  he  must  have 
sought  redress  in  vain  through  the 
judicial  tribunal  of  that  other  gov- 
ernment, is  inapplicable  where  the 
offending  government,  by  the  acts 
of  its  proper  organ,  relieves  the  in- 
jured party  from  the  obligation  of 
pursuing  such  a  course.  —  Pana- 
ma Transit  Tax,  XIII  Ibid.  p.  547, 
Akerman  (1871).  Where  an  ofTicer 
with  a  party  of  armed  men,  actmg 
under  an  order  of  a  judicial  officer 
of  the  port  of  Granada,  seized  an 


American  vessel  at  that  port,  kept 
possession  of  it  a  few  hours,  and 
then  withdrew  pursuant  to  an  order 
of  the  same  judge,  the  seizure  hav- 
ing been  made  for  the  purpose  of 
enforcing  a  supposed  legal  right: 
Held,  that  this  government  ought 
not  to  make  reclamation  in  behalf 
of  the  owner,  as  it  is  presumable 
that  if  the  proceedings  were  illegal 
the  judicial  tribunals  of  Nicaragua 
will  afford  redress. — Case  of  the 
Tipitapa,  XHl  Ibid.  p.  554,  Aker- 
man (1872).  A  Spanish-owned  ves- 
sel on  her  way  from  New  York  to 
Havana,  being  in  distress,  put,  by 
leave  of  the  admiral  commanding 
the  squadron,  into  Port  Royal, 
S.  C,  then  in  rebellion  and  block- 
aded by  a  government  fleet,  and 
was  seized  as  prize  of  war  and 
used  by  the  government.  She 
was  afterwards  condemned  as  prize, 
but  ordered  to  be  restored.  She 
never  was  restored  ;  damages  for 
her  seizure,  detention,  and  val- 
ue being  awarded  :  Held,  that 
clearly  she  was  not  prize  of  war 
or  subject  to  capture,  and  that 
her  owners  were  entitled  to  fair 
indemnity,  although  it  might  well 
be  doubted  whether  the  case  was 
not  more  properly  a  subject  for 
diplomatic  adjustment  than  for  de- 
termination by  the  courts.  —  The 
A'mstra  Seiiora  dc  Regla,  17  Wal- 
lace, 30. 
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Procedure.  Whenever  a  state  has  occasion  to  complain  o! 
the  action  of  another  towards  itself  or  towards  one  of  its  sub- 
jects, a  statement  of  the  particular  act  complained  of  is  pre- 
pared in  the  Foreign  Office  of  the  offended  state.  This  state- 
ment is  based  upon  all  the  ascertainable  facts  of  the  case, 
which  should  be  so  carefully  sifted  and  verified,  b^  those 
charged  with  their  investigation,  as  to  make  it  impossible  to 
question  their  substantial  accuracy.  This  is  necessary  because 
it  is  impossible,  in  international  affairs,  to  produce  evidence 
in  the  ordinary  legal  acceptation  of  the  term.  The  facts  thus 
ascertained  and  verified  are  next  examined  with  a  view  to  as- 
certaining whether  they  do,  or  do  not,  constitute  a  violation  of 
international  law.  If  they  do  a  statement  of  the  case  is  pre- 
pared and  a  formal  demand  for  redress  is  submitted,  through 
the  proper  diplomatic  channels,  to  the  government  by  whom 
the  injury  was  committed.  In  support  of  this  case  reference 
is  made  to  the  works  of  standard  text-writers,  to  the  provisions 
of  treaties,  if  the  case  be  covered  by  them,  and  to  precedents 
in  international  intercourse,  especially  to  those  established  by 
the  offending  state  in  its  international  relations.  In  conclu- 
sion, such  explanation,  disavowal,  or  reparation  is  demanded 
as  is  warranted  by  the  circumstances  of  the  case.' 

If  that  government  be  clearly  in  the  wrong  it  acknowledges 
its  error,  or  disavows  the  act  of  its  subordinate  officials;  and 
offers  reparation,  accompanied  by  such  explanation  and  apol- 
ogy as  the  occasion  seems  to  demand.  In  cases  where  such  a 
remedy  is  suitable,  money  indemnities  are  agreed  upon  and 
paid  to  injured  parties."  It  rarely  happens,  however,  that 
either  state,  in  a  particular  controversy,  is  either  entirely 
right,  or  entirely  wrong ;  and  the  same  facts  are,  in  general, 
differently  regarded  by  each  of  two  interested  states.  This 
leads  to  controversial  discussion,  each  state  advancing  argu- 
ments and  citing  authorities  in  support  of  that  view  of  the 

'  II  De  Martens,  §  251  ;   Creasy,  '  See,  in  this  connection,  the  dis- 

First  Platform, §§322-372;  III  Phil-  cussion  of  the  right  of  a  state  to 

limore.  pp.  1-17;  Vattel,  liv.  ii.  ch.  protect  its  citizens  abroad,  pp.  95- 

xviii.  §§  323-326;    II    Ferguson,  §  98. 
158;  li  Dig.  Int.  Law,  §§  213-222. 
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case  which  it  beHeves  to  be  most  nearly  in  accordance  with 
justice.  A  correspondence  of  this  kind  may  continue  through 
a  period  of  years,  and  rarely  leads  to  results  of  direct  or  im- 
mediate importance.  It  is  resorted  to  when  two  states  cherish 
different  views  as  to  the  justice  of  a  practice  maintained  or  ad- 
vocated by  one  and  denied  by  the  other.  Such  was  the  long 
controversy  between  England  and  the  United  States  upon  the 
right  of  search,  which  extended  over  a  period  of  more  than 
fifty  years.  When  a  nation  complains  of  a  clear  and  decided 
violation  of  international  law,  however,  and  no  dispute  exists 
as  to  the  facts  in  the  case,  reparation  on  the  part  of  the  of- 
fending state  is  usually  made  with  the  greatest  promptness.* 

Duty  of  Moderation.  In  this  method  of  adjustment,  much 
depends  upon  the  tact  and  moderation  shown  by  the  diplo- 
matic representatives  of  the  interested  states  in  dealing  with 
the  question  of  difference.     "  It  not  infrequently  happens  that 


'  The  following  cases  are  cited  in 
illustration  of  this  principle: 

Case  of  the  Laconia.  In  Decem- 
ber, 1878,  the  American  whaling- 
ship  Lacom'a,  while  in  the  port  of 
Zanzibar,  Africa,  was  boarded  by 
an  oflicer  of  the  British  ship-of-war 
Leader,  Captain  Earl.  The  board- 
ing party  took  from  the  Laconia 
three  Africans,  claiming  that  they 
were  slaves,  Captain  Earl  justifying 
his  act  under  the  treaty  of  1862, 
between  England  and  the  United 
States,  for  the  suppression  of  the 
slave-trade.  The  matter  was  rep- 
resented to  the  British  Govern- 
ment, by  whom  the  action  of  Cap- 
tain PZarl  waspromptlydisapproved, 
and  the  regrets  of  Her  Majesty's 
Government  at  the  occurrence  were 
conveyed,  through  the  British  min- 
ister, to  the  government  at  Wash- 
ington. —  Foreign  Relations  of 
the    United    States,  1879,  pp.  415- 

432- 

Case  of  the  James  Jihss.  In  1872 
the  American  schooner  yaw^".?  Bliss 
was    seized,    in    British    territorial 


waters,  by  the  Canadian  police  cut- 
ter Stella  Maris,  for  an  alleged  vio- 
lation of  the  fishery  laws.  Soon 
after  her  arrival  in  the  port  of  Gaspe 
Basin  the  commanding  officer  of 
the  police  cutter  caused  the  Do- 
minion flag  to  be  hoisted  above  the 
American,  at  the  mast-head.  The 
act  was  repeated  on  the  following 
day,  in  both  instances  against  the 
protest  of  the  American  consul. 
The  facts  were  then  reported  to 
the  Department  of  State  in  Wash- 
ington, by  whom  they  were  brought 
to  the  attention  of  the  Governor- 
General  of  Canada  in  the  diplo- 
matic way.  Action  was  at  once 
taken  in  the  matter.  Lord  DufTer- 
in,  the  Governor-General,  disavow- 
ing, in  the  amplest  manner,  any  in- 
tention of  showing  disrespect  to  the 
American  flag.  He  also  announced 
that  he  had  given  most  particular 
instructions  directing  the  discon- 
tinuance of  the  practice. —  Foreign 
Relationsofthe  United  States,  1872, 
pp.  200-208.  See  also  the  case  of 
the  Baltimore,  p.  80. 
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what  is  at  first  looked  upon  as  an  injury  or  an  insult  is 
found,  upon  a  more  deliberate  examination,  to  be  a  mis- 
take rather  than  an  act  of  malice,  or  one  designed  to  give 
offence.  Moreover,  the  injury  may  result  from  the  acts  of 
inferior  persons,  which  may  not  receive  the  approbation 
of  their  own  governments.  A  little  moderation  and  delay, 
in  such  cases,  may  bring  to  the  offended  party  a  just  satis- 
faction, whereas  rash  and  precipitate  measures  may  often 
lead  to  the  shedding  of  much  innocent  blood/ 

Amicable  Measures  of  Redress 

Mediation.  Of  all  the  methods  hitherto  proposed  for 
preventing  international  strife,  this  has  been  by  far  the 
most  effective  and  successful  in  its  practical  working.  It 
consists,  in  substance,  of  a  reference  of  the  cause  of  differ- 
ence to  a  disinterested  power,  who  suggests  a  remedy,  or, 
more  frequently,  proposes  an  adjustment  based  upon  such 
mutual  concessions  as  will  remove  the  cause  of  difference 
or  irritation.  Mediation  may  be  asked  by  the  interested 
states,  or  a  third  power  may  tender  its  good  offices,  with 
a  view  to  the  maintenance  of  peace.  In  the  latter  case  the 
friendly  powers  take  the  initiative,  which  may  be  ac- 
cepted or  not  by  the  interested  states.  This  method  of 
adjusting  international  differences  was  frequently  resorted 
to  during  the  Middle  Ages,  especially  by  the  Pope,  and 
there  are  numerous  instances  of  his  successful  mediatory 
interference  to  be  found  in  the  history  of  Europe  during 
that  period.  In  modern  times  the  tendency  to  mediation 
has  greatly  increased  in  force,  and  but  few  cases  of  con- 
flict of  international  right  have  arisen,  in  recent  times,  in 
which  the  good  offices  of  friendly  powers  have  not  been 
tendered  to  the  litigant  states.  Although  these  offers  have 
not  always,  or  even  usually,  been  accepted,  their  effect 
has  been  beneficial,  inasmuch  as  they  have  furnished  new 

'  I  Halleck,  pp.  413,  414-  Sir  391,  392;  Abdy's  Kent,  p.  72;  I 
Edward  Creasy,  First  Plat-  Halleck,  pp.  413,  414;  II  Twiss, 
form   of    International    Law,    pp.      §  g. 
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grounds,  or  reasons,  for  the  settlement  of  existing  diffi- 
culties, and  have  suggested  methods  of  adjustment  which 
had  not  occurred  to  the  interested  parties.^ 

Arbitration.  Private  arbitration  consists  in  the  reference 
of  an  international  difference  or  dispute  to  a  tribunal  com- 
posed of  one  or  several  persons.  To  this  tribunal  the  ques- 
tion of  difference  is  submitted,  and  its  decision,  when  ren- 
dered, is  binding  upon  the  interested  parties.  This  method 
of  adjustment  does  not  afford  so  prompt  a  remedy  as 
can  be  obtained  through  mediation,  and  is  applicable  to  a 
somewhat  different  class  of  cases.  It  possesses  an  advan- 
tage over  that  form  of  adjustment,  however,  in  that  its 
decisions  have  greater  binding  force,  since,  if  rendered  in 
good  faith,  they  cannot  be  rejected  by  litigant  parties  as 
can  offers  of  mediation.^ 

The  composition  of  the  tribunal,  the  method  of  selecting 
its  members,  the  time  and  place  of  meeting,  its  rules  of 
procedure,  and  the  precise  question  to  be  referred  to  it  for 
decision  are  always  made  the  subject  of  a  preliminary 
treaty.^  In  reaching  a  decision  the  majority  rule  prevails, 
unless  otherwise  precisely  stipulated  in  the  preliminary 
treaty,  and  the  decision  of  the  tribunal  binds  the  litigant 
states,  unless  its  validity  can  be  contested  upon  any  one 
of  the  following  grounds: 

'I    Halleck,   p.    415;    Levi,   pp.  States  has  been  a  Party,"  by  Pro- 

266,    267;    Creasy,    pp.    392—394;  fessor  John  Bassett  Moore. 
Woolsey,  §  224;  Boyd's  Wheaton,  ^I   Halleck,  pp.   416-418;   Hall, 

PP- 95~99' 345;  Vattel,  liv.  ii.  chap.  p.  361;   III   Phillimore,  pp.   2-14; 

xviii.    §  328;   II   Ferguson,    §   157;  Creasy,  pp.  394-399;  Snow,   §  34; 

p.   205;    Snow,  §  34;    II    Twiss,    §  Heffter,  §  109;  III  F.  Do  Martens, 

7.  _  .  §§  139-154;  ni  Dig.  Int.  Law,   § 

'  For  cases  in  which  the  United  316;  Vattel,  liv.  ii.  chap,  xviii.  § 
States  has  been  interested  in  par-  329;  Hosack,  pp.  12,  53,  238,  239; 
ticular  cases  of  arbitration,  see  the  I  Wildman,  pp.  186,  187;  Woolsey, 
Foreign  Relations  of  the  United  jjp.  400,  401;  III  Calvo,  §§  1706- 
States,  1874,  pp.  195-197;  1875,  1806;  VI  Ibid.  §§  352-39.  The 
part  i.  pp.  185-200,  197-199;  1878,  law  faculty  of  the  University  of 
pp.  16-18,  709-711;  1882,  pp.  42,  Bologna  was  frecjuently  called 
326-332,  398-441;  1886,  p.  776;  u])on  to  adjust  disputes  arising 
1888,  pp.  79,  134,  455,  456,  468,  among  the  early  Italian  rcpulilics. 
1345;  1892,  pp.  1-3,  17-19.  See  The  .senate  of  the  free  city  of  Ham- 
also  "  List  and  Digest  of  the  Ar-  burg  performed  a  similar  olhce  in 
bitrations    to    which    the    United  the  north  of  Europe. — II  Twiss,  §5. 
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(i.)  If  one  of  the  members  of  the  tribunal  has  not  acted 
in  good  faith ;   or  if  its  decision  be  tainted  with  fraud. 

(2.)  If  any  of  the  conditions  of  the  preUminary  treaty, 
as  to  method  of  procedure,  time,  and  place  of  meeting, 
have  not  been  complied  with;  or  if  the  decision  has  not 
been  rendered  within  the  time  therein  stated. 

(3.)  If  the  tribunal  has  exceeded  its  jurisdiction;  or  if 
its  decision  goes  outside  the  case  submitted  to  it  for  ad- 
judication.^ 

Mediation  and  Arbitration  Compared.  If  the  cases  be 
compared  in  which  these  methods  of  adjusting  international 
disputes  have  been  successfully  applied,  it  will  be  seen  that 
mediation  has  been  found  most  useful  when  it  has  been 
resorted  to  to  prevent  threatened  hostilities,  especially  in 
cases  involving  national  reputation,  or  when  considerable 
national  feeling  has  been  aroused.  It  has  also  been  found 
a  successful  method  of  terminating  an  existing  war,  es- 
pecially when  a  disinterested  state  has  chosen  a  fitting 
opportunity  to  tender  its  good  offices  to  the  belligerent 
powers.  Arbitration,  on  the  contrary,  "  implies  a  belief  on 
the  part  of  both  that  either  a  legal  or  quasi-legal  question 
is  involved,  and  that  each  is,  in  his  own  opinion,  right;  or, 
in  other  words,  that,  when  the  state  of  facts  is  carefully  ex- 
amined, and  the  law  or  equitable  principle  accurately  ex- 
pounded, each  hopes  and  thinks  the  result  will  be  in  his 
own  favor.  A  bona  fide  belief  in  the  justice  of  one's  own 
cause  is  an  essential  element  in  a  successful  arbitration. 
If  such  a  belief  is  absent,  there  can  be  no  readiness  to  obey 
the  award,  and  the  same  causes  of  acrimony  exist  after  the 
award  as  before  it."  ^  "Arbitration  is  an  expedient  of  the 
highest  value  for  terminating  international  controversies; 
but  it  is  not  applicable  to  all  cases  or  under  all  circum- 
stances, and  the  cases  and  circumstances  to  which  it  is  not 
applicable  do  not  admit  of  precise  definition." 

'  Heflfter,   §  log;  II  Twiss,   §  5;  ^  Amos,  Science  of  Law,  p.  348; 

VI    Pradier-Fodere,     §    2628;    III      VI  Pradier-Fodere,  §§  2610-2613; 
Phillimore,  §  3;  Hall,  §  119.  II  Twiss,  §  7. 
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Arbitration  Conventions  of  the  International  Peace 
Conferences  at  The  Hague 

Purpose  of  the  Conferences.  With  a  view  to  secure 
concerted  action  in  respect  to  certain  questions  of  serious 
international  concern,  having  to  do  with  the  maintenance 
of  the  general  peace  and  the  amelioration  of  the  hardships 
of  war  on  land  and  sea ;  and  with  the  view  of  securing,  if 
possible,  an  agreement  looking  to  a  gradual,  but  sensible, 
reduction  in  the  burdens  of  military  and  naval  armaments, 
a  conference  of  delegates  met  at  The  Hague  on  May  i8, 
1899,  in  response  to  an  invitation  addressed  by  the  Em- 
peror of  Russia  to  the  principal  states  of  the  civilized  world. 
In  pursuance  of  the  invitation  thus  issued,  one  hundred  and 
one  delegates,  representing  twenty-six  states,  appeared  and 
exchanged  their  credentials  at  The  Hague  on  the  day  ap- 
pointed for  the  meeting  of  the  conference.  The  conference 
completed  its  labors  on  July  29,  1899.  A  second  Peace 
Conference,  called,  upon  the  suggestion  of  the  President  of 
the  United  States,  by  the  Emperor  of  Russia,  and  com- 
posed of  one  hundred  and  four  delegates  plenipotentiary, 
representing  forty-four  states,  met  at  The  Hague  on  June 
15,  1907,  and  adjourned  on  October  19  following,  having 
adopted  thirteen  important  international  conventions. 

The  following  are  the  more  important  provisions  of  the 
arbitral  conventions:^ 

Good  Offices  and  Mediation.  The  convention  contains 
an  undertaking  to  resort  to  good  offices  in  cases  of  serious 
differences,  or  disputes,  arising  between  the  states  which 
are  parties  to  its  operation.     It  creates  a  right  of  initiative 

'  Although  the  most  important,  scheme  for  the  adjustment  of  in- 

the  scheme  proposed  by  the  Inter-  ternational  disputes  by  arbitration 

national  Peace  Conference  is  1)y  no  which  was  puljlislied,  with  a  view 

means  the  first  project  for  the  gen-  to  its  general  afloi)tion,  in  the  An- 

eral    adjustment    of    international  nuaire   of    the    Institute    for    that 

disputes  by  a  resort  to  arbitration,  year.      For  the  text  of   this  proj- 

The  Institutde  Droit  International  ect,  see  the  Annuaire  de  I'lnstitut 

at  its  session  of   1875  prepared  a  de   Droit   International   for    1875, 
»7 
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in  behalf  of  disinterested  states,  by  conferring  upon  them 
the  duty  of  tendering  their  good  offices  to  the  contending 
parties  at  any  time,  either  before  or  after  the  outbreak  of 
hostiUties.  The  convention  of  1899  declared  it  to  be  "ex- 
pedient" that  a  tender  of  good  offices  should  be  made; 
the  new  undertaking  provides  that  such  a  tender  is  not 
only  "expedient"  but  "desirable."  ^  It  also  provides,  in 
express  terms,  that  such  mediatory  endeavors  shall  never 
be  considered,  by  the  litigant  powers,  as  an  unfriendly  act. 
A  method  of  procedure  is  embodied  in  the  convention  by 
which,  in  the  event  of  a  dispute,  seriously  compromising 
international  peace,  the  duty  of  mediation  is  intrusted  to 
powers  chosen  by  the  parties  in  litigation,  who  are  required, 
pending  such  mediatory  endeavors,  to  refrain  from  all 
direct  communication  with  each  other  in  respect  to  the 
subject  of  the  controversy,  leaving  the  matter  of  amicable 
adjustment  to  the  powers  who  have  been  invited  to  use 
their  good  offices  in  reaching  a  satisfactory  basis  of  settle- 
ment. With  a  view  to  secure  a  prompt  adjustment  of  the 
difference,  the  time  so  consumed  by  the  mediating  powers 
is  not  to  exceed  thirty  days.  In  the  event  of  a  complete 
rupture  of  friendly  relations,  the  mediatory  states  continue 
to  be  charged  with  the  duty  of  tendering  their  good  offices 
whenever  the  opportunity  for  such  action  presents  itself, 
under  circumstances  leading  to  the  belief  that  the  media- 
tory interposition  of  a  disinterested  power  will  prove  ac- 
ceptable to  the  belligerent  states. 

The  International  Commission  of  Inquiry.  It  is  the 
purpose  of  this  tribunal,  as  its  name  implies,  to  investigate 
such  controverted  questions  of  fact  as  are  susceptible  of 
judicial  ascertainment  or  verification.  With  a  view  to  the 
prosecution  of  such  an  inquiry,  the  conventions  of  1899  and 


p.    126;    Ibid.    1878,    p.    160;    see  Sheldon  Amos,  Political  and  Legal 

also,  in  this  connection,  the  arti-  Remedies  for  War,  vol.  iii.;  Calvo, 

cle  by  Professor  Lorimer  in  vol.  ix.  §  1803;  and  vol.  ii.  Ferguson,  §  160. 

of   the    Revue   de    Droit    Interna-  '  Art.  iii.  Treaty  of  October   18, 

tional,     pp.      161-206;      Professor  1907.  AppendixF.ConventionNo.i. 
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1907  provide  for  the  appointment  of  an  International  Com- 
mission. 

The  usefulness  of  this  agency  was  signally  illustrated  in 
the  work  of  the  commission  convened  by  agreement  be- 
tween England  and  Russia  to  inquire  into  the  circumstances 
attending  the  attack  upon  the  North  Sea  fishing  fleet  by 
the  ships  of  Admiral  Rojestvensky's  squadron  while  en 
route  to  the  East  in  the  summer  of  1904/ 

The  Tribunal  of  Arbitration.  With  a  view  to  secure 
a  resort  to  international  arbitration  for  the  settlement 
of  disputes  between  states  "by  judges  of  their  own 
choice  and  upon  a  basis  of  respect  for  law,"  the  conven- 
tion provides  for  the  creation  of  a  Permanent  Court  of 
Arbitration.  The  court  is  to  be  composed  of  persons 
chosen  by  the  litigant  parties  from  a  permanent  list  of 
judges,  nominated  by  the  signatory  powers,  from  among 
their  respective  citizens  or  subjects  who  are  fitted  by 
character,  capacity,  and  training  for  the  performance 
of  the  duties  which  may  be  assigned  them  in  con- 
nection* with  the  arbitration  of  international  disputes. 
The  persons  so  named  hold  office  for  the  term  of  six 
years,  and  their  appointments  may  be  renewed  for  suc- 
cessive terms. 

The  compromis,  or  preliminary  agreement,  sets  forth  the 
precise  question  which  is  to  be  referred  to  the  tribunal  for 
determination,  and  defines  the  character  and  extent  of  the 
powers  conferred  upon  the  arbitral  tribunal ;  the  execution 
of  this  agreement  implies  an  undertaking  on  the  part  of 
the  signatory  powers  to  be  bound  by  the  judgment  of  the 
court  thus  constituted. 

Procedure.  If  the  subject  of  procedure  is  not  regulated 
in  the  preliminary  agreement,  the  convention  itself  pre- 
scribes suitable  rules  of  procedure.  These  rules  are  cal- 
culated to  secure  a  complete  and  orderly  presentation  of 

'  For  text  of  the  convention  of      agreement  of  1899,  see  Appendix 
1907,  which  contains  a  number  of      F,  Convention  No.  i. 
jmportunt    modificc^tjons    \n    the 
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the  cases  of  the  interested  parties,  a  fair  trial  of  the  issue 
involved,  and  a  final  decision  on  the  strict  merits  of  the 
case,  as  determined  by  the  evidence  submitted  in  sup- 
port of  the  claims  of  the  parties  at  issue.  The  court  is 
authorized  to  decide  questions  arising,  from  time  to  time, 
during  the  progress  of  the  trial,  and  is  expressly  au- 
thorized, by  the  terms  of  the  convention,  to  interpret 
the  arbitral  agreement  and,  similarly,  to  place  an  author- 
itative interpretation  upon  clauses  of  treaties  which  are 
cited  or  appealed  to  by  counsel,  and  to  apply  the  rules 
of  international  law.  The  decisions  of  the  tribunal  on 
such  points  are  final  and  cannot  be  made  the  subject  of 
subsequent  discussion. 

Decision.  When  the  case  on  both  sides  has  been  fully 
presented,  and  the  court  has  obtained  from  the  parties  such 
information  germane  to  the  inquiry  as  it  may  deem  neces- 
sary to  a  full  understanding  of  the  controversy,  the  presi- 
dent declares  the  case  closed,  and  the  court,  in  closed  ses- 
sion, deliberates  upon  its  findings  of  fact,  reaches  a  decision 
upon  the  merits  of  the  case,  and  prepares  and  enters  its 
judgment.  The  arbitral  judgment,  which  is  reached  by  a 
majority  of  votes,  and  is  signed  by  all  the  members  of  the 
tribunal,  fully  sets  forth  the  reasons  actuating  the  decision; 
but  members  of  the  minority  may  assign  the  reasons  for 
their  dissent  in  attaching  their  signatures  to  the  arbitral 
decision. 

Review  of  the  Judgment.  A  review  of  the  judgment  of 
an  arbitral  tribunal  may  be  provided  for  in  the  preliminary 
agreement,  and,  if  so  provided  for,  may  be  granted, 
on  the  demand  of  either  party,  within  a  certain  period 
of  time  after  the  decision  of  the  tribunal  shall  have  been 
rendered. 

Reservations  of  the  United  States.  The  arbitral  agree- 
ments of  1899  and  1907  were  accepted  by  the  United  States 
subject  to  the  following  important  reservation:  "Nothing 
contained  in  this  convention  shall  be  so  construed  as  to 
require  the  United  States  of  America  to  depart  from  its 
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traditional  policy  of  not  intruding  upon,  interfering  with, 
or  entangling  itself  in  the  political  questions  or  internal 
administration  of  any  foreign  state;  nor  shall  anything 
contained  in  the  said  Convention  be  construed  to  imply  a 
relinquishment,  by  the  United  States  of  America,  of  its 
traditional  attitude  towards  purely  American  questions." 

The  Collection  of  Contract  Debts.  The  agreement 
on  this  subject,  which  was  reached  by  the  Second  Peace 
Conference  at  The  Hague,  although  it  is,  in  form,  an  under- 
taking to  refrain  from  using  force  in  the  collection  of  con- 
tractual debts  claimed  to  be  due  from  one  state  to  the 
citizens  or  subjects  of  another,  is,  in  fact,  the  first  agree- 
ment in  support  of  obligatory  arbitration  which  has  re- 
ceived the  consent  of  the  states  of  the  civilized  world.  Its 
importance  consists  in  the  fact  that,  before  a  resort  to 
force  can  be  lawfully  made,  an  opportunity  for  arbitration 
must  have  been  tendered  to  the  debtor  state  and  formally 
rejected.  The  justice  of  the  debt,  its  amount,  and  the 
terms  and  conditions  of  payment  are  required  by  the 
treaty  to  be  made  the  subject  of  adjustment  by  an  arbitral 
tribunal;  and  it  is  only  when  such  an  offer  of  arbitration 
has  been  rejected,  or  the  requirements  of  the  arbitral 
judgment  have  not  been  executed  in  good  faith,  that  a 
resort  to  force  becomes  justifiable.* 

The  Permanent  Court  of  Arbitration.  At  the  opening 
of  the  Second  Peace  Conference,  a  proposal  looking  to  the 
establishment  of  a  permanent  court  of  arbitral  justice,  hav- 
ing its  seat  at  The  Hague,  was  advanced  by  the  United 
States,  and  was  favorably  received  by  the  Conference. 
After  an  exhaustive  discussion  of  the  subject  from  all 
points  of  view,  the  composition  and  procedure  of  the  tri- 
bunal was  agreed  to  in  the  form  of  a  recommendation  to 
the  vSignatory  Powers.  The  selection  of  the  judges,  a 
question  as  to  which  it  was  impossible  to  reach  a  basis  of 
understanding,  remains  to  be  accomplished  by  agreement 
and  correspondence  between  the  states  which  are  parties 

'  For  text  of  this  Convention,  sec  Appendix  F,  post. 
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to  the  Convention,  in  order  to  bring  the  new  tribunal  into 
practical  operation. 

The  court  so  proposed  is,  in  the  truest  sense,  a  court  of 
justice,  before  which  international  causes  of  action  may  be 
brought  w^th  a  view  to  their  judicial  decision,  in  strict 
conformity  to  the  principles  of  international  law  and  equity. 
It  goes  a  step  beyond  the  general  arbitral  tribunal,  which 
is  elsewhere  provided  for  in  the  treaty,  not  only  in  its 
permanent  structure,  but  in  its  judicial  composition,  and 
in  the  breath  and  character  of  the  decisions  which  it  is 
expected  to  reach  in  the  determination  of  controversies 
which  may  be  submitted  to  it  for  adjudication. 


Measures  of  Redress,  Involving  the  Use  of  Force, 
BUT  Falling  Short  of  War 

When  Resorted  to.  Between  the  peaceable  methods  of 
adjusting  international  disputes,  which  have  already  been 
described,  and  an  actual  resort  to  force,  lie  certain  measures 
of  redress  of  a  more  serious  character.  These  methods  pre- 
sume the  existence  of  a  cause  of  difference  between  two 
states  justifying  a  departure  from  the  normal  relations 
existing  between  the  nations  in  time  of  peace,  and  the 
measures  adopted  at  times  involve  the  use  of  violence  or 
force;  but,  even  w^hen  exercised  to  an  extreme  degree,  they 
fall  far  short  of  open  or  public  war.  They  are  only  resorted 
to  when  redress  has  been  asked  for  and  denied,  and  are 
justifiable  only  when  the  offending  nation  acts  with  full 
knowledge,  and  persists  in  doing  injustice  even  after  its 
attention  has  been  repeatedly  draw^n  to  its  wrongful  acts.* 

The  measures  of  redress  involving  the  use  of  forcible  or 
hostile  methods  are  susceptible  of  classification  under  one 
of  two  heads — retorsion  and  reprisals. 

'  Lawrence,    Int.    Law,    §    156;  ter,    §  no;  III  F.  De  Martens,   § 

Woolsey,    §    118;    III    Phillimore,  105;   III  Calvo,    §   1807;   IV  Ibid, 

§§  7-12;  Dana's  Wheaton,   §  290;  §§   2041,    2042. 
Snow,  p.  78;  II  Twiss,  §  10;  Heff- 
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Retorsion  consists  of  an  application  of  the  same  rule  of  con- 
duct in  our  relations  with  another  state  as  is  applied  by  that 
state  in  its  relations  with  us.  It  is  an  application  of  the  law 
of  retaliation  in  international  affairs  If  a  state  imposes  un- 
just restrictions  upon  aliens  residing  within  its  territories, 
the  state  whose  subjects  they  are  is  justified  in  imposing 
the  same,  or  equivalent,  restrictions  upon  the  subjects  of 
the  offending  state  who  are  resident  within  its  borders. 
If  it  refuse  privileges  usually  granted  by  states  to  am- 
bassadors and  consuls,  the  offended  states  are  justified  in 
a  similar  refusal  of  privileges  to  its  consuls  and  diplomatic 
representatives. 

The  field  within  which  the  principle  of  retorsion  may  be 
applied,  already  very  extensive,  is  constantly  increasing. 
This  state  of  affairs  is  due  to  the  fact  that  the  commercial 
relations  of  states  are  increasing  m  intricacy  in  direct  pro- 
portion as  they  mcrease  in  extent  and  amount,  giving  rise 
to  frequent  conflicts  between  the  economical,  or  internal, 
policy  of  particular  states,  and  their  external,  or  inter- 
national, policy.  Illustrations  of  this  tendency  are  to  be 
found  in  the  experience  of  states  which  derive  a  large  por- 
tion of  their  revenue  from  customs  duties.  If  some  article 
of  native  production  falls  in  price  on  account  of  foreign 
competition,  an  attempt  is  made  to  remedy  the  difficulty 
by  increasing  the  duty  upon  the  corresponding  foreign  ar- 
ticle. This  is  felt  at  once  in  the  state  in  which  the  particu- 
lar article  is  produced,  or  manufactured,  and  retaliatory 
measures  are  suggested,  or  resorted  to  with  a  view  of  com- 
pelling the  remo\'al  of  the  trade  restriction. 

There  are  indications  of  an  increasing  disposition  to  re- 
sort to  measures  of  retorsion  in  the  legislative  policy  of 
the  states  which  are  now  parties  to  international  law.  If 
a  state  imposes  unreasonable  restrictions  upon  the  ad- 
mission of  the  subjects  of  a  particular  foreign  state,  or 
imjjoses  unequal  or  onerous  conditions  upon  their  right  to 
labor,  or  to  engage  in  business,  or  to  practise  certain 
professions,  the  state  whose  citizens  are  thus  discriminated 
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against  is  strongly  tempted  to  resort  to  retorsive  legisla- 
tion with  a  view  to  ameliorate  the  condition  of  its  sub- 
jects who  reside  abroad.  Or  it  may  resort  to  measures 
which,  in  its  opinion,  will  be  calculated  to  subject  citi- 
zens of  the  offending  state  to  corresponding  or  equivalent 
disadvantage  or  inconvenience  while  resident  or  sojourn- 
ing in  its  territory. 

Where  acts  of  municipal  legislation  are  directed  against 
a  class,  or  operate  to  impose  hardships  or  disabilities  upon 
the  subjects  of  a  particular  Power,  the  temptation  to  do 
this  is  strong.  The  Chinese  Exclusion  Acts  of  the  United 
States  furnish  an  illustration  of  this  class  of  legislation. 
They  are  justified  upon  the  ground  that  laborers  of  that 
nationality  are  able,  through  a  more  economical  standard 
of  living  and  expenditure,  to  work  at  rates  that  are  re- 
garded as  constituting,  according  to  American  standards 
of  living,  a  formidable  menace  to  American  labor.  In  so 
far  as  the  differences  in  standards  of  living  and  of  family 
life  are  concerned,  the  propriety  of  the  restrictions  is  con- 
ceded, and  an  agreement  between  the  interested  states  is 
possible  in  the  operation  of  which  a  reasonable  measure  of 
exclusion  can  be  obtained  in  consideration  of  other  ad- 
vantages which  are  accorded  with  a  view  to  counterbalance, 
to  some  extent,  the  effects  of  the  restriction  clauses. 

Acts  of  retorsion  must  be  confined  to  the  class  of  imper- 
fect rights,  except  when  resorted  to  by  way  of  retaliation  for 
similar  or  identical  acts  on  the  part  of  a  foreign  state.  The 
denial  of  a  perfect  right  amounts  to  a  just  cause  for  war.' 

Reprisals.  Reprisals  consist  in  the  forcible  seizure  or  de- 
tention of  property  belonging  to  an  offending  state,  or  to  its 
citizens,  which  may  be  found  within  the  territory  of  the  of- 
fended state,  or  on  the  high  seas.  The  things  seized  are  held 
subject  to  the  termination  of  the  controversy.    If  it  be  settled 

'  I  Halleck,  pp.  422,  423;  Hall,  223,  224;  Woolsey,  p.  188;  Boyd's 

§  120;  II  De  Martens,  Precis,  chap.  Wheaton,    §   290;    Lawrence,    Int. 

ii.    §   254;    Bluntschli,    §    505;    III  Law,    §    157;    III   Calvo,    §    1807; 

Phillimore,   §  7;  Manning,  p.   142;  III  F.  De  Martens,  §  105;  Vattel, 

Creasy,  p.   400;   II   Ferguson,   pp.  liv.  ii.   §  341. 
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amicably,  the  property  is  restored,  and  reparation  is  some- 
times made  for  the  delay  and  damage  that  has  resulted  from 
the  seizure.  If  the  dispute  results  in  war,  the  property  seized 
is  condemned  as  prize. 

Reprisals  differ  from  retorsion  not  only  in  kind  but  in  de- 
gree. Retorsion  is  resorted  to  when  imperfect  rights  have 
been  trespassed  upon,  or  when  there  has  been  a  failure  to  ob- 
serve the  rules  of  comity.  Reprisals  are  resorted  to  when/^r- 
fect  rights  have  been  drawn  in  question,  or  denied,  or  when 
there  has  been  an  absolute  refusal  of  justice.  They  are  acts 
of  violence,  and  may  be  regarded  by  the  state  towards  which 
they  are  directed  as  amounting  to  a  declaration  of  war.  They 
are  justifiable  only  when  there  has  been  an  absolute  denial  of 
justice,  so  deliberate  and  intentional  on  the  part  of  the  offend- 
ing state  as  to  constitute  a  sufficient  cause  for  war.  If  war 
does  not  result,  it  is  because  the  offended  state,  appreciating 
the  hardship  and  suffering  that  are  involved  in  a  resort  to  act- 
ual hostilities,  chooses  to  regard  the  offence  as  technical,  by 
undertaking  to  redress  its  wrong  by  similar,  though  less  vio- 
lent, measures.  In  recent  times  they  have  been  less  frequent- 
ly resorted  to  than  formerly,  especially  by  the  more  powerful 
states  of  Europe  and  America  in  their  occasional  contro- 
versies with  each  other.  The  present  tendency  is  to  resort  to 
them  only  when  the  injured  state  is  considerably  more  power- 
ful than  its  adversary,  and  generally  with  the  effect  of  obtain- 
ing the  desired  redress  without  recourse  to  war.  "Much  of 
what  appears  in  the  older  and  even  in  some  modern  books 
upon  the  subject  of  reprisals  has  become  antiquated.  Special 
reprisals,  or  reprisals  in  which  letters  of  marque  arc  issued  to 
the  persons  who  have  suffered  at  the  hands  of  a  foreign  state, 
are  no  longer  made ;  all  the  reprisals  that  are  now  made  may 
be  said  to  be  general  reprisals,  carried  out  through  the  ordi- 
nary authorized  agents  of  the  state,  letters  of  marque  being 
no  longer  issued.'" 

'  Hall,  p.  368  (note),  369-372;  I  Field,  Int.  Code,  pp.  471-473;  II 
Hallcck,  pp.  423-433;  Manninj^,  Ferguson,  pp.  223-236 ;  III  Philli- 
pp.   145-160;   Creasy,   pp.  401-405;      more,  pp.  18-43;  ^  Ortolan,  p.  346; 
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Embargo,  An  embargo  is  a  form  df  reprisals,  and  consists 
in  the  detention  in  port  of  the  ships  of  all  nations,  or  those 
of  a  particular  nation,  pending  the  adjustment  of  an  existing 
controversy.  If  war  results,  the  detention  is  called  a  hostile 
embargo,  and  the  ships  of  the  offending  state,  and  their  car- 
goes, become  prize ;  if,  on  the  other  hand,  there  is  no  inter- 
ruption of  peaceful  relations,  the  embargo  is  raised,  when  the 
object  for  which  it  was  established  has  been  attained,  and  the 
vessels  detained  in  port  are  permitted  to  sail.'  The  United 
States  has  resorted  to  the  embargo,  as  a  means  of  redress,  upon 
four  occasions  in  its  history.  The  first,  imposed  in  consequence 
of  the  strained  relations  with  England,  was  established  in 
1794,''  and  authorized  the  President  whenever,  in  his  opinion, 
the  public  safety  should  so  require,  "to  lay  an  embargo  on  all 
ships  and  vessels  in  the  ports  of  the  United  States,  or  upon  the 
ships  and  vessels  of  the  United  States,  or  the  ships  and  vessels 
of  any  foreign  nation,  under  such  regulations  as  the  circum- 
stances of  the  case  may  require,  and  to  continue  or  revoke  the 
same  whenever  he  shall  think  proper,"  No  embargo  was  to 
be  laid,  however,  while  Congress  was  in  session,  and,  if  laid,  it 
was  not  to  continue  in  force  more  than  fifteen  days  after  the 
meeting  of  Congress. 

A  second  embargo  was  laid  on  "  all  ships  and  vessels  in  the 
ports  and  places  within  the  limits  and  jurisdiction  of  the 
United  States"  by  the  act  of  December  22,  1797;^  by  subse- 
quent enactments  the  restriction  was  extended  to  include  ves- 
sels engaged  in  the  coasting  trade.*  A  third  embargo  was  im- 
posed by  the  act  of  December  22,  1807,  due,  irl  part,  to  the 
continued  attempts  on  the  part  of  Great  Britain  to  exercise 

I  Wildman,  pp.  187-198;    Walker,  Halleck,  pp.  433-436;  III  Dig.  Int. 

Manual,  p.  94;   Woolsey,  pp.  188-  Law,  §  320. 

191;    Bluntschli,    §    500;    Boyd's  ^  Act  of  June  4,  1794(1  Stat,  at 

Wheaton,  §§  291,  292,  293a,  293b;  Large,  p.  372). 

Lawrence,  International  Law, §  157;  '  2  Stat,  at  Large,  p.  451. 

Snow,  §  35;  III  Dig.  Int.  Law,  §  318  ;  ■'Acts  of  December  22,  1807   (2 

Vattel,  liv.  ii.chap.  xviii.§§  342-354.  Stat,  at  Large,  p.  453);    March  12, 

'II    Ferguson,  §§   166,  251;    III  1808  (2  Ibid.  p.  473) ;  April  25,  1809 

Phillimore,  pp.  44- 50;    Lawrence,  (2    Ibid.   p.  499);  June   9,    1809  (2 

Int.  Law,  §  158;   HefTter,  §  in;   I  Ibid.  p.  506). 
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the  right  of  impressing  seamen  from  American  vessels  on  the 
high  seas ;'  the  fourth,  and  last  instance  of  the  exercise  of  this 
rio-ht,  on  the  part  of  the  United  States,  occurred  at  the  out- 
break of  the  War  of  181 2  with  Great  Britain.  The  conditions 
of  the  embargo  on  this  occasion  are  fully  set  forth  in  the  act 
of  April  4,  1812,^  This  enactment  laid  an  embargo  upon  all 
ships  and  vessels  in  the  ports  and  places  within  the  limits  and 
jurisdiction  of  the  United  States  which  were  bound  to  any 
foreign  port  or  place.  Vessels  in  ballast  were  excepted  from 
the  operation  of  the  statute,  which  was  to  remain  in  force  for 
a  period  of  ninety  days  from  the  date  of  its  passage,' 

Pacific  Blockade.  The  practice  of  interrupting  commer- 
cial intercourse  with  certain  ports  or  coasts  of  a  state,  with  a 
view  of  securing  redress  for  an  international  wrong,  which  has 
become  known  as  the  right  of  pacific  blockade,  is  of  very  re- 
cent origin  ;  there  being  no  instance  of  its  exercise  prior  to  the 
year  1827.  In  that  year,  Greece  and  Turkey  being  at  war, 
those  portions  of  the  Greek  coasts  in  the  vicinity  of  which 
bodies  of  Turkish  troops  were  encamped,  were  blockaded  by 
the  fleets  of  Great  Britain  and  Russia;  the  action  of  the 
blockading  powers,  however,  was  regarded  as  a  measure  of 
hostility  by  the  Sultan  and  resulted  in  the  Turkish  defeat  at 
Navarino.  Pacific  blockades  have  been  subsequently  estab- 
lished, under  similar  circumstances,  and  in  such  numbers  that 
the  practice  bids  fair  to  increase,  rather  than  diminish,  as  a 
means  of  redress  of  international  grievances.  From  an  ex- 
amination of  the  cases  in  which  such  blockades  have  been  es- 
tablished the  following  conclusions  would  seem  to  be  war- 
ranted :* 

'Acts  of  December   22.  1807  (2  Manninj^;,  pp.  F43,  144:    II   Fergu- 

Slat.  at  Large,  p.  451);    January  9,  son.  pp.  236-240;  III   Philliniore, 

180.S  (Ibid.  p.  453);  Marcii   12.  1808  pp.  44-49  ;  lOrtolan,  p.  350  ;  Walk- 

(ibifi.  p.  473);  April  25,  1808  (Ibid.  er.  Manual,  pp.  95.  96;  Woolsey.  § 

p.  499);  and  January  9,  1809  (Ibid.  118;    Boyd's  Whcaton.  §  293;    the 

p.  506).  liocdcs  Lust,  V    Robinson's   Adm. 

'  Act  of  April  4,  1812  (2  Stat,  at  Rep.  234,  246. 

Large,  p.  700).  *  Similar  blockades  were  estab- 

'  For  a  discussion  of  the  subject  lishcd  by   France,  in    1832,  at   the 

of  embargoes,  bee    Hull,   p,  366;  moulh  uf  tlie  river  Tajiu.'s;  by  Eng- 
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(a.)  They  have  been  resorted  to,  to  secure  redress  for  an 
offence  at  international  law,  in  cases  in  which  reparation  has 
been  demanded,  but  refused  or  unnecessarily  delayed,  and 
which,  in  former  times,  would  have  given  occasion  for  hostili- 
ties amounting  to  public  war. 

(d.)  There  has  been  a  decided  difference  in  the  military  and 
naval  strength  of  the  states  interested,  the  blockading  power 
being,  as  a  rule,  very  much  stronger  in  a  military  sense  than 
the  alleged  offender  ;  and  the  blockades  have,  in  general,  been 
resorted  to  with  a  view  to  secure  adequate  redress  without  a 
resort  to  war. 

{c.)  The  exercise  of  the  right  of  pacific  blockade  can  affect 
only  the  commercial  intercourse  of  the  states  immediately 
concerned.  This  for  the  reason  that  the  ordinary  peaceful  re- 
lations of  other  powers  with  the  blockaded  ports  or  coasts,  in- 
cluding their  commercial  intercourse,  cannot  be  interrupted  or 
abridged,  without  their  consent. 

(d.)  In  recent  instances  of  the  exercise  of  the  right  the  ten- 
dency has  been  to  regard  the  practice  as  a  measure  of  interna- 
tional police,  in  which  several  powers  have  concurred  as  to  the 
justice  of  the  proceeding  and  the  necessity  for  its  exercise; 
and  the  blockade  has  been  raised,  or  discontinued,  and  normal 
commercial  relations  have  been  resumed,  so  soon  as  reparation 
has  been  made  by  the  offending  state. 

{e.)  Although  called  "  blockades  "  the  interruptions  to  com- 

land  and  France,  in  1833,  at  the  by  Chili ;  in  1880  the  Turkish  port 
Dutch  ports  on  the  North  Sea  ;  by  of  Dulcigno  was  blockaded  by  ves- 
France,  in  1838,  at  the  port  of  Vera  sels  of  war  representing  Great  Brit- 
Cruz  ;  by  France  and  Great  Britain,  ain,  Austria,  France,  Russia,  and 
in  the  same  year  at  certain  ports  of  Italy.  —  III  Dig.  Int.  Law,  §  364; 
the  Argentine  Republic,  a  state  of  Lawrence,  Int.  Law,  §  159;  Walker, 
affairs  which  continued  for  ten  Int.  Law,  p.  157;  Snow,  pp.  79,80; 
years  ;  by  Great  Britain,  in  1850,  in  Geffcken,  Revue  de  Droit  Int.  vol. 
the  ports  of  Greece;  in  i860  the  xix.  pp.  377-383;  Perels,  Ibid.  pp. 
Neapolitan  ports  of  Sicily  were  245,  252,  360;  VVoolsey,  Ibid.  1875, 
blockaded  by  a  Sardinian  fleet,  in  p.  611  ;  Hall,  pp.  369-372;  II  Fer- 
connection  with  that  of  the  revolu-  guson,  pp.  240,  241  ;  Walker,  Man- 
tionists  in  Naples;  in  1862  the  port  ual,  pp.  97-107;  Woolsey,  §  119; 
of  Rio  Janeiro  was  blockaded  by  vol.  xxix.  Revue  de  Droit  Int.  pp. 
Great  Britain;  in  February,  1879,  474-491;  Heflfter,  §  1 1 1  ;  Risley,  p. 
the  coast  of  Bolivia  was  blockaded  62;  III  Calvo,  §§  1832-1859. 
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merce  which  have  passed  by  that  name  have,  in  fact,  been 
measures  of  reprisal  in  the  nature  of  embargoes.  If  the  prac- 
tice becomes  general  the  rules  regulating  the  exercise  of  the 
right  will  be  assimilated  to  those  controlling  reprisals  in  the 
nature  of  embargoes,  rather  than  to  those  respecting  the  estab- 
lishment of  blockades,  properly  so  called,  in  time  of  public 
war.' 


References.  Three  methods  of  adjusting  international  disputes  have 
been  discussed  in  this  chapter — i.  Amicable  Adjustment;  2.  Mediation  ; 
3.  Arbitration.  Under  the  head  of  amicable  adjustment,  the  following 
references  are  suggested  :  Halleck,  vol.  i.  chap.  xiv.  §§  1-3  ;  Heffter,  liv. 
ii.  chap.  i.  §§  106-108  ;  Vattel,  book  ii.  chap,  xviii.  §§  324-326  ;  Creasy,  pp. 
390,  391 ;  Phillimore,  vol.  iii.  chap.  i.  pp.  2-5.  For  mediation,  see  Boyd's 
Wheaton,  pp.  97-99,  and  pp.  345,  706;  Halleck,  vol.  i.  chap.  xiv.  §§  5-6; 
Heffter,  liv.  ii.  chap.  i.  §  107;  Creasy,  pp.  390-392;  Kliiber,  chap.  iii. 
§§  318-321  ;  Vattel,  book  ii.  chap,  xviii.  §  328;  I  Dig.  Int.  Law,  §  49; 
III  Calvo,  §§  1682-1756.  Under  the  head  of  arbitration,  see  Hall,  p. 
361;  Manning,  pp.  499-504;  Halleck,  vol.  i.  chap.  xiv.  §§  6-8;  Boyd's 
Wheaton,  §  288  ;  Vattel,  book  ii.  chap,  xviii.  §§  329-334;  Wildman,  vol.  i. 
p.  186;  Heffter,  §  109;  Kliiber,  §  318  ;  Creasy,  pp.  83,  394-397, 698 ;  Philli- 
more, vol.  iii.  pp.  2-15  ;  G.  F.  De  Martens,  vol.  ii.  §  176  ;  Calvo,  vol.  iii.  §§ 
1706-1806;  vi.  Ibid.  §§338,  352-390;  III  F.  De  Martens,  §§  138-154.  For 
the  schemes  which  have  been  suggested  for  the  peaceable  settlement  of 
international  differences,  see  Manning,  chap,  xiv.;  Amos,  "Science  of 
Law,"  pp.  345-359;  Amos,  "Political  and  Legal  Remedies  for  War"; 
Bernard,  "Neutrality  of  England,"  pp.  494-506;  Wheaton,  "  History  of 
the  Law  of  Nations,"  pp.  750-758  ;  Laveleye,  "  La  Guerre  en  Europe  et 
Arbitrage";  Abbot,  "Essays  on  Modern  International  Law,"  essay  v.; 
"The  Primacy  of  the  Great  Powers";  essay  vi.  "The  Evolution  of 
Peace";  Snow,  International  Law,  §  38;  vol.  ix.  "  Revue  de  Droit  In- 
ternational," pp.  161-206  ;  xix.  Ibid.  pp.  398,  472,  479  ;  xxix.  Ibid.  pp.  333- 

'  The    following   resolutions    re-  must  be  maintained  by  a  sufficient 

specting    pacific    blockades    were  force. 

adopted  by  the  Institute  of  Inter-  (3.)  Vessels    of    the    blockading 

national  Law  at  its  session  at  Hei-  power  wliich   do    not  respect  the 

deUx;rg  in  1887  ■  blockade     may     be     sequestered. 

(I.)  ForL-itjn    vessels    may   enter  The  blockade  having  ceased,  they 

freely,  dcsi)itc  the  blockade.  are  to  be  restored  to  their  owners, 

(2.)   Pat  itir-   tilockafles   art  to   be  without  rompcnsalion  of  any  sort, 

officially  dcckiredand  notified,  and  — Rev.  dc  Droit  Int.  vol. xix. p.  361. 


270  THE   ELEMENTS   OF   INTERNATIONAL   LAW 

375;  XXX.  Ibid.  pp.  445-462;  "  History  and  Digest  of  the  International 
Arbitrations  to  which  the  United  States  have  been  a  Party,"  by  John 
Bassett  Moore,  vols,  i.-vii.  For  the  Arbitration  Convention  adopted  by 
the  International  Peace  Conference  at  The  Hague,  on  July  29,  1899,  see 
Appendix  E ;  see  also  the  articles  by  M.  Desjardins  in  the  "  Revue  des 
Deux  Mondes  "  for  September  i,  1899  (vol.  civ.  p.  5);  by  Captain  Alfred 
T.  Mahan,  of  the  United  States  Navy,  in  the  "North  American  Review  " 
for  October,  1899  (vol.  clxix.  p.  433);  by  W.  T.  Stead  in  "The  Forum  " 
for  September,  1899,  p.  i;  and  the  articles  entitled  "The  Conference 
and  Arbitration  "  in  the  "  Edinburgh  Review"  for  July,  1899  (vol.  cxc. 
note  389,  p.  190);  and  "A  Note  on  the  Peace  Conference"  in  the 
"  Quarterly  Review  "  for  October,  1899,  (vol.  cxc.  no.  350). 


CHAPTER  X 

WAR  :    DECLARATION,   EFFECTS,   THE    RULES   OF   WAR,   MARI- 
TIME WAR 

"  The  choler  and  manhood  that  you  have,  score  it,  in  God's  name,  upon  the 
fronts  of  your  enemies,  but  stain  not  the  honor  of  a  soldier  by  outraging  unarmed 
innocence.  Live  upon  your  means  like  soldiers,  and  not  by  pilfering  and  spoil- 
ing like  highway  robbers.  This,  if  you  do  not,  you  shall  ever  be  infamous,  and  I 
with  such  help  shall  never  be  victorious."  ' — GusTAVUS  Adolphus. 

The  Right  of  Redress.  As  there  is  no  superior  authority 
to  which  a  state  can  appeal  for  redress  when  any  of  its  sover- 
eign rights  have  been  trespassed  upon,  denied,  or  impeded  in 
their  exercise,  it  is  compelled,  as  a  last  resort,  to  redress  its 
own  injury  or  wrong.  This  it  does  by  a  suspension  of  all 
friendly  relations  with  the  offending  state,  and  by  a  resort  to 
such  acts  of  hostility  as  are  authorized  by  the  laws  of  war. 
Again,  in  the  performance  of  its  duty  of  protecting  its  citi- 
zens and  their  property  from  acts  of  domestic  violence,  a  gov- 
ernment sometimes  finds  its  ordinary  legal  machinery  inade- 
quate to  the  purpose,  and  is  compelled  to  make  use  of  the 
public  armed  force  in  order  to  compel  obedience  to  the  law, 
to  quell  insurrection  and  rebellion,  or  to  enforce  respect  for  its 
neutral  obligations.  In  one  case  the  state  uses  force  against 
another  state;  in  the  other  its  force  is  directed  against  a  por- 
tion of  its  own  population  and  the  military  operations  are  car- 
ried on  within  its  own  territory. 

War  may  therefore  be  defined  as  an  armed  contest  between 
states   or   parts   of  states.''      It    is   undertaken    by  one  state 

'  Lawrence,  Essays   on   Modern  who  dispute  by  force  of  arms"  (De 

IntcTiKili'Jiiul  Law,  p.  178.  Jure   Belli  ac  Pads,  book   i.  chap. 

"  War  is  defined    by  Grotius  as  i.  par.  2).     It   is  defined  by  Vattel 

"  the  state  or  situation  of    those  as  "  that  state  in  which  we  prose- 
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against  another,  for  the  purpose  of  compelHng  an  offending 
state  to  fulfil  its  obligations  as  a  party  to  international  law. 
It  is  undertaken  against  persons  within  its  territory  for  the 
purpose  of  compelling  obedience  to  its  municipal  laws.  When 
its  object  is  attained,  in  either  case,  war  becomes  unlawful  and 
must  cease. 

Rightfulness  of  War.  With  the  inherent  rightfulness  of 
war  international  law  has  nothing  to  do.  War  exists  as  a 
fact  of  international  relations,  and,  as  such,  it  is  accepted  and 
discussed.  In  defining  the  law  of  war,  at  any  time,  the  at- 
tempt is  made  to  formulate  its  rules  and  practices,  and  to  se- 
cure the  general  consent  of  nations  to  such  modifications  of 
its  usages  as  will  tend  towards  greater  humanity,  or  will  shorten 
its  duration,  restrict  its  operations,  and  hasten  the  return  of 
peace  and  the  restoration  of  the  belligerent  states  to  their 
normal  relations.' 

Causes  of  War.  Although  it  falls  within  the  province  of 
international  law  to  determine  how  war  between  civilized 
states  shall  be  carried  on,  and  with  what  formalities  it  shall  be- 
gin and  end,  it  is  impossible  to  deduce  from  the  history  of  in- 
ternational relations  any  precise  rule  for  determining  what  fact, 
or  facts,  shall  constitute  a  just  cause  for  war.  It  has  been  said 
that  a  perfect  right  of  a  sovereign  state  can  be  invaded,  or  de- 
nied, only  at  the  risk  of  war,  and,  in  so  far  as  international  law 
is  concerned,  a  state  is  legally  justified  in  regarding  the  denial 
of  such  a  right  as  a  sufficient  cause  for  war.     The  question  of 

cute  our  right  by  force  "  (Vattel,  war,  but  public  war." — Bas  vs.  Tin- 
Law  of  Nations,  book  iii.  chap.  i.  gy,  4  Dallas,  37;  Creasy,  pp.  360, 
§  i).  It  is  defined  by  Bynkershoek  361;  Field,  Int.  Code,  467-469;  II 
as  "  a  contest  carried  on  between  Ferguson,  §§  169-172;  III  Philli- 
independent  persons  for  the  sake  of  more,  p.  7J  \  Woolsey,  §§  114,  115; 
asserting  their  rights"  (Bynker-  Boyd's  Wheaton,  §  290 ;  Risley,  p. 
shock.  Law  of  War,  p.  128);  by  67  ;  II  Twiss,  pp.  43-49 ;  Lawrence, 
Wheaton  as  "a  contest  by  force  §155;  IV  Calvo,  §§  1 860-1 865. 
between  independent  sovereign  '  I  Halleck,  pp.  439,440;  Boyd's 
states"  (Wheaton,  part  iv.  chap.  Wheaton,  §290;  Snow,  pp.  82,83; 
i.  §  6).  "Every  contention  by  force  Risley,  pp.  68,  69;  II  Twiss,  pp.  54, 
between  two  nations  in  external  55;  Creasy,  pp.  361-367;  Vattel,  liv. 
matters.under  the  authority  of  their  iii.  chap.  i.  §§  3,  4  ;  III  Phillimore, 
respective  governments,  is  not  only  pp.  54-84  ;  Woolsey,  §  1 16, 
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determining  whether  a  particular  cause  of  offence  is,  or  is  not, 
sufficient  to  justify  war,  is  strictly  internal  in  character,  and 
concerns  the  offended  state  alone.  With  the  government  of 
that  state  rests  the  entire  legal  and  moral  responsibility  of 
decision.  The  efficient  check  upon  a  nation  in  this  respect 
must  be  found  in  international  public  opinion  rather  than  in 
international  law.' 

Responsibility  for  a  Resort  to  War.  While  it  is  techni- 
cally true  that  a  violation  or  denial  of  a  perfect  right  is  regarded 
as  a  just  cause  for  war,  it  is  true  only  because  no  other  remedy 
is  provided  for  the  violation,  by  a  state,  of  a  rule  of  interna- 
tional law.  As  there  is  no  authority  above  a  sovereign  state 
to  which  it  can  appeal,  it  is  of  necessity  compelled  to  redress, 
by  its  own  means,  any  injuries  that  it  may  receive  from  another 
state.  But  it  by  no  means  follows  that  every  denial  of  a 
perfect  right  results  in  war,  even  when  justice  has  been  de- 
manded and  refused.  Those  in  whose  hands  the  government 
is  must  consider  whether  the  injury  that  has  been  received 
is  sufficient,  in  amount  or  importance,  to  counterbalance  the 
evils  that  are  involved  in  a  resort  to  war.  The  chance  of  suc- 
cess must  be  considered,  as  well  as  the  ability  of  the  state  to 
bear  the  burden  of  long-continued  hostilities. 

Moral  Considerations  Involved.  Certain  moral  considera- 
tions are  also  involved  in  the  decision,  the  responsibility  for 
which  no  government  can  evade.  "If  reparation  can  other- 
wise be  obtained,  a  nation  has  no  necessary,  and  therefore  no 
just,  cause  for  war :  if  there  be  no  probability  of  obtaining  it  by 
arms,  a  government  cannot,  with  justice  to  their  own  nation, 
embark  it  in  war;  and  if  the  evils  of  resistance  should  appear, 
on  the  whole,  greater  than  those  of  submission,  wise  rulers 
will  consider  an  abstinence  from  a  pernicious  exercise  of  right 
as  a  sacred  duty  to  their  own  subjects,  and  a  debt  which 
every  people  owes  to  the  great  commonwealth  of  mankind, 

'  Vattcl.liv.  iii.  chap.  iii.§§  24-50;  1863-1898;  Blimtschii,  §§  515-521; 

I   Halleck,  pp.  439-442  ;  H   Fer}.(u-  IITwiss,§29;  II  Loriiner.  cliap.  x.; 

son.si  172;  III  Phillimorc.  pp.  57-76;  Kliiber,  §  237;  Manning,  pp.  i3r- 

Woolscy,  §S  115,116;  IV  Calvo,  §§  140. 
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of  which  they  and  their  enemies  are  alike  members.  A  war 
is  just  against  a  wrong-doer  when  reparation  for  wrong  cannot 
otherwise  be  obtained ;  but  it  is  then  only  conformable  to  all 
the  principles  of  morality  when  it  is  not  likely  to  expose  the 
nation  by  whom  it  is  levied  to  greater  evils  than  it  professes 
to  avert,  and  when  it  does  not  inflict  on  the  nation  which  has 
done  the  wrong  sufferings  altogether  disproportionate  to  the 
extent  of  the  injury.  When  the  rulers  of  a  nation  are  re- 
quired to  determine  a  question  of  peace  or  war,  the  bare  jus- 
tice of  their  case  against  the  wrong-doer  never  can  be  the 
sole,  and  is  not  always  the  chief,  matter  on  which  they  are 
morally  bound  to  exercise  a  conscientious  deliberation.  Pru- 
dence in  conducting  the  affairs  of  their  subjects  is  in  them  a 
part  of  justice."  * 

Classification  of  Wars.  Wars  are  classified  according  to 
the  point  of  view  from  which  they  are  examined  or  discussed. 
They  are  classified  according  to  their  causes  into  wars  of  opin- 
ion, religious  wars,  wars  of  indcpoidoicc,  of  conquest,  or  sub- 
jugation. In  a  military  sense  they  are  offensive  or  defensive. 
In  a  political  sense  they  are  classified  into  external  and  inter- 
nal wars.  Internal  wars  are  further  subdivided  into:  ist. 
Civil  zvars,  in  which  the  belligerent  parties  are  distributed 
over  a  large  part  of  the  territory  of  a  state,  the  object  being 
to  secure  a  change  of  government  or  laws,  but  not  at  the  ex- 
pense of  national  unity ;  2d.  Rebellions  or  insurrections,  in 
which  a  portion  of  the  population  of  a  state  rises  against  the 
central  government,  sometimes  with  the  design  of  securing  a 
separation  from  it,  sometimes  with  a  view  to  resist  the  ex- 
ecution of  harsh  or  oppressive  laws,  or  measures  of  admin- 
istration.' 

'Mackintosh's  Collected  Works,  of  the  government.     A  civil  war  is 

p.  430,    cited    by    Creasy,    "First  never    solemnly   declared;    it    be- 

Platform  of  International  Law,"  pp.  comes  such   by  its  accidents— the 

362,  363.  number,  power,  and    organization 

^Insurrection  against  a  govern-  of  the  persons  who  originate  and 

ment  may,  or  may  not,  culminate  carry  it  on. — The  "  Prize  Cases,"  2 

in   an   organized    rebellion,  but   a  Black,  635.     The  offence  of  levying 

civil  war  always   begins  by  insur-  war  upon  a  state,  when  committed 

rection  against  the  lawful  authority  by  a  subject,  is  called  treason  ;  and 
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The  Belligerent  Parties.  The  states  which  are  parties  to 
a  particular  war  are  called  belligerents.  Their  operations  rrmst 
be  carried  on  in  accordance  with  certain  accepted  usages, 
which  are  sanctioned  by  all  nations  under  the  name  of  the 
Laivs  of  War.  Whenever  a  state  occupies  the  position  of  a 
belligerent,  it  is  vested  with  all  the  rights,  and  charged  with 
all  the  obligations,  incident  to  a  state  of  war.  The  parties  to 
an  internal  war  are  also  called  belligerents.  They  acquire 
belligerent  rights  so  soon  as  the  central  government  decides 
to  resort  to  warlike  methods  in  order  to  quell  the  insurrection. 
The  recognition  of  such  rights  by  the  central  government,  or 
by  foreign  powers,  in  no  way  involves  the  recognition  of  the 
rebellious  government  as  a  separate  political  organization.  It 
only  implies  that  the  laws  of  war  are  to  prevail  in  the  military 
operations  undertaken  for  the  purpose  of  suppressing  the  re- 


an  act  of  treason  is  an  act  of  war. 
When  participated  in  by  a  few  per- 
sons, it  is  dealt  with  by  the  civil 
authorities,  and  the  offenders  are 
tried  and  punished  by  the  courts 
of  the  state  having  jurisdiction  of 
the  offence;  when  participated  in 
by  such  numbers  of  persons  as  to 
nxike  it  impossible  for  the  duly 
constituted  civil  authorities  to  deal 
with  it,  the  military  power  of  the 
state  is  employed  in  its  suppres- 
sion, and,  in  the  interest  of  hu- 
manity, what  are  called  "  bellig- 
erent rights  "  are  usually  accorded 
to  the  insurgents,  and  the  opera- 
tions undertaken  with  a  view  to 
quell  the  insurrection  are  carried 
on  in  conformity  to  the  rules  of 
civilized  warfare.  The  granting  of 
belligerent  rights,  however,  does 
not  impair  the  right  of  the  central 
government  to  try  those  who  have 
participated  in  the  insurrection  for 
treason,  or  for  such  other  offences 
as  may  have  been  committed  by 
them  during  the  period  of  active 
hostilities.  See  also  I  Halleck, 
pp.  454-473;  Vattel,  liv.  iii.  ch.  i. 
§§  I  -  5  ;    Hall,  §  5.    The   United 


States,  in  the  enforcement  of  their 
constitutional  rights  against  armed 
insurrection,  have  all  the  powers, 
not  only  of  a  sovereign,  but  also  of 
the  most  favored  belligerent. — La- 
mar vs.  Browne,  92  U.  S.  187.  A 
revolutionary  party,  like  a  foreign 
belligerent  power,  is  supreme  over 
the  country  it  conquers,  as  far  and 
as  long  as  its  arms  can  carry  and 
maintain  it ;  and  when  the  former 
government  resumes  its  possession 
of  the  territory  it  cannot  call  the 
citizens  or  subjects  of  a  third  na- 
tion to  account  for  obeying  the 
authority  which  was  temporarily 
supreme. — IX  Opin.  Att. -Gen.  p. 
140.  Although  it  has  been  doubted 
whether  a  mere  body  of  rebellious 
men  can  claim  all  the  rights  of  a 
separate  power  on  the  high  seas, 
without  al)soIiite  or  qualified  recog- 
nition from  foreign  governments, 
there  is  no  authority  for  a  doubt 
that  the  parties  to  a  civil  war  have 
the  right  to  conduct  it  with  ail  the 
incidents  of  lawful  war  within  the 
territory  to  which  they  both  be- 
long.— Ibid. 
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bellion,  enforcing  the  laws,  and  restoring  the  supremacy  of  the 
national  government. 

Neutrals  :  the  Status  of  Neutrality.  All  states  in  the  civ- 
ilized world,  which  do  not  become  parties  to  an  existing  war — 
as  belligerents  or  allies — are  placed  by  the  declaration  of  war, 
or  the  outbreak  of  hostilities,  in  a  peculiar  status  of  non-inter- 
ference, hereafter  to  be  explained,  called  neutrality.  These 
non-participating  states  are  called  tientrals,  and  their  subjects 
are  known  as  neutral  subjects ;  the  peculiar  immunities  which 
become  operative  in  their  behalf,  in  respect  to  hostile  opera- 
tions, are  called  neutral  rights,  and  the  obligations  in  respect 
to  non-interference,  with  which  such  states  become  charged  at 
the  outbreak  of  war,  are  known  as  neutral  duties.^ 

It  will  thus  be  seen  that  the  status  of  belligerency  is  occu- 
pied by  the  states  which  are  the  immediate  parties  to  an  ex- 
isting war ;  the  status  of  neutrality,  on  the  other  hand,  is  oc- 
cupied by  those  states  which  refrain  from  participating  in  the 
war,  either  as  belligerents  or  allies.  The  status  of  neutrality 
is  thus  seen  to  be  involuntary,  in  that  it  results  from  the  mere 
fact  that  war  exists  between  two  or  more  states,  with  all  of 
which  the  neutral  is  at  peace.  It  becomes  operative  at  the 
declaration  of  war,  or  at  the  outbreak  of  hostilities ;  and  is 
made  known,  or  publicly  assumed,  by  a  formal  proclamation, 
issued  by  the  neutral  state,  in  which  the  fact  of  war  is  recog- 
nized and  its  subjects  are  warned  to  refrain  from  participating 
in  its  operations. 

Recognition  of  Belligerency  in  Internal  Wars.  It  has 
been  seen  that  belligerent  rights  are  acquired  by  the  states 
that  are  parties  to  a  particular  conflict  at  the  declaration  of 
war,  or,  in  the  event  of  there  being  no  formal  declaration,  at  the 
outbreak  of  hostilities;  at  the  same  moment  the  rights  and  ob- 
ligations of  neutral  states  become  operative.  In  respect  to  in- 
ternal wars,  however,  the  case  is  not  quite  the  same.  The 
central  government  is  engaged  in  the  suppression  of  a  domes- 
tic insurrection,  and,  in  virtue  of  its  independence,  it  is  entitled 

'  For  a  more  complete  discussion  chapter  entitled  "  Neutrality."  See 
of   the    neutral    relation,   see    the     also  II  Ortolan,  pp.  77-^3- 
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to  an  immunity  from  interference  in  so  doing.  It  is  only 
when  the  insurrectionary  movement  has  attained  such  form 
and  proportions  that  the  central  government  has  been  com- 
pelled to  resort  to  military  force  in  its  suppression — until,  in- 
deed, there  is  something  to  recognize — that  the  matter  as- 
sumes international  importance. 

The  question  of  according  or  withholding  rights  of  belliger- 
ency in  respect  to  the  insurgent  subjects  of  a  foreign  power  is 
one  which  every  sovereign  state  determines  for  itself,  in  view 
of  the  particular  facts  in  each  case.  As  to  what  conditions 
must  be  fulfilled  to  warrant  such  recognition  of  belligerency,  it 
may  be  said  that  the  conflict  must  be  one  amounting  to  public 
war;  the  mere  existence  of  contending  armed  bodies,  who  come 
into  occasional  conflicts,  not  constituting  a  state  of  public  war 
in  the  sense  in  which  that  term  is  here  used.  The  insurrec- 
tionary movement  must  have  been  participated  in  by  a  con- 
siderable portion  of  the  population  of  the  state;  the  relative 
strength  of  the  parties  must  be  such  as  to  give  some  assurance 
of  success  of  the  cause  of  the  insurgents;  they  must  have 
proved  their  ability  to  maintain  themselves  in  certain  well-de- 
fined limits  of  territory,  and  must  have  established,  and  must 
be  prepared  to  maintain,  such  governmental  institutions  as  will 
enable  them  to  enter  into  diplomatic  intercourse  with  the 
states  whose  recognition  is  sought.'  If  the  belligerency  of  the 
insurgents  be  recognized  before  the  conditions  above  described 
have  been  fulfilled,  it  may  properly  be  regarded  as  a  cause  of 
offence  by  the  state  within  whose  territories  the  insurrection  is 
in  progress.'     If,  on  the  other  hand,  it  be  delayed  too  long,  it  is 

'  I    Dig.  Int.  Law,  §  69;   Dana's  or  sufficient  reason— at  the  recog- 

Wheaton.  §  23,  note  ;  Woolsey,  §§  nition   of  the   belligerency  of  the 

40,180;  Bluntschli,§§  28-38;  33  Al-  Confederate    States.      This  seems 

bany  Law  Journal,  p.  125  ;  I  Halleck,  strange,  as  the  Federal  Government 

pp.  68-72;    Boyd's  Wheaton,  §  27;  had    already  accorded    belligerent 

Hall,  pp.    31-42;     the  Santissima  rights    to    the    insurgents    by    its 

Tritiidad,  7  Wheaton,  337  ;   vol.  ii.  avowed  determination  to  attempt 

Revue  de  Droit  International,  pp.  the  suppression  of  the  rebellion  by 

452-485.  a  resort  to  the  use  of  its  land  and 

'  The  United  States  complained  naval  forces,  and  by  its  conduct  of 

— it  must  be  admitted  without  good  the  military  operations  in  accord- 
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calculated  to  give  rise  to  strained  relations  with  the  govern^ 
ment  of  the  insurgents  in  the  event  of  its  independence  being 
recognized.' 

Recognition  of  Independence.  In  addition  to  the  recogni- 
tion of  belligerent  rights  in  behalf  of  an  insurgent  government, 
a  state  may,  and,  in  the  case  of  a  successful  rebellion,  must, 
sooner  or  later,  recognize  the  independence  of  the  state  which 
has  come  into  being  as  the  result  of  an  exercise  of  the  right 
of  revolution.  If  the  independence  of  the  new  state  be  recog- 
nized during  the  continuance  of  hostilities,  the  parent  state 
may  regard  it  as  an  unfriendly,  or  even  as  a  hostile  act.  Such 
recognition,  however,  in  some  form  is  a  necessary  prelimi- 


ance  with  the  laws  of  war. — Hall, 
pp.  39-42;  Woolsey,  §  180;  Procla- 
mation of  President  Lincoln,  April 
19,  1 861,  12  Stat,  at  Large,  p.  1258. 
'  The  policy  of  most  modern  states 
in  the  matter  of  recognizing  the 
belligerency  of  revolted  communi- 
ties is  one  of  extreme  conservatism. 
This  for  the  reason  that  neutral 
rights  and  obligations  come  into 
operation  as  a  consequence  of  such 
recognition,  and  with  them  the 
onerous  restrictions  upon  the  mari- 
time commerce  of  neutral  states 
which  are  incident  to  a  state  of 
war.  This  is  shown  in  the  failure 
of  the  United  States  to  accord  such 
recognition  to  any  of  the  numerous 
insurrectionary  movements  in  the 
island  of  Cuba,  some  of  which  have 
come  very  near  to  fulfilling  the  es- 
sential conditions  of  belligerency, 
and  many  of  which  have  appealed 
strongly  to  tiie  sympathies  of  the 
American  people. — Hall,  pp.  31-37; 
I  Dig.  Int.  Law,  §  60.  When  a  civil 
war  rages  in  a  foreign  nation,  one 
part  of  which  separates  itself  from 
the  old  established  government  and 
erects  itself  into  a  distinct  govern- 
ment, the  courts  of  this  country 
must  view  such  newly-constituted 
government  as  it  is  viewed  by  the 


legislative  and  executive  depart- 
ments of  the  Government  of  the 
United  States. — United  States  vs. 
Palmer,  3  Wheaton,  610.  If  the 
government  remains  neutral,  but 
recognizes  the  existence  of  a  civil 
war,  the  courts  of  the  country  can- 
not consider  as  criminal  those  acts 
of  hostility  which  war  authorizes, 
and  which  the  new  government 
may  direct  against  its  enemy. — 
Ibid.  Though  the  independence  of 
Buenos  Ayres  has  not  been  ac- 
knowledged by  the  United  States, 
we  have  recognized  the  existence 
of  a  state  of  civil  war  between  Spain 
and  its  colonies,  and  each  party  to 
that  war  is  respected  by  us  in  its 
exercise  of  all  belligerent  rights,  in- 
cluding the  right  of  capture. — The 
San/issima  Tritudad,  7  Wheaton, 
283  [337].  To  create  the  right  of 
blockade  and  other  belligerent 
rights,  as  against  neutrals,  it  is  not 
necessary  that  the  party  claiming 
them  should  be  at  war  with  a  sepa- 
rate and  independent  power;  the 
parties  to  a  civil  war  are  in  the 
same  predicament  as  two  nations 
who  engage  in  a  contest  and  have 
recourse  to  arms.— Prize  Cases,  % 
Black,  635. 
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nary  to  the  admission  of  the  new  state  into  the  family  of 
nations." 

The  Right  to  Declare  War,  or  to  Initiate  Hostilities,  in 
Whom  Vested.  The  right  of  declaring  war  is  an  essential  at- 
tribute of  sovereignty.  It  is  the  act  of  the  supreme  govern- 
mental authority  of  a  state,  and  is  limited  in  its  exercise,  if  at 
all,  only  by  the  constitution  or  fundamental  law  of  the  state 
by  whom,  or  in  whose  behalf,  it  is  exercised.  In  former  times 
the  power  to  declare  war,  or  otherwise  involve  a  state  in  hos- 


'  France  not  only  recognized  the 
belligerency  and  independence  of 
the  United  States,  but  concluded  a 
treaty  of  alliance  with  that  power, 
in  consequence  of  which  the  mili- 
tary and  naval  forces  of  France 
were  employed  in  co-operation  with 
those  of  the  colonies  in  the  prose- 
cution of  the  War  of  the  Revolu- 
tion. —  I  Halleck,  p.  72;  Boyd's 
Wheaton,  i^§  21a,  27d-27f;  Wool- 
sey,  §  40;  Hall,  pp.  90-94;  I  Dig. 
Int.  Law,  §  70;  Creasy,  pp.  670- 
d"]"].  Prior  to  the  outbreak  of  war 
between  the  United  States  and 
Spain,  the  belligerency  and  also  the 
independence  of  the  people  of  the 
Island  of  Cuba  were  recognized  by 
the  Congress  of  the  United  States 
in  the  following  Joint  Resolution: 
"Whereas,  The  abhorrent  condi- 
tions which  have  e-xisted  for  more 
than  three  years  in  the  Island  of 
Cuba,  so  near  our  own  borders, 
have  shocked  the  moral  sense  of 
the  people  of  the  United  States, 
have  been  a  disgrace  to  Christian 
civilization,  culminating,  as  they 
have,  in  the  destruction  of  a  Unit- 
ed States  battle -ship,  with  two 
hundred  and  sixty-six  of  its  officers 
and  crew,  while  on  a  friendly  visit 
in  the  harbor  of  Havana,  and  can- 
not Ifinger  be  endured,  as  has  been 
set  forth  by  the  President  of  the 
United  States  in  his  message  to 
Congress  of  April  eleventh,  eigh- 
teen   hundred    and    ninety- eight, 


upon  which  the  action  of  Congress 
was  invited:  Therefore, 

'' Resolved  by  the  Senate  and  House 
of  Representatiiu's  of  the  Untied 
States  of  America  in  Congress  as- 
sembled. First,  That  the  people  of 
the  Island  of  Cuba  are,  and  of  right 
ought  to  be,  free  and  independent. 

"  Second.  That  it  is  the  duty  of 
the  United  States  to  demand,  and 
the  Government  of  the  United 
States  does  hereby  demand,  that 
the  Government  of  Spain  at  once 
relinquish  its  authority  and  gov- 
ernment in  the  Island  of  Cuba  and 
withdraw  its  land  and  naval  forces 
from  Cuba  and  Cuban  waters. 

"Third.  That  the  Presidentof  the 
United  States  be,  and  he  hereby  is, 
directed  and  empowered  to  use  the 
entire  land  and  naval  forces  of  the 
United  States,  and  to  cull  into  the 
actual  service  of  the  United  States 
the  militia  of  the  several  states,  to 
such  extent  as  may  be  necessary 
to  carry  these  resolutions  into 
eflfect. 

"Fourth.  That  the  United  States 
hereby  disclaims  any  disposition  or 
intention  to  exercise  sovereignty, 
jurisdiction,  or  control  over  said 
island  except  for  the  pacification 
thereof,  and  asserts  its  determina- 
tion, when  that  is  accomplished,  to 
leave  the  government  and  control 
of  the  island  to  its  people." — Joint 
Res.  No.  21,  April  20,  1898;  30 
Stat,  at  Large,  p.  738. 
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tilities,  was  vested  in  the  sovereign;  the  present  tendency  is 
to  restrict  his  power  in  this  regard,  usually  by  requiring  such 
declaration  to  be  made,  or  sanctioned,  by  the  supreme  legisla- 
tive authority;  this  is  especially  the  case  in  states  in  which 
representative  institutions  exist.     In  the  United    States  the 
power  to  declare  war  is  vested,  by  the  Constitution,  in  the 
Congress ;'  but  as  it  may  exist  without  being  declared — as  in 
case  of  invasion  by  a  foreign  power,  or  when  insurrection  or 
rebellion  exists — it  may  be  met  and  repelled  by  the  President, 
as  the  constitutional  commander-in-chief.^     The  power  to  de- 
clare war,  or  to  recognize  its  existence,  was  formerly  delegated 
to  colonial  governments,  and  even  to  commercial  companies ; 
such  delegation  of  authority,  however,  is  no  longer  recognized, 
and  the  power  to  initiate  hostilities  is  now  held  to  be  exclusive- 
ly lodged  in  the  central  government  of  the  state.     This  does 
not  prevent  distant  dependencies  from   recognizing  the  fact 
of  war,  if  declared  by  another  power ;  and  they  may  resist  in- 
vasion, or  even  carry  the  war  into  the  territory  of  the  enemy.' 
Formal  Declaration  of  War.     In  former  times  war  was  de- 
clared with  great  formalities.     This  is  no  longer  the  case,  the 
formal  declaration  having  ceased  when  the  necessity  for  its 
existence  had  passed  away.     When  the  relations  of  two  states 
become  strained  the  fact  is  at  once  known  throughout  the 

'  Constitution     of    the     United  declaration     by    Congress.  —  The 

States,  article  i.  §  8,  par.  ii.     Con-  Amj^    Wariuu-k,    2    Sprague,    123. 

gress  may  authorize  general  hos-  Upon   a    declaration    of   war   the 

tilities,  in  which  case  the  general  President  has  an  authority,  as  inci- 

laws  of  war  apply  to  our  situation,  dent  to  his  office,  to  employ  all  the 

or  partial  hostilities,  in  which  case  usual    and    customary  means,    ac- 

the  laws  of  war,  so  far  as  they  act-  knowledged  by  the  law  of  nations, 

ually  apply  to  our  situation,  must  to   carry  it  into  effect. — Cargo  of 

be  noticed. — Talbot  vs.  Seeman,  i  Ship  Emulous,  i  Gallison,  563. 

Cranch,  I  (28).  ^  Boyd's  Wheaton,    §§   294-297; 

*The  Prize  Cases,  2  Black,  635,  I  Hall'eck,  p.  474;  II  Twiss,  §  29; 

668.     A  state   of  actual   war  may  III  Phillimore,  pp.  yy,  78,  153;  II 

exist  without  any  formal  declara-  Ortolan,    p.    11;   Woolsey,    §    120; 

tion   of   it  by    either   party;    and  Risley,  pp.  77-82 ;  Creasy,  pp.  405, 

this  is  true  of  both  a  civil  and  a  406;  II  Ferguson,  §  173.    For  cases 

foreign  war. — Prize  Cases,  2  Black,  of  hostilities  without  declaration  of 

635.     The  United  States  may  be  war,  see  vol.  xvii.  Revue  de  Droit 

engaged  in  war,  and  have  all  the  International,  pp.  19-49. 
rights  of  a  belligerent,  without  any 
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civilized  world,  and  the  subjects  of  the  unfriendly  powers 
have  sufficient  time  to  arrange  their  business  affairs  and 
to  accommodate  their  legal  relations  to  the  changed  condi- 
tions. When  all  attempts  at  peaceable  adjustment  have 
failed,  diplomatic  intercourse  ceases,  ministers  are  with- 
drawn, and  the  military  and  naval  forces  of  the  belliger- 
ents are  mobilized  and  placed  upon  a  war  footing.  So  far 
as  the  opposing  nations  are  concerned,  no  further  declara- 
tion is  now  regarded  as  necessary.^ 

Official  Notification  of  an  Intended  Resort  to  War.  Al- 
though the  practice  of  making  formal  declarations  no  longer 
obtains,  a  state  which  assumes  a  belligerent  attitude  tow- 
ards another  is  obliged  to  give  public  notice  of  its  inten- 
tion in  each  of  the  following  cases :  ist.  To  its  own  subjects ; 
2d.  To  neutrals.  This  notice  is  frequently  given  by  proc- 
lamations which  contain  a  statement  of  the  cause  of  the 
war  and  of  the  purposes  or  motives  for  which  it  is  under- 
taken. They  also  contain  the  date  after  which  a  state  of 
hostility  will  legally  exist.  This  is  a  matter  of  great  im- 
portance, in  that  it  enables  neutral  powers  to  give  effect 
to  their  neutrality  laws,  to  issue  proclamations  of  neutral- 
ity, and  to  fix  the  date  upon  which  their  neutral  obligations 
become  binding.  No  declaration,  or  notice,  is  required 
from  the  state  which  acts  on  the  defensive.^ 


'  III  Phillimore,  pp.  85-105;  I  neutrals,  and  to  charge  belliger- 
Halleck,  pp.  476,  477;  II  Twiss,  ents  with  a  definite  duty  of  notifi- 
pp.  64-68;  Levi,  p.  281;  Boyd's  cation,  the  Second  Peace  Confer- 
Wheaton,  §§  297,  297a;  Hall,  pp.  ence  at  The  Hague  adopted  a 
374-382;  II  Ortolan,  pp.  11-24;  conventional  rule  providing  that 
II  Ferguson,  pp.  262-267;  Walker,  hostilities  should  not  begin  with- 
Manual,  p.  104;  Lawrence,  Int.  out  previous  and  explicit  warning, 
Law,  §  161.  For  the  text  of  the  in  the  form  of  a  declaration  con- 
Declaration  of  War  against  Spain,  taining  a  statement  of  the  reason 
adopted  by  the  Congress  of  the  justifying  a  resort  to  force,  or  of 
United  States  on  April  25,  1898  an  ultimatum  accompanied  by  a 
(30  Stats,  at  Large,  p.  364).  For  conditional  declaration  of  war. 
examples  of  hostilities  without  For  rest  of  this  agreement,  see 
declaration  of  war,  see  vol.  xvii.  Appendix  F,  Convention  No.  3. 
Revue  de  Droit  International,  pp.  ^  Vattcl,  liv.  iii.  chap,  iv.;  II  Fer- 
19-49.  With  a  view  to  safcguarrl  guson,  pp.  262-267;  Hall,  pp.  380- 
to   some    extent    the    interests    of  382;    II    Ortolan,    pp.     11-24;    II 
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Effects  of  a  State  of  "War.  The  direct  effects  of  a  state  of 
war  are:  ist.  To  place  both  the  belhgerent  states  and  their 
subjects  in  a  condition  of  non  -  intercourse  with  each  other. 
2d.  Each  citizen  of  one  state  becomes  the  legal  enemy  of  ev- 
ery citizen  of  the  other.'  This  state  is  legal,  not  actual,  for 
no  subject  of  either  state  can  take  the  life  of  an  enemy,  or 
make  captures  on  land  or  sea,  or  do  any  hostile  act,  without 
the  express  authority  of  his  government.  Commercial  inter- 
course between  subjects  of  the  belligerent  states  becomes  il- 
legal. Contracts  and  other  legal  obligations  are  suspended 
during  the  continuance  of  hostilities,  and  a  similar  rule  is  ap- 


Twiss,  pp.  64-78  ;  Boyd's  Wheaton, 
§§  297,  297a  ;  I  Halleck,  pp.  476- 
479;  Levi,  p.  281  ;  Walker,  Manual, 
pp.  104,  105;  III  Phillimore,  pp. 
105-113.  For  manifestoes  of  Chili 
and  Peru  at  the  outbreak  of  the 
war  of  1878,  see  Foreign  Relations 
of  the  United  States,  1879,  pp.  168, 
867,  874;  for  the  case  of  Russia  in 
1877,  see  Foreign  Relations  of  the 
United  States,  1877,  P-  47°- 

'  In  a  state  of  war,  the  nations 
who  are  engaged  in  it,  and  all  their 
citizens  or  subjects,  are  enemies  to 
each  other. — Jecker  vs.  Montgom- 
ery, 18  Howard,  no.  When  inter- 
national wars  exist,  all  commerce 
between  the  countries  of  the  bellig- 
erent, unless  permitted  by  the  sov- 
ereign, is  contrary  to  public  policy, 
and  all  contracts  growing  out  of 
such  commerce  are  illegal. — Coppel 
vs.  Hall,  7  Wallace,  542;  United 
States  vs.  Grossmeyer,  9  Wallace, 
72;  Planters'  Bank  vs.  St.  John,  i 
Woods,  588  ;  The  Schooner  Rapid, 
I  Gallison,  295  ;  the  Hoop,  i  Rob. 
Adm.  Rep.  196 ,  Bynkershoek, 
Quest.  Pub.  Jur.  lib.  i.  chap.  3; 
Cramer  vs.  United  States,  7  Court 
of  Claims,  302 ;  Matthew  7'^.  Mc- 
Stea,  I  Otto,  7;  III  Phillimore, 
pp.  127-144;  I  Halleck,  pp.  480- 
484 ;  Boyd's  Wheaton,  §§  298-304a  ; 
Levi,  pp.  281-285;   Walker,  Man- 


ual, pp.  106-111  ;  Hall,  pp.  387-393; 
Manning,  pp.  166-177;  Lawrence, 
Int.  Law,  §§  162-165.  War  puts  ev- 
ery individual  of  the  respectivegov- 
ernments,  as  well  as  the  govern- 
ments themselves,  in  a  state  of 
hostility  with  each  other.  All 
treaties,  contracts,  and  rights  of 
property  are  suspended.  Tlie  sub- 
jects are  in  all  respects  considered 
as  enemies.  They  may  seize  the 
persons  and  property  of  each  other. 
They  have  no  persona  standi  in 
judicio,  no  power  to  sue  in  the 
public  courts  of  the  enemy  nation. 
It  becomes  in  the  highest  degree 
criminal  to  comfort  or  aid  the  en- 
emy. —  The  Schooner  Rapid  and 
cargo,  I  Gallison,  303.  It  may  be 
averred  as  a  part  of  the  law  of  na- 
tions—  forming  a  part,  too,  of  the 
municipal  jurisprudence  of  every 
country — that  in  a  state  of  war  be- 
tween two  nations,  declared  by  the 
authority  in  whom  the  municipal 
constitution  vests  the  power  of 
making  war,  the  two  nations  and 
all  their  citizens  or  subjects  are  en- 
emies to  each  other.  The  conse- 
quence of  this  state  of  hostility  is, 
that  all  intercourse  and  communi- 
cation between  them  is  unlawful. — 
Jecker  vs.  Montgomery,  18  How- 
ard, no,  n2. 
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plied  to  partnerships  and  other  business  arrangements.  Shares 
in  the  public  stocks  of  either  state,  which  are  held  in  the  terri- 
tory of  the  other,  are  not  confiscated  or  forfeited.  Interest 
ceases  to  be  paid  at  the  outbreak  of  hostilities,  but  is  resumed 
at  the  establishment  of  peace,  the  interest  accrued  during  the 
war  becoming  payable  at  its  close.' 

Citizens  of  one  belligerent  power  in  the  territory  of  the 
other  at  the  declaration  of  war  may  be  required  to  depart,  or 
may  be  permitted  to  remain,  at  the  discretion  of  the  state  in 
whose  territory  they  are  resident.*  The  latter  course  has  been 
pursued  in  most  recent  wars,  and  is  the  one  most  in  accordance 
with  the  dictates  of  humanity.  This  question  has  frequently 
been  made  the  subject  of  treaty  stipulation.  It  is  now  gen- 
erally recognized,  however,  that  such  persons  are  not  to  be 
made  prisoners  of  war,  and,  if  ordered  to  depart,  they  are  to 
be  given  a  reasonable  time  for  removal  with  their  property 
and  effects.  Subjects  of  the  enemy  who  are  permitted  to  re- 
main in  a  belligerent  state  may  be  subjected  to  such  special 
police  regulation  and  supervision  as  may  be  deemed  necessary 
by  the  government  for  its  security.  For  reasonable  cause  they 
may  be  required  to  depart,  or  may  be  forcibly  expelled.  If 
they  give  aid  or  information  to  the  enemy,  or  to  their  own 
government,  they  become  subject  to  the  laws  of  war,  and  may 
be  treated,  according  to  the  nature  of  their  offence,  as  prison- 
ers of  war,  or  as  traitors  or  spies,  and  may  be  punished  accord- 
ingly. 

The  Property  of  Enemy's  Subjects.  The  property  of  en- 
emy's subjects  found  within  the  territory  of  a  state  at  the  out- 

'  Manninfj.  pp.   175,   176;  Vattel,  Gallison,   p.   545.     The  duty  of  a 

liv.   iii.  chap.  v.  'ii  77  ;    Brown  7js.  citizen,  when  war  breaks  out,  if  it 

U.  S.  8  Cranch,  140  ;  III  Phillimore,  be  a  foreit:;n  war.and  he  is  abroad,  is 

§§87-89;    IV  Calvo,  §§  1916 -1924;  to  return  without  delay;  and  if  it 

II  Twiss,  §  58  ;    Dana's  Whcaton,  be  a  civil  war,  and  he  is  a  resident 

§  308,  note  157.  in  the  rebellious  section,  he  should 

'''  Boyd's  Wheaton,  §  304a,  note,  leave  it  as  soon   as  practicable. — 

For  a  discussion  of  the  rij^^ht  of  the  The  William  liagalcy,  5  Wallace, 

sovereif^n  power  of  a  country  to  re-  377  ;  IV  Calvo,  §§  1912-1914;  Hall, 

quire  the  services  of  all  its  citizens  §    126;     1    Halleck,    pp.   483-487; 

in   time  of  war,  see  The  Joseph,  I  Manning,  pp.  170-175. 
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break  of  war  is  not  confiscable.^  Debts  due  an  enemy's 
subject  are  suspended  during  the  war,  but  resume  their 
obHgatory  character  at  its  termination.  ' '  The  right  of  the 
original  creditor  to  sue  for  the  recovery  of  his  debt  is  not 
extinguished  by  the  war,  and  revives  in  full  force  on  the 
restoration  of  peace."  ^  "The  debts  due  by  American  citi- 
zens to  British  subjects  before  the  war  of  the  Revolution, 
and  not  actually  confiscated,  were  judicially  considered  as 
revived,  together  with  the  right  to  sue  for  their  recovery, 
on  the  restoration  of  peace  between  the  two  countries. 
The  confiscation  of  private  debts  of  any  sort,  besides  ex- 
posing the  state  doing  so  to  retaliation,  only  cripples  the 
enemy  in  a  very  indirect  way.  It  has  no  effect  at  all  on 
the  military  or  naval  operations  of  the  war,  and  cannot, 
therefore,  be  justified  on  any  principle."  ^ 

Enemy  Merchant  Ships.  The  international  practice 
for  nearly  a  century  has  been  to  allow  merchant  ships 
which  are  in  an  enemy's  port  at  the  outbreak  of  war  to 
depart  freely,  taking  with  them  their  cargoes  if  not  con- 
traband of  war,  and  to  proceed  without  molestation  to 
their  respective  ports  of  destination.  The  rules  adopted 
by  the  Second  Peace  Conference  at  The  Hague  purport  to 
recognize  this  immunity  from  capture,  and  to  extend  it 
so  as  to  include  the  date  of  arrival  at  a  home  port,  or  at 

^Walker,    Manual,     §    48;     the  ing  war  is  not  such  an  act. — Brown 

Sarah  Starr,  Blatch.   Prize  Cases,  vs.  United  States,  8  Cranch,  no. 
650;  Manning,  pp.  1 71-17 5;  I  Hal-  '  Boyd's   Wheaton,    §  308a;   see 

leek,   pp.   485-497;    III   Phill.   pp.  also   authorities   cited   in   note    i, 

130-145;  Hall,  pp.  387-393;  Boyd's  page  283.      In  the  case  of  the  Will- 

Wheaton,  §§  2gS-304a;  Lawrence,  iatn  Bagaley  it   was  held  by   the 

Int.  Law,  §§  195-198;  III  Dig.  Int.  Supreine     Court     of     the     United 

Law,    §  337.  States  that  personal  property  left 

^  Boyd's  Wheaton,  §  305;  I  Hal-  in  a  hostile  country  by  an  owner 

leek,  pp.   487-491;   Dana's  Whea-  who    abandons    such    country    in 

ton,    §   308,    note    157.      See   also  order  to  go  to  the  other  belligerent. 

Parliamentary  Papers,  1862,  "Cor-  and  so  to  return  to  his  proper  al- 

respondence  Relating  to  the  Civil  legiance  and  soil,  becomes,  unless 

War,"    p.    108.      Enemy  property  an  effort   is   made   with  prompti- 

found   in    the    United    States,    on  tude  to  remove  it  from  such  coun- 

land,    at    the    commencement    of  try,  impressed  with  its  character, 

hostilities,   cannot   be   condemned  and  as  such  liable  to  the  conse- 

without  a  legislative  act  authoriz-  quences     attaching     to     enemy's 

ing  its  confiscation.   An  act  declar-  property. — The   William  Bagaley, 
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a  neutral  port,  after  which  the  right  of  capture,  as  to  both 
ship  and  cargo,  is  revived.  But  the  immunity  accorded 
by  the  convention  is  coupled  with  the  condition  that  the 
privilege  does  not  apply  to  a  ship  which  has  been  officially 
notified  of  the  existence  of  war.  As  all  merchant  ships 
are  now  chargeable  with  such  knowledge,  due  to  the  exist- 
ence of  modem  means  of  telegraphic  communication,  the 
immunity  conferred  by  the  treaty  is  so  illusery  that  the 
United  States  has  declined  to  become  a  part5(  to  its  opera- 
tion. The  terms  of  the  convention  do  not  apply  to  a  ship 
which  indicates,  by  its  construction,  that  it  was  intended 
for  conversion  into  a  public  armed  vessel.^ 

Effect  of  War  upon  Treaties  of  Alliance,  Guarantee,  and 
Subsidy.  Treaties  of  alliance,  of  subsidy,  and  of  guarantee, 
made  in  anticipation  of  war,  come  into  effect  the  moment 
war  is  declared  by,  or  against,  one  of  the  allied  states. 
Each  state  which  is  a  party  to  a  treaty  of  alliance  must 
decide  for  itself  whether  the  case  contemplated  by  the 
treaty  exists  or  not.  If  its  decision  be  affirmative,  its 
obligations  as  an  ally  go  into  effect  immediately.  If  it 
decides  in  the  negative,  its  action  cannot  be  constrained 
by  any  method  short  of  reprisals  or  war.  The  other  allies, 
however,  may  look  upon  its  failure  as  a  violation  of  treaty 
stipulation,  which  they  may  regard  as  a  just  cause  for  war. 
A  treaty  of  subsidy  obliges  a  state  to  grant  certain  aid, 
troops,  supplies,  or  money,  either  on  formal  notification,  or 
when  a  particular  state  of  affairs  exists  which  was  contem- 
plated by  the  treaty.  In  this  case,  as  in  that  of  an  alliance, 
each  contracting  party  decides  for  itself  whether  the  case 
exists  which  is  contemplated  by  the  treaty,  and  each  is 
fully  rcsponsitjle  for  its  decision.  The  aid  agreed  upon  is 
furnished  strictly  in  accordance  with  the  provisions  of  the 
treaty  of  subsidy,  and  the  obligation  incurred  is  fulfilled 
when  the  stipulated  duty  has  been  performed. 

5    Wallace,     377.     The    jjre.sump-  country  for  a  consi<lcral)le  length 

tion of  the  law  of  nations  is aj^ainst  of  time.— Ibid. 
an  owner  wIkj  suffers  such  proj)-  '  For  te.xt  of  this  agreement,  see 

erty    to    continue    in    the    hostile  Appendix    F,  Convention   No.  6. 
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If  the  assistance  proves  inadequate  to  the  purpose,  or  if  it  be 
impossible  of  fulfilment,  no  obligation  rests  upon  the  sub- 
sidizing state  to  render  other  or  further  service  of  the  same 
kind. 

Treaties  of  guarantee,  in  so  far  as  they  relate  to  war,  usually 
consist  in  an  obligation,  assumed  by  one  or  more  states,  to  en- 
force respect  for  the  neutrality  of  a  third  state,  or  to  assure  the 
existence  of  such  a  state  within  certain  territorial  limits.  They 
become  effective  when  the  neutrality  of  the  protected  state  is 
threatened  from  any  quarter,  or  when  the  guaranteed  territory 
is  invaded,  or  menaced  with  invasion.  Subsidiary  treaties  may 
also  exist,  providing  in  detail  for  interference  in  either  of  these 
cases.  If  such  treaties  exist,  they  must  be  strictly  observed 
in  making  good  the  guarantee.' 

The  effect  of  war  upon  treaties  generally  has  already  been 
discussed.^ 

The  Laws  of  War 

Character  and  Tendency  of  the  Laws  of  War.  That  de- 
partment of  international  law  which  treats  of  the  manner  in 
which  war  shall  be  carried  on  by  belligerents,  on  land  and  sea, 
is  called  the  Laws  of  War.  These  laws  are  undergoing  con- 
stant modification,  to  adapt  them  to  the  ever-changing  con- 
ditions of  modern  warfare.  The  tendency  of  these  changes  is, 
and  always  has  been,  in  the  direction  of  greater  humanity  and 
liberality.     Harsh  usages  are  modified,  cruel  practices  become 

'  Vattel,  liv.  iii.  chap.  vi.  §§  78-  of  territorial    and    other    national 

102;    I    Halleck,    pp.    235-237;    II  rights  are  at  most  suspended  dur- 

Phillimore,  pp.  80-88;  II  Ortolan,  ing  war  and  revive  at  peace,  unless 

pp.  76.  77;  Kliiber,  §§  148,  149,  157-  they    are   waived    by    the    parties, 

159;  Bluntschli,§§ 446-449;  II  Dig.  or  new  and  repugnant  stipulations 

Int.  Law,  §§  148,  i5of.  are  made. —  Society,  etc.  vs.  New 

'^See  the  title   "Termination  of  Haven,   8  Wheaton,  464;  Walker, 

Treaties"  in  the  chapter    entitled  Manual,  §  46;  III    Phillimore.  pp. 

"  Treaties  and  Conventions."     See  792-811;   I  Halleck,  p.  497  ;  Wool- 

alsoHall.pp.  382-389.  The  termina-  sey,  §  160  ;  Boyd's  Wheaton,  §  275  ; 

tion  of  a  treaty  by  war  does  not  Lawrence,    Int.    Law,  §§    166,    167, 

divest  rights  of   property   already  168;    II   Dig.  Int.  Law,'§  135;    III 

vested  under  it.     Treaties  stipulat-  Ibid.  §§  336-337a. 
ing  for  a  permanent  arrangement 
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obsolete,  or  are  abandoned  by  treaty  or  general  consent,  and 
new  methods  are  constantly  suggested  for  diminishing  the  in- 
evatable  hardships  of  war.  This  improvement  is  observable  in 
many  directions;  it  is  most  remarkable,  however,  in  the  treat- 
ment of  individuals,  combatant  and  non-combatant,  in  the 
theatre  of  war,  and  in  the  greater  consideration  shown  to  the 
wounded  and  prisoners  of  war.'  There  has  been  the  least 
progress  in  the  rules  relating  to  private  property  on  land  and 
sea.  The  Declaration  of  Paris  restrains  the  states  who  were 
parties  to  it  from  capturing  private  property  at  sea,  except  en- 
emy goods  in  enemy  ships  and  contraband  of  war.  The  prac- 
tice of  privateering  has  declined,  probably  never  to  be  revived. 
In  war  on  land  pillage  is  sternly  forbidden,  but  private  prop- 
erty may  still  be  taken  by  way  of  requisition.  Contributions 
are  still  recognized,  and  certain  kinds  of  property  maybe  capt- 
ured and  destroyed,  or  regarded  as  booty. 

There  are  no  indications,  at  present,  that  belligerents  will 
voluntarily  surrender  any  of  the  rights  which  they  now  ex- 
ercise over  private  property  on  land.  In  the  few  instances  in 
which  such  property  has  been  exempted  from  capture  or  req- 
uisition its  immunity  has  been  due  to  the  fact  that,  in  those 
instances,  rapidity  of  movement  was  an  essential  condition  of 
success,  which  could  not  have  been  attained  had  the  force  em- 
ployed, in  the  particular  undertakings,  been  compelled  to  de- 
pend for  its  subsistence  upon  the  slow  and  uncertain  methods 
of  requisitioning  supplies  from  an  unwilling  or  hostile  popula- 
tion.' The  recommendations  of  the  conferences  at  Brussels 
and  St.  Petersburg  illustrate  these  tendencies.  The  declara- 
tions on  the  subject  of  combatants  and  non-combatants,  tke 


'  II  Ferguson,?  169;  II!  Phill.pp.  the  United  States,  Appendix  A  ;  sec 
77-84;  Creasy,  pp.  375,  376  ;  Man-  also  vol.  xxv.  Revue  de  Droit  Inter- 
ning, pp.  196-206  ;  Wooisey,  §?  130,  national,  pp.  321-338  ;  xxvi.  Ibid. 
131  ;  Lawrence,  IiU.  Law,  §  184.  pp.  586-605;  VI  Pradier-Fodcre,  §§ 

*  For  histories  of  the  laws  of  war,  2651,    2652.      For    the    Laws    and 

seevol.xxi.  Revue  de  Droit  Inter-  Usages  of   War  on  Land,  adopted 

national,    385.     P'or    attempts    to  by  the  Peace  Conference  at  The 

codify   the    laws   of  war,    see    Dr.  Hague  on   October   18,    1907,    see 

Lieber's  Instructions  to  Armies  of  Appendix  F. 
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treatment  of  wounded  me-n  and  of  prisoners  of  war,  are  plain 
and  positive  in  character,  and  commend  themselves  to  all  na- 
tions. Those  on  the  subject  of  private  property  are  brief,  ob- 
scure, and  unsatisfactory,  reflecting  but  too  clearly  the  opin- 
ions upon  that  subject  of  those  who  framed  them. 

Subjects  Treated.  The  laws  of  war  have  chiefly  to  do  with 
the  following  subjects: 

(a.)  The  forces  that  may  be  employed  in  war,  on  land  and 
sea. 

{d.)  The  methods  of  carrying  on  war. 

(c.)  The  instruments  that  may  be  employed  in  war. 

[d.)  The  treatment  of  the  public  and  private  property  of  the 
enemy. 

{e.)  The  treatment  of  non-combatants  in  the  theatre  of  mil- 
itary operations. 

(/)  The  treatment  of  captured  persons,  or  prisoners  of  war. 

{g.)  Crimes  and  offences  against  the  laws  of  war  ;  retalia- 
tion. 

(//.)  The  government  of  occupied  territory. 

(i.)  The  intercourse  of  belligerents  in  war. 

(y.)  The  termination  of  war;  cartels,  capitulations,  and  trea- 
ties of  peace. 

The  Forces  Employed 

Extent  of  the  Right  to  Use  Force.  International  law 
recognizes  the  fact  of  war,  and  sanctions  a  resort  to  hostile  meth- 
ods to  obtain  redress  for  an  international  wrong.  It  does  not 
sanction  or  approve  acts  of  indiscriminate  violence,  however, 
nor  the  use  of  force  in  excess  of  the  precise  amount  needed  to 
redress  the  injury,  or  its  continued  use  after  the  legitimate 
purpose  of  the  war  has  been  accomplished.' 

Status  of  Hostility.  It  has  already  been  seen  that  the  ex- 
istence of  a  state  of  war  makes  each  subject  of  one  belligerent 

1  Lawrence.    Int.    Law,    §    185;  127,  177 ;  Creasy,  §§  385-389;   Ris- 

Woolsey,    §    131;     II    Ferguson,  §  ley,  pp.  106,  107.     Instructions  for 

171  ;  iv  Calvo,  §§  2033-2043  ;  Klii-  Government  of  the  Armies  of  the 

ber,'§  243  ;  Heffter,  §  119  ;  Hall,  §§  United  States,  par.  16  (Lieber). 
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the  legal  enemy  of  every  subject  of  the  other.  An  individual 
domiciled  in  a  belligerent  state  becomes  an  enemy,  his  prop- 
erty becomes  enemy  property,  and,  as  an  enemy,  he  ceases  to 
have  a  legal  status  in  the  courts  of  the  hostile  state.  This  is 
a  consequence  of  the  relation  of  the  belligerent  states  to  each 
other.  The  states  are  at  war,  and  so  the  individual  units  who 
compose  them  must  share  the  same  hostile  relation.  This 
state  of  individual  hostility,  however,  is  legale  not  actual,  and 
does  not,  of  itself,  justify  a  subject  of  either  state  in  taking  the 
life  of  an  enemy,  in  making  captures,  or  in  doing  any  act  of 
hostility  whatsoever.  Upon  this  point  the  international  usage 
is  plain.  No  individual  is  permitted  to  commit  any  hostile 
act,  save  in  self-defence,  without  the  positive,  express  authori- 
zation of  his  government.  Whoever  undertakes  an  act  of  hos- 
tility without  such  authorization  does  so  at  his  peril,  and  if 
captured  is  not  entitled  to  the  protection  of  the  laws  of  war.' 

Forces  Employed  on  Land.  In  general  war  is  carried  on 
by  the  regular  armed  force  of  each  belligerent  power.  The 
character  of  that  force,  and  its  composition,  are  internal  ques- 
tions, to  be  determined  by  the  municipal  law  of  every  state. 
In  addition  to  its  regular  armed  force  a  state  may  call  into  its 
service,  for  the  period  of  the  war,  or  for  a  shorter  term,  such 
additional  forces  as  it  may  deem  necessary  to  prosecute  the 
war  successfully.  This  force  may  consist  of  conscripts,  of 
volunteers,  or  of  such  militia  or  reserve  forces  as  are,  or  may 
be,  provided  for  by  its  constitution  and  laws.  This  force  must, 
in  general,  be  organized  and  disciplined,  commanded  by  re- 
sponsible officers,  and  should  either  be  uniformed,  or  required 
to  wear  some  distinguishing  mark  or  badge  by  which  its  mem- 
bers may  be  recognized  and  known."" 

'II  Hallcck,  pp.  2-20;  Boyd's  397  ;  Woolsey,  §  125  ;  Royd's  Whea- 
Wheaton,  §  356;  Woolsey,  §§  125-  ton,  §  356;  Kliil)er,  §  267;  II  Fer- 
127;  III  Phill.  pp.  150-153;  Man-  guson,  pp.  291-294;  Walker,  Man- 
ning, pp.  206-209;  par.  57  Instruc-  ual,  pp.  134-137;  II  Hallcck,  pp.  2- 
tions  for  Armies  of  the  United  6;  Brown  vs.  U.  S.  8  Cranch,  133; 
States,  etc.  see  Appendix  A.  Tall)()t  vs.    Jansen,  3    Dallas,   160; 

'^  Vattel,  liv.  iii.  chap.  XV.  §§  223-  IV  Qilvo,  §§  2044-2064  ;  VI  Pradier- 

228;  III    Phillimore,   pf).   150-152;  Fodcrc,    ^§2721-2732;    Lawrence, 

Risley,  pp.  108,  109;  Hall,  pp.  394,  Int.  Law,  §  170;  Art.  I.  Convention 
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Partisans  are  soldiers,  armed,  and  wearing  the  uniform  of 
their  army,  but  belonging  to  a  corps  which  acts  detached  from 
the  main  body,  for  the  purpose  of  conducting  minor  opera- 
tions of  war,  such  as  the  obtaining  of  information,  the  capt- 
ure of  convoys  and  supply  trains,  and  of  making  inroads  into 
the  territory  occupied  by  the  enemy.  If  captured  they  are 
entitled  to  all  the  privileges  of  prisoners  of  war.* 

A  Levee  en  Masse  is  a  general  rising  of  the  population  of  a 
state  to  resist  an  invader.  Such  risings  usually  take  place 
with  the  consent,  and  by  the  direction,  of  the  government  of 
the  invaded  state,  and  there  may  or  may  not  be  time  for  the 
movement  to  be  organized  and  regulated  by  the  government. 
In  such  cases  the  question  arises  :  Are  the  individual  members 
of  such  a  body  entitled,  if  captured,  to  be  treated  as  prisoners 
of  war?  The  weight  of  opinion  is  that  they  are,  so  long  as 
they  observe  the  laws  of  civilized  war  in  conducting  their 
operations.  Two  views  have  been  entertained  upon  this  sub- 
ject. One,  maintained  by  states  having  large  standing  armies, 
and  whose  military  operations  are  more  likely  to  be  offensive 
than  defensive,  holds  that  such  risings  are  unauthorized.  This 
view  is  largely  influenced  by  self-interest.  The  other,  held  by 
states  maintaining  small  military  establishments,  and  so  more 
concerned  with  defensive  than  offensive  operations,  justifies 
them  on  the  grounds  of  necessity  and  self-defence.  The  latter 
view  is  now  held  by  the  greater  number  of  states.  Of  those 
which  maintain  the  former  opinion  the  two  most  important, 
Prussia  and  Russia,  have  each,  at  different  times,  authorized 
such  risings  during  invasions  of  their  territories." 

of  the  Hague,  1899.  Troops  alone  '  Risley,  p.  no;  par.  81  Instruc- 
carry  on  the  war,  while  the  rest  of  tions  for  United  States  Armies  in 
the  nation  remain  in  peace.  And  the  Field  (G.  O.  100,  A.  G.  O.  186, 
the  necessity  of  a  special  order  to  3);  II  Halleck,  pp.  6,  7;  General 
act  is  so  thoroughly  established  Halleck  confounds  "  partisans " 
that,  even  after  a  declaration  of  and  "  guerillas  "  under  the  same 
war  between  two  nations,  if  the  designation.  The  true  distinction 
peasants  themselves  commit  any  is  that  stated  in  the  text:  par- 
hostilities,  the  enemy  shows  them  tisans  act  with  the  authorization 
no  mercy,  but  hangs  them  upas  he  of  their  government;  guerillas  do 
would  so  many  robbers  or  banditti,  not. 
— Vattel,liv.  iii.chap.  XV.  §§226, 231.  ''Prussia  in  1807,  during  the  Na- 
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Employment   of  Individuals   of    Semi -civilized    Races. 

The  use  of  native  allies  in  operations  against  barbarous  ene- 
mies who  do  not  recognize  the  rules  of  civilized  warfare  is 
determined  by  the  rule  already  stated  ;  such  forces  must  be 
organized,  disciplined,  and  uniformed,  and  commanded  by  of- 
ficers who  are  capable  of  enforcing  obedience  to  the  laws 
of  war.  Their  number  bears,  in  general,  but  a  small  propor- 
tion to  the  aggregate  of  forces  employed,  and  they  are  used 
chiefly  as  guides  and  scouts  in  the  conduct  of  minor  mili- 
tary operations.'     The  indiscriminate  employment  of  savages, 


poleonic  wars.  Russia  in  1700  and 
again  in  181 2;  on  the  former  occa- 
sion to  resist  Cliarles  XII.  and  on 
the  latter  to  resist  Napoleon.  See 
also  Risley,  p.  iii;  II  Halleck,  pp. 
7,  8;  Creasy,  pp.  483,  487.  At  the 
Brussels  conference,  in  1874,  a 
proposition  was  submitted  requir- 
ing such  general  levies  to  conform 
to  certain  conditions,  in  order  to 
secure  for  them  the  protection  of 
the  laws  of  war.  These  conditions 
were : 

"Art.  IX.  I.  That  they  have  at 
their  head  a  person  responsible  for 
his  subordinates. 

"2.  That  they  wear  some  dis- 
tinctive badge  recognizable  at  a 
distance. 

"  3.  That  they  carry  arms  open- 
ly; and, 

"4.  That,  in  their  operations, 
they  conform  to  the  laws  and  cus- 
toms of  war.  In  those  countries 
where  the  militia  form  the  whole 
or  a  part  of  the  army  they  shall  be 
included  under  the  denomination 
of  army. 

"Art.  X.  The  population  of  a 
non-occupied  territory,  who,  on  the 
approach  of  the  enemy,  of  their 
own  accord  take  up  arms  to  resist 
the  invading  troops,  without  hav- 
ing had  time  to  organize  them- 
selves in  conformity  willi  Article 
IX.,  shall  be  considered  as  belliger- 
ents, if  they  respect  the  laws  and 


customs  of  war."  "*  See  also  Art.  II. 
Convention  of  The  Hague,  1899, 
which  are,  to  a  great  extent,  based 
upon  the  recommendations  of  the 
Brussels  Conference. 

The  efTect  of  these  rules  is  made 
to  depend  upon  the  meaning  at- 
tached to  the  term  "  occupied  terri- 
tory," as  used  in  a  previous  article. 
It  is  defined  in  Article  I.  to  be  "ter- 
ritory actually  placed  under  the 
authority  of  the  hostilearmy."  And 
the  occupation  is  declared  to  ex- 
tend to  those  territories  "  where  this 
authority  is  established  and  can  be 
exercised."''  The  construction  of 
the  term  is  left  to  the  belligerent 
invader,  and,  so  long  as  the  views 
held  upon  the  subject  of  occupa- 
tion are  so  divergent  as  they  are  at 
present,  it  is  quite  likely  that  the 
rules  of  the  conference,  humane  as 
they  are  in  many  respects,  will  re- 
ceive somewhat  discordant  inter- 
pretations. 

'  Such  are  the  native  forces  em- 
ployed by  Great  Britain  in  India, 
Chma,  Africa,  and  the  West  Indies  ; 
a  similar  emi)loymcnt  of  Indian 
scouts  in  operations  against  hostile 
Indians  is  authorized  by  law  in  the 
United  States.  See  also  Risley,  p. 
126;  II  Walker,  pp.  341-343. 

*  "  Proceedings   of  Brussels  Confer- 
ence, 1874,"  Articles  IX.  and  X. 
Mbia.  Article  I. 
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whose  operations  cannot  be  controlled  by  the  belligerent  who 
avails  himself  of  their  services,  has  never  been  recognized  by 
international  law.' 

Guerillas.  The  term  g'ueri//a  is  applied  to  persons  who,  acting 
singly  or  joined  in  bands,  carry  on  operations  in  the  vicinity 
of  an  army  in  the  field  in  violation  of  the  laws  of  war.  They 
wear  no  uniform,  they  act  without  the  orders  of  their  govern- 
ment, and  their  operations  consist  chiefly  in  the  killing  of  picket 
guards  and  sentinels,  in  the  assassination  of  isolated  individ- 
uals or  detachments,  and  in  robbery  and  other  predatory  acts. 
As  they  are  not  controlled  in  their  undertakings  by  the  laws 
of  war,  they  are  not  entitled  to  their  protection.  If  captured, 
they  are  treated  with  great  severity,  the  punishment  in  any 
case  being  proportioned  to  the  offence  committed.  Their 
operations  have  no  effect  upon  the  general  issue  of  the  war, 
and  only  tend  to  aggravate  its  severity.  Life  taken  by  them 
is  uselessly  sacrificed,  and  with  no  corresponding  advantage." 

Forces  that  may  not  be  Used  in  War.  In  carrying  on 
military  operations  against  a  belligerent,  a  state  may  not  use, 
as  a  part  of  its  armed  force,  any  persons  or  corps  that  are  not, 
or  cannot  be,  subjected  to  military  discipline,  or  who  cannot 
be  restrained  from  committing  acts  of  cruelty  in  violation  of 
the  laws  of  war.  This  restriction  prohibits  the  use  of  bodies 
of  troops  composed  of  individuals  of  savage  or  semi -civilized 
races,  whose  cruel  instincts  lead  to  the  perpetration  of  all 
sorts  of  barbarities.     A  general  who  finds  the  force  of  his  ene- 

'  III  Phillimore,  p.  155.     It  was  and  punishment,  and,  unless  done 

such  employment  which  gave  oc-  away  with,   will    leave  a  stain  on 

casion  for  Lord  Chatham's  censure:  the    national    honor." — Speech  of 

"  But   who   is    the   man  that    has  Lord  Chatham,  II  Adolphus,  His- 

dared  to  authorize   and   associate  tory  of  England,  p.  485.     See  also 

with  our  arms  the  tomahawk  and  IV  Calvo,  §§  2056, 2057 ;  VI  Pradier- 

scalping- knife  of  the  savage?  to  Fodere,  §  2727. 

call  into  civil  alliance  the  wild  and  '■'Walker,  Manual,   pp.    135-138; 

inhuman  savage  of  the  woods;  to  II  Halleck,  pp.  6,  7  ;  III  Phillimore, 

delegate  to  the   merciless   Indian  p.  164;  Instructions  for  the  Govern- 

the  defence  of  disputed  rights  ;  and  ment  of  the  Armies  of  the  United 

to  wage  the  horrors  of  his  barbarous  States,  pars.  82,  84  ;  Risley,  pp.  1 10, 

war  against  our  brethren  ?    These  in,    126;   VI    Pradier- Fodere,  § 

enormities  cry  aloud   for    redress  2730. 
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my  composed  of  such  elements  is  justified  in  resorting  to  re- 
taliatory methods  to  compel  its  discontinuance.' 

Wars  with  Savages.  Civilized  states,  in  carrying  on  neces- 
sary wars  with  barbarous  races,  or  against  nations  which  are 
partly  civilized,  but  who  do  not  understand,  and  so  fail  to  ob- 
serve, the  laws  of  war,  have  peculiar  duties  and  responsibili- 
ties towards  such  opponents.  Their  irregular  and  barbarous 
usages  should  be  carefully  studied,  and  the  operations  under- 
taken against  them  should  be  so  planned  and  arranged  as  to 
render  it  impossible  for  serious  violation  of  the  rules  of  war 
to  occur.  The  task  is  not  one  of  serious  or  particular  diffi- 
culty. Barbarous  nations  yield  only  to  superior  force  or  su- 
perior cunning.  They  violate  the  rules  of  civilized  warfare 
chiefly  in  their  cruel  treatment  of  wounded  and  unwounded 
prisoners,  and  in  their  tendency  to  indiscriminate  slaughter, 
pillage,  and  destruction  while  passing  through  inhabited  dis- 
tricts. To  remedy  this,  the  forces  employed  against  them 
should  be  of  sufficient  strength  to  accomplish  the  legitimate 
purpose  of  the  war  as  expeditiously  as  possible.  Forces  in- 
ferior in  strength  to  the  enemy  should  never  be  employed. 
Wounded  men  should  not  be  permitted  to  fall  into  their  hands  ; 
straggling  should  be  rigidly  prohibited ;  small,  isolated  parties 
should  not  be  employed  beyond  the  lines  of  the  army  ;  and  the 
tactical  units  of  the  invading  force,  in  all  marches  and  military 
operations,  should  be  required  to  keep  within  supporting  dis- 
tance of  each  other.^ 

Forces  Employed  at  Sea.  In  conducting  naval  operations 
and  in  effecting  captures  at  sea,  a  state  makes  use  of  its  pub- 
lic armed  vessels,  manned  by  the  officers  and  men  of  its  regu- 
lar  naval  establishment.      Its  naval  force  may  be  increased. 


'  To  this  class  belong  the  Bashi-  dier-  Fodere,  §  2727  ;    IV  Calvo,  §§ 

Bazouks,  employed  by  Turkey, and  2049,  2050,  2056,  2057;    Field,  Int. 

someof  the  Cossack  mounted  forces  Code,  {^739;  I  Guellc,  pp.  99-101.    • 

in  the  service  of  Russia.    See  also  '■'Woolsey,  §    143;    III   Dij;.  Int. 

Risl(.-y,  f)p.   110,  nr;   Bluntschli,  §  Law,  4-  348a;    Risley.  pp.  125,  126; 

559;  III  Fhillimore, p.  164;  Woolsey,  "Civilises  et  Barbares,"  vol.  xvii. ; 

§  133;   Dana's  Wheaton,  §  343,  note  Revue  de  Droit  Int.  pp.  5,447,  539; 

166;  Creasy,  pp.  429-432;  VI  Pra-  xviii.  Ibid.  pp.  186,  281. 
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both  in  ships  and  men,  by  methods  similar  to  those  resorted 
to  to  increase  its  mihtary  strength.  Unless  it  is  a  signa- 
tory party  to  the  Declaration  of  Paris  of  1856,  it  may  also 
make  use  of  privateers.* 

Privateers  or  maritime  volunteers  are  armed  vessels, 
cominanded  by  private  persons,  who  receive  a  commission 
from  a  belligerent  government  authorizing  them  to  make 
captures  of  enemy  ships  and  goods  on  the  high  seas.  These 
commissions  are  called  Letters  of  Marque.  Letters  of  Marque 
and  Reprisal  are  commissions  of  a  somewhat  similar 
character,  which  were  formerly  issued  to  private  persons, 
authorizing  them  to  make  captures  by  way  of  reprisal,  and 
in  satisfaction  for  some  injury  done  them  by  an  offending 
state.  This  practice  is  now  obsolete.  The  practice  of 
privateering  has  been  very  much  restricted  by  the  opera- 
tion of  the  rules  of  the  Declaration  of  Paris,  which  will  be 
discussed  under  the  head  of  maritime  capture.^ 

Conversion  of  Merchant  Vessels  into  Ships-of-War.  A 
State  in  augmenting  its  naval  force,  by  the  acquisition  of 
ships  by  purchase  or  charter  at  the  outbreak  of  war,  or  by 
the  conversion  of  a  portion  of  its  merchant  marine  into 
public  armed  vessels,  finds  it  more  difficult  to  add  to  its 
war-fleet  than  to  increase  its  land  forces,  which  are  habit- 
ally  recruited  within  its  own  territory.  Where  the  con- 
struction of  war-ships,  or  the  conversion  of  merchant  ves- 
sels takes  place  in  its  own  ports  or  territorial  waters,  or 
those  of  an  ally,  no  embarrassments  are  likely  to  ensue, 
as  such  undertakings  are  in  every  respect  legitimate. 

In  former  times,  when  ships-of-war  were  propelled  by 
sails,  and  in  the  early  days  of  steam-navigation,    prizes 


1  Risley,  pp.  111-113;  II  Hal-  533-536;  II  Twiss,  pp.  374-424; 
leek,  pp.  9-20;  Boyd's  Wheaton,  Manning,  pp.  156,  157;  Hall,  pp. 
§§  357-358a;  Woolsey,  §§  127-  525,  526;  Creasy,  pp.  557,  558; 
129;  III  Phillimore,  pp.  533-536;  Dana's  Wheaton,  §358,  note  173; 
Manning,  pp.  156-158;  Hall,  §§  II  Halleck,  pp.  12-16;  Risley,  pp. 
180-183;  Lawrence,  Int.  Law,  §§  112,  113;  Moore,  Dig.  of  Int.  Law, 
223,  224.  vol.  VII.  pp.  535-546;  Taylor,  Int. 

2  III    Phillimore,   pp.    150,    151,  Law,  p.  438;  Oppenheim,  II.  92. 
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were  not  infrequently  converted  into  ships-of-war  on  the 
high  seas  by  the  mere  transfer  of  a  crew  with  an  appropiate 
armament.  With  the  advent  of  modem  high  -  speed 
cruisers,  however,  this  practice  has  fallen  into  disuse,  and 
there  is  now  no  unanimity  of  opinion  as  to  the  right  to 
convert  a  merchant  ship  into  a  vessel-of-war  on  the  hi'^h 
seas.  At  the  Second  Peace  Conference  it  was  found  im- 
possible for  the  delegates  to  reach  an  agreement  upon 
this  point,  and  the  rules  adopted  concede  the  impossibility 
of  agreement  in  that  regard. 

The  rules  as  adopted  by  the  Conference  require  a  mer- 
chant ship  which  is  converted  into  a  vessel-of-war  to  be 
placed  under  the  direct  authority  and  control  of  the  bellig- 
erent whose  flag  it  flies.  Such  converted  vessels  must 
bear  the  external  marks  and  insignia  of  ships-of-war,  must 
be  commanded  by  regularly  commissioned  naval  officers 
of  the  State  to  which  they  belong,  their  conversion  must 
be  publicly  announced  in  official  shipping  lists,  and  they 
must  observe  the  laws  and  customs  of  war  in  any  of  the 
maritime  operations  in  which  they  take  part.^  The  conven- 
tion is  silent  as  to  the  treatment  of  ships  adapted,  in  part, 
to  war-like  uses  at  the  time  of  their  original  construction. 


Methods  of  Carrying  on  War 

General  Restrictions.  With  the  strategical  and  tactical 
methods  resorted  to  by  trained  and  disciplined  armies 
in  their  operations  against  each  other,  international  law 
has  but  little  to  do.  Such  operations  must  be  carried 
on  in  accordance  with  the  principle  that  no  forcible 
measures  against  an  enemy  which  involve  the  loss  of 
human  life  are  justifiable  which  do  not  bear  directly 
upon  the  object  of  which  the  war  is  undertaken,  and 
which  do  not  materially  contribute  to  bring  it  to  an 
end.     International  public  opinion  severely  judges  useless 

'  For  text  of  convention,  see  Appendix  F,  Convention  No.  7. 
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and  unnecessary  operations,  and  sharply  criticises  mistakes  and 
blunders  which  might  have  been  avoided  by  a  reasonable  ex- 
ercise of  foresight  and  skill,  and  fixes  the  responsibility  of 
error,  in  just  proportions,  upon  the  governments  which  author- 
ize such  measures  and  the  generals  who  execute  them.' 

Rule  of  Good  Faith;  Use  of  Deceit.  No  measures  can  be 
resorted  to  against  an  enemy  in  war  which  involve  a  breach  of 
good  faith.  An  attack  cannot  be  condemned,  or  complained 
of,  because  it  partakes  of  the  character  of  a  surprise,  because 
it  is  the  duty  of  a  belligerent  to  exercise  such  due  vigilance  as 
will  render  such  measures  abortive.  Deceit,  in  the  form  of 
circulating  false  information  in  order  that  it  may  fall  into  the 
hands  of  the  enemy,  is  justifiable,  because  it  is  the  enemy's 
duty  to  weigh  carefully  the  sources  from  which  he  receives 
intelligence.  The  services  of  traitors  and  deserters  may  be  ac- 
cepted, and  the  employment  of  spies  for  the  purpose  of  ob- 
taining information  is  legitimate,  but  no  person  can  be  com- 
pelled to  act  as  a  spy.  The  poisoning  of  wells  and  springs  is 
prohibited,  as  it  ever  has  been  since  the  laws  of  war  came  into 
existence.  The  food  and  water  supply  of  a  besieged  place  may 
be  shut  off,  however,  with  a  view  to  hasten  its  surrender.* 

Use  of  the  Enemy's  Uniform  and  Flag.  It  is  forbidden  in 
war  on  land  to  make  use  of  the  enemy's  flag  for  purposes  of 
deceit.  It  is  also  forbidden  to  use  the  enemy's  uniform  ex- 
cept with  some  distinguishing  mark,  sufficiently  striking  in 
character  to  attract  attention  at  a  distance.  On  the  sea  the 
national  flag  of  a  public  armed  vessel  must  be  displayed  be- 
fore an  engagement  begins,  or  a  capture  is  made.  These  rules 
are  based  on  the  fact  that  flags  and  uniforms  are  used  for  the 
purpose  of  determining  the  national  character  of  troops  in  the 

'Woolsey,§§  131,133;  II  Halleck.         MI   Halleck,  p.  25  ;  Woolsey.  §' 

pp.  20-22;  Risiey.pp.  106, 107;  Man-  133;  Risley,  pp.  119-121;  IV  Calvo, 

ning,  pp.  208,  209;  VI  Pradier-Fo-  §§  2106-2122;   VI   Pradier-Fodere, 

dere,  §§  2742,  2743;    I   Guelle,  pp.  §§  2747-2753;    Hall,  §§   185-188; 

91-94;  vol.  ii.  Revue  de  Droit  In-  Bluntschli,  §§   557-565;    I  Guille, 

ternational,  pp.  643;  iii.  Ibid.  288;  pp.   101-109;   Vattel,  liv.  iii.  chap, 

iv.  Ibid.  I,  381;    V.  Ibid.  321,  366;  viii.  §§  155-158;  III  Dig.  Int.  Law, 

Art.  23  Convention  of  the  Hague,  §§  347-349- 
1899. 
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field.  A  violation  of  these  rules  indicates  a  want  of  good 
faith,  a  quality  equally  obligatory  in  peace  and  war.' 

Giving  and  Receiving  Quarter,  and  Treatment  of  Individ- 
uals of  the  Enemy;  Forbidden  Practices.  A  belligerent 
cannot  refuse  to  give  quarter,  nor  can  he  announce  his  inten- 
tion to  give  no  quarter,  except  in  case  of  some  conduct  of  the 
enemy  in  gross  violation  of  the  laws  of  war,  and  then  only  in 
the  way  of  retaliation  for  similar  acts.  The  practice  of  firing 
upon  outposts,  picket -guards,  and  sentinels,  except  for  the 
purpose  of  driving  them  in  during  a  reconnoissance,  or  as  a 
preliminary  to  a  general  advance,  is  strictly  forbidden.  These 
individuals  of  the  enemy  are  particularly  helpless.  They  take 
no  part  in  operations  of  an  aggressive  character,  and  are  always 
ordered  not  to  attack.  They  are  to  resist  only  when  them- 
selves attacked,  and  yield  ground  only  to  a  superior  force  of 
the  enemy.' 

The  rules  of  war  forbid  the  robbery  of  individuals  of  the  en- 
emy who  fall  into  the  hands  of  a  belligerent.  Their  clothing 
and  private  property  are  as  secure  from  violent  appropriation 
as  are  those  of  non-combatant  citizens ;  arms  and  articles  of 
public  property  in  their  possession  become  the  property  of 
the  captor's  government — never  the  private  property  of  an  in- 
dividual. The  wounding  of  prisoners,  or  the  infliction  of  ad- 
ditional injuries  upon  those  already  wounded  and  helpless,  is 
discountenanced  upon  pain  of  death,  as  offensive  alike  to  hu- 
manity and  the  rules  of  civilized  warfare.  The  power  of  these 
persons  to  do  harm  has  been  destroyed  by  the  fact  of  wound- 
ing, or  capture,  and  their  helpless  and  distressing  condition 
entitles  them  to  the  most  considerate  treatment.  A  similar 
reason  forbids  the  use  of  forcible  measures  against  prisoners 

'  II   Halleck,  pp.  25-29;    Risley,  '  II  Halleck.  pp.  72-75;  Arts.  12 

pp.  119-121;   An.  7   Brussels  Con-  and  13  Brussels  Conference;  Risley, 

ference  ;    I    Guelle,   pp.    102-106;  pp.   124-127;   Vattel,  liv.    iii.  chap. 

Hall,  §  187;   VI   Pradier-Foficre,  §  viii.§  140;  Art.  23  Convention  of  the 

2760;  Articles  22  and  23  Conven-  Ha^jue,  1899;  III  Phillimore,  §  95; 

tion  of  the  Haj^ue,   1899;   but  see  Paragraphs  60-64,  American    In- 

Bluntschli,    §    565,    who,  possibly,  structions;  IV  Calvo,§  2143;  Field, 

confuses  the  use  of  false  colors  at  Int.  Code,  pp.  496,  497 ;  Creasy,  pp. 

sea  with  their  use  on  land.  442-452;  Bluntschli,  §§  580-584. 
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with  a  view  to  extort  from  them  information  as  to  the  force, 
positions,  or  intentions  of  the  enemy.' 

Instruments  that  may  be  Employed 
Instruments  of  War.  In  no  department  of  human  en- 
deavor has  greater  ingenuity  been  displayed,  in  recent  times, 
than  in  the  invention  and  improvement  of  arms,  projectiles, 
and  other  instruments  of  war.  Their  destructive  power  has 
kept  pace  with  the  increase  in  their  range  and  efficiency,  and 
with  the  rapidity  with  which  their  fire  can  be  delivered.  The 
result  has  been  to  make  war  so  destructive  as  to  shorten  its 
duration,  and  so  to  materially  diminish  the  losses  incurred  in 
proportion  to  the  forces  engaged  on  either  side.' 

It  is  not  an  objection  to  a  weapon  or  projectile  that  it  is 
merely  destructive.  All  instruments  of  war  have  that  char- 
acter, some  of  them  to  a  remarkable  degree.  That  one  weap- 
on or  projectile  is  more  destructive  than  another  simply  means 
that  the  belligerent  adopting  it  has,  to  the  extent  of  its  supe- 
rior destructive  power,  a  legitimate  advantage  over  his  adver- 
sary. The  decision  as  to  whether  a  particular  instrument  may, 
or  may  not,  be  employed  in  war  will  depend  upon  the  wound 
or  injury  caused  by  its  use.  If  the  wound  produced  by  it 
causes  unnecessary  suffering,  or  needless  injury,  it  is  to  be  re- 
jected, otherwise  not.  This  rule  is  applicable  to  all  instru- 
ments of  whatever  character,  whether  weapons  or  projectiles, 
which  may  be  used  in  war.  The  application  of  this  rule  for- 
bids the  use  of  cutting  or  thrusting  weapons  which  have  been 
poisoned,  or  which  are  so  constructed  as  to  inflict  a  merely 
painful  wound.  To  this  class  belong  arrows  with  easily  de- 
tached heads,  etc.  The  recommendations  of  the  St.  Peters- 
burg Conference  upon  the  subject  of  explosive  projectiles,  for- 

'  Risley.  p.  130;    II  Halleck,  pp.  ^  Boyd's  Wheaton,  pp.  404,  405; 

22,73,74;    Manning,  pp.  210,  21 1  ;  Risley,  pp.   113-115;    II    Halleck, 

Woolsey,§§i3i-i34i  Walker,  Man-  pp.  20,  22;  Woolsey,  §  133;  II  Orto- 

ual,  pp.  139,  140;     III   Phillimore,  Ian,  pp.  33,34;  VI  Pradier-Fodere, 

pp.  155-157,   162,  163;    Lawrence,  §§2754-2757;  I  Guelle,  pp.  91-101 ; 

Int.  Law,  §  186;  I  Guelle,  pp.  197,  Lawrence,  Int.  Law,  §§  225-228;  IV 

198;  IV  Calvo,  §§  2134,  2135.  Calvo,§2098;  Bluntschli,§§ 557-560. 
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bidding  the  use  of  projectiles  weighing  less  than  four  hun- 
dred grammes  (twelve  ounces  avoirdupois),  has  received 
the  general  sanction  of  civilized  nations.  The  adoption 
of  this  rule  renders  unlawful  the  use  of  explosi\'e  bullets  in 
small-arms/  The  Declaration  of  the  Hague  Conference  of 
1899  extends  this  interdiction  to  include-  "bullets  which 
expand  or  flatten  easily  in  the  human  body." 

The  use  of  hot  shot,  and  of  chain  and  bar  shot,  has  been 
regarded  as  questionalDle  by  some  authors,  apparently  be- 
cause their  use  was  not  fully  understood.  Hot  shot  were 
used  in  engagements  between  forts  and  wooden  ships 
with  a  view  to  set  fire  to  the  latter.  Chain-shot  and  bar- 
shot  were  used  in  naval  engagements  for  the  purpose 
of  cutting  away  standing  rigging  and  spars.  For  these 
objects  their  continued  use  would  be  lawful.^ 

Balloons.  The  employment  of  balloons  for  the  purpose 
of  obtaining  information  as  to  the  movements  of  an  enemy, 
or  as  a  means  of  communication  with  a  besieged  place,  is 
now  fully  authorized  by  the  laws  of  w^ar.  Officers  and 
others  employed  in  their  management  are  placed  upon  pre- 
cisely the  same  footing  as  persons  engaged  in  reconnaissance 
duty,  and  are  entitled  to  the  same  consideration;  if  cap- 
tured they  cannot  be  regarded  as  spies,  but  must  be  treated 
as  prisoners  of  war."*  In  one  of  the  declarations  adopted 
by  the  First  Peace  Conference  at  The  Hague,  the  launch- 
ing of  projectiles  or  explosives  from  balloons  was  prohib- 
ited for  a  period  of  five  years.  This  prohibition,  which 
expired  by  its  own  limitation  on  July  29,  1904,  was  re- 
newed by  the  Second  Peace  Conference  for  a  period  ex- 
tending to  the  close  of  the  Third  Peace  Conference.^ 

'  Appendix    D;    III    Phillimore,  Calvo,    2098;    VI    Pradier-Fod^r6, 

pp.  160-162;  I  Guellc,  p]),  94-96.  §§   2754-2757. 

^  For   text   of   this   Declaration,  Miisley,    p.    123;    Snow,   p.    qi; 

see    Appendix    E;    IV    Calvo,     §§  Hall,  pp.  538,  539;  Art.  29  Hague 

2100-2 102.  Conference,     Pari.     Paper.s,     187 1, 

Mil    Phillimore,    pp.     153-155;  Ixxii.;  Ill  Phill.  p.  164;  VI  Calvo, 

Wool.sey,   §  133;   Risley,  pp.    113-  §§  2096,   2097;   I  Quelle,  pp.    134, 

115;   II   Halleck,  pp.   20-29;   HetT-  135;  VI  Pradier-Foder6,   §  2766. 
ter,  §  125;  Kluber,  §  244;  I  Quelle,  ^  For  text  of  declaration,  see  Ap- 

p.  95;  li  Ortolan,  pp.  30-34;   IV  pendix  E. 
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Mines  and  Torpedoes.  Torpedoes  and  submarine  mines, 
as  instruments  of  both  offensive  and  defensive  warfare, 
have  come  into  general  use  within  the  last  twenty-five 
years.  That  their  use  has  received  general  sanction  is 
shown  by  the  energetic  measures  which  have  been  taken 
by  most  modem  states  to  equip  their  navies  with  them, 
and  to  adopt  them  as  an  important  auxiliary  in  their 
systems  of  coast  defence.  As  new  forms  are  devised,  and 
new  methods  of  applying  them  are  invented,  correspond- 
ing means  of  counteracting  their  effects  will  be  discovered, 
with  the  result,  it  is  hoped,  of  restricting  within  the  nar- 
rowest limits  their  terribly  destructive  effects.  On  the 
other  hand,  if  their  offensive  use  should  prove  to  be  cap- 
able of  indefinite  development,  and  if  the  coasts  and  har- 
bors of  a  state  be  so  skilfully  defended  with  torpedoes  and 
submarine  mines  as  to  make  it  practically  impossible  for 
hostile  fleets  to  approach,  then  the  object  of  the  state  in 
defending  its  ports  will  have  been  completely  attained, 
in  securing  to  the  inhabitants  of  its  sea-coast  towns  a  prac- 
tical immunity  from  hostile  attack.* 

Reasonable  restrictions  upon  the  use  of  floating  mines 
and  of  anchored  submarine  mines  which  have  broken  loose 
from  their  moorings,  due  to  the  action  of  currents  and 
tides,  were  adopted  by  the  Second  Peace  Conference  at 
The  Hague  in  1907.  The  conventional  prohibition  ex- 
tended to  the  exclusive  use  of  submarine  mines  in  the  es- 
tablishment of  a  blockade,  and  to  mobile  torpedoes  which 
have  failed  of  this  target.^ 

Torpedoes  and  Mines  in  Land  Operations.  The  use  of 
mines  and  countermines  in  the  attack  and  defence  of  places 
is  coeval,  in  its  origin,  with  the  science  of  modern  fortifica- 
tion, and  has  always  been  regarded  as  a  legitimate  method 
of  injuring  the  enemy.  The  practice  of  planting  small 
mines  or  torpedoes  to  obstruct  the  advance  of  an  enemy 

'  Woolsey,  p.  221,  note;  VI  Pra-  ^  For  text  of  Convention,  see  Ap- 

dier-Fod6re,  §  2757;  United  States     pendix  F,  Convention  No.  8. 
Foreign   Relations,   pp.   475,   476; 
IV  Calvo,  §  2098. 
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along  main  roads  or  a\'enues  of  communication,  although 
infrequently  resorted  to,  would  seem  to  rest  on  the  same 
grounds  as  the  more  extensive  practice  of  mining  and  counter- 
mining. Upon  the  few  occasions  in  w^hich  it  has  been  resorted 
to,  it  has  encountered  such  serious  opposition  as  to  prevent 
its  coming  into  general  use  in  military  operations  on  land/ 
Effect  of  Modern  Inventions  and  of  Improved  Methods 
of  Attack  and  Defence.  The  discover>^  of  new  methods  of 
attack  and  defence,  and  the  improvements  which  have  been 
made  in  the  range  and  efficiency  of  artillery  and  small- 
arms  since  the  middle  of  this  century,  have  served  to  mark 
an  epoch  in  the  history  of  modem  war.  Standing  armies 
and  navies  are  now  maintained  at  a  point  in  numbers,  train- 
ing, and  efficiency  never  before  reached,  or  even  attempted, 
and  at  an  expense  which  absorbs  no  inconsiderable  portion 
of  the  revenues  of  most  modem  states.  These  causes  com- 
bined have  so  increased  the  cost  and  destructiveness  of  war 
as  to  render  its  occurrence  less  frequent  and  to  materially 
shorten  its  duration.- 

The  Attack  of  Places.  In  the  attack  of  places  a  distinc- 
tion is  made  between  forts  or  fortified  places  and  what  are 
called  open  or  undefended  towns.  The  latter,  if  they  offer  no 
resistance,  cannot  be  attacked.  On  the  contrary,  it  is  the  first 
duty  of  the  commanding  general  of  the  force  occupying  them 
to  prevent  pillage  and  to  insure  public  order  and  the  protection 

'During  the  Peninsular  Cam-  its,  as  a  legitimate  operation  of  war 
paign  of  1862  it  was  proposed  by  — but  upon  the  ground  that,  where 
General  Rains,  who  commanded  two  generals  ditlered  in  opinion  in 
the  rear-guard  of  Longstreet's  respect  to  the  propriety  of  a  par- 
corps  on  its  withdrawal  from  York-  ticular  operation,  the  junior  should 
town,  to  plant  a  number  of  explo-  give  way  to  the  senior,  or,  if  that 
sive  shells  in  the  road  along  which  course  seeined  preferable,  he 
the  Army  (jf  the  Potomac  was  ex-  should  seek  an  assignment  to  duty 
pected  to  advance.  General  Long-  in  connection  with  river  and  har- 
street,  when  made  aware  of  the  bor  defences,  "where  such  things 
nature  of  the  proposition,  forbade  are  clearly  admissible." — -Vol.  xi., 
its  being  carried  into  effect  on  the  ser.i.,  Official  Records  of  the  Union 
ground  that  he  did  not  "recognize  and  Confederate  Armies,  pp.  509- 
it  as  a  proper  or  efTective  method  511,  516,  517. 

of  war."      The  case  was  carried  to  '  VI  Calvo,   §  2066;  II  Ortolan, 

the  Confederate  Secretary  of  War,  pp.  30-34. 
who  decided  it — not  upon  its  mcr- 
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of  private  property.  Fortified  places  may  be  taken  by  open 
assault,  or  may  be  reduced  by  regular  siege  operations.  If  an 
open  assault  be  attempted,  no  notice  is  given,  as  surprise  in 
such  an  operation  is  an  essential  condition  of  success.  The 
very  fact  of  war  is  a  sufficient  notice  to  the  non-combatant  in- 
habitants of  such  places  that  an  attack  is  at  least  a  probable 
contingency.  If  they  continue  their  residence  it  is  presumed 
that  they  do  so  with  full  knowledge  that  the  place  may  be- 
come the  centre  of  active  military  operations. 

It  should  be  remembered  in  this  connection,  however,  that 
peace  is  the  normal  state  of  maiakind,  and  that  other  than 
military  conditions  now  prevail  in  the  location,  growth,  and 
development  of  cities  and  towns.  This  fact  must  be  recog- 
nized by  belligerent  states,  and  by  their  generals  commanding 
in  the  field.  There  is  scarcely  a  fortified  place  now  in  exist- 
ence which  does  not  contain  a  large  contingent  of  non-com- 
batant population,  composed,  in  great  part,  of  persons  whose 
circumstances  are  such  as  not  to  permit  them  to  change  their 
residence  at  will. 

This  fact  is  now  considered,  in  the  fortification  of  important 
centres,  by  placing  the  defensive  works  beyond  the  range  of 
siege  artillery.  The  claims  of  these  defenceless  persons  should 
constantly  be  borne  in  mind  by  all  those  who  have  to  do  with 
siege  operations,  the  duty  of  consideration  falling  with  equal 
force  upon  besiegers  and  besieged.  No  measures  directed 
against  a  besieged  place  are  justifiable  which  are  calculated  to 
increase,  unnecessarily,  the  hardships  of  their  already  distress- 
ing condition.  The  improved  methods  of  conducting  siege 
operations  make  it  possible  to  neutralize  fortified  places  by 
close  investment,  and  to  reduce  them  by  restricting  the  attack 
to  the  defensive  works  alone.  Commanding  ofificers  of  such 
places  are  not  justified  in  persisting  in  the  defence  when  the 
burden  of  such  defence  begins  to  bear  with  deadly  effect  upon 
their  non-combatant  population.' 

•Risley,  pp.  116-118;  II  Halleck,  pp.872,  883,  889;  IV  Calvo,  §§  2067- 
pp.  90-93  ;  Woolsey,  §  138;  Foreign  2097;  VI  Pradier-Fodere,  §§  2779- 
Relations  of  United   States,  1879,      2786;  I  Guelle,  pp.  109-122. 
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Duty  of  a  Commanding  Officer  of  a  Besieged  Place  in 
the  Matter  of  Surrender.  The  questions  of  defence  in  the 
case  of  a  garrisoned  fort  and  a  fortified  town  are  by  no  means 
the  same.  Duty  may  require  a  commander  in  the  former  case 
to  resist  to  the  last ;  in  the  latter  considerations  of  humanity 
enter  into  the  problem  of  defence,  and  great  weight  must  be 
attached  to  them  when  the  question  of  surrender  is  presented 
to  him  for  decision. 

In  former  times  there  were  instances  in  which  the  com- 
manding ofificer  of  a  besieged  place  incurred  some  penalty  by 
protracting  his  defence  beyond  the  time  when  such  defence 
could  be  maintained  with  any  reasonable  chance  of  success. 
This  is  no  longer  the  case.  The  defence  of  a  place  is  a  ques- 
tion over  which  a  besieger  has  no  control.  The  commanding 
ofificer  of  the  besieged  place  may  therefore  protract  his  defence 
so  long  as  any  military  advantage  accrues  to  his  own  govern- 
ment by  so  doing.  When  no  such  considerations  are  involved, 
however,  and  the  question  of  defence  is  limited  to  the  place 
itself,  a  commander  is  justified  in  continuing  it  so  long  as 
any  hope  of  success  remains.  When,  in  his  opinion,  it  can 
no  longer  be  hopefully  maintained,  any  further  sacrifice  of 
life  is  unwarranted,  and  it  becomes  his  duty  to  surrender.  But 
this  is  a  duty  which  he  owes  to  his  country  and  to  the  men 
under  his  command,  and  not  to  the  enemy.  If  his  force  is 
sufficient  to  justify  him  in  such  an  undertaking,  it  is  proper 
for  him  to  make  the  attempt  to  cut  his  way  out.  Whenever 
he  surrenders  he  is  entitled  to  demand,  for  himself  and  for 
his  command,  the  rights  of  prisoners  of  war,  and  his  enemy 
is  not  justified  in  refusing  to  grant  him  such  rights,  still  less 
in  threatening  to  deny  quarter  to  himself  or  his  garrison.  On 
the  other  hand,  should  he  blindly  refuse  to  surrender  when 
defence  is  no  longer  possible,  and  so  compel  his  enemy  to 
take  the  place  by  assault,  he  cannot  complain  of  any  loss 
of  life  that  may  legitimately  ensue,  nor  can  he  expect  his 
antagonist,  in  the  heat  of  an  attack,  to  recognize  his  tender 
of  surrender  when  the  time  for  such  tender  has  passed  away.' 

'  Rislcy,  pp.  124,  125;  II  Mallcck,  pp.  yo,  91  ;  IV  Calvo,  §  2138;  Snow, 
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Devastation.  The  practice  of  laying  waste  a  portion  of 
the  territory  of  the  enemy,  as  a  measure  of  military  neces- 
sity, is,  at  present,  happily  less  frequent  than  was  formerly 
the  case.  It  was  resorted  to  upon  at  least  two  occasions, 
however,  during  the  American  civil  war,  once  by  General 
Sherman,  during  his  march  from  Atlanta  to  Savannah,  and, 
subsequently,  during  his  northward  march  through  the  Caro- 
linas,  and  again  by  General  Sheridan  in  the  Shenandoah  Val- 
ley during  the  autumn  of  the  year  1864.  The  rule  in  re- 
spect to  the  devastation  of  the  territory  of  the  enemy  is 
deduced  from  the  general  principle  of  international  law,  that, 
in  time  of  war,  a  state  may  resort  to  such  measures,  involv- 
ing the  use  of  force,  as  are  necessary  to  secure  the  objects 
for  which  the  war  was  undertaken.' 

"  The  same  general  rule,  which  determines  how  far  it  is 
lawful  to  destroy  the  persons  of  enemies,  will  serve  as  a 
guide  in  judging  how  far  it  is  lawful  to  ravage  or  lay  waste 
their  country.  If  this  be  necessary,  in  order  to  accomplish 
the  just  ends  of  war,  it  may  be  lawfully  done,  but  not  other- 
wise." Thus,  if  the  progress  of  the  enemy  cannot  be  stopped, 
nor  our  own  frontier  secured  ;  or  if  the  approaches  to  a  town, 
intended  to  be  attacked,  cannot  be  made  without  laying  waste 
the  intermediate  territory,  the  extreme  case  may  justify  a  re- 
sort to  measures  not  warranted  by  the  ordinary  purposes  of 
war."^  Devastation  is  therefore  justified :  (i.)  When  dictated 
by  military  necessity,  as  when  property  is  destroyed  in  battle 

pp.  94,  95.  The  Duke  of  Welling-  531,  532;  Par.  14-17  Instructions 
ton,  in  a  despatch  to  Mr.  Canning  for  the  Government  of  the  Armies 
bearing  date  of  February  3,  1820,  of  the  United  States  in  the  Field 
maintained  the  view  that  the  gar-  (G.  O.  100,  A.  G.  O.  1863);  II  Twiss, 
rison  of  a  besieged  place  that  re-  int.  chap.  pp.  xl.  xli.  125,  126;  Vat- 
fused  to  surrender  could  be  put  to  tel,  liv.  iii.  chap.  ix.  §§  161-63;  VI 
the  sword.  It  is  to  be  said  to  his  Pradier-Fodere,  §§  2770-2774;  IV 
credit,  however,  that  he  never  ap-  Calvo,  §§  221 5-2217. 
plied  the  rule  in  practice. — Well-  ^Boyd's  Wheaton,  §§  347-3513; 
ington  Despatches,  vol.  i.  p.  80,  Vattel,  liv.  iii.  chap.  ix.  §§  161-166  ; 
cited  by  Creasy,  p.  452.  See  also  Creasy,  §§  503-505  ;  Field,  Int.  Code, 
Creasy,  pp.  449-452;  I  Guelle,  pp.  p.  536  ;  Hall,  pp.  432,  541  ;  II  Orto- 
109-122;  Vattel,  liv.  iii.  chap.  viii.  Ian,  pp.  35-56;  IV  Calvo,  §§  2215- 
§  143;  VI  Pradier-Fodere,  §  2784.  2219. 

'  Risley,  pp.  115,  n6 ;  Creasy,  pp.         ^  Boyd's  Wheaton,  §  347. 
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by  the  fire  of  artillery,  or  by  the  movement  of  troops ;  or  where 
the  vicinity  of  a  besieged  place  is  cleared  of  houses,  crops,  for- 
ests, and  the  like,  in  order  to  facilitate  siege  operations ;  or 
when  villages  or  detached  buildings  are  fired  to  cover  the  re- 
treat of  an  army,  or  when  bridges  are  destroyed,  or  canals 
diverted  from  their  course  in  order  to  prevent  pursuit.  (2.) 
Where  a  portion  of  territory  is  laid  waste  by  way  of  retaliation, 
or,  in  an  extreme  case,  to  prevent  an  incursion  of  the  enemy,  or 
to  deprive  him  of  food  and  forage  necessary  for  the  support  of 
his  armies.'  "  Destruction,  on  the  other  hand,  is  always  ille- 
gitimate when  no  military  end  is  served,  as  in  the  case  when 
churches  or  public  buildings,  not  militarily  used,  and  so  situ- 
ated or  marked  that  they  can  be  distinguished,  are  subjected 
to  bombardment  in  common  with  the  houses  of  a  besieged 
town." '  When  devastation  is  occasioned  by  pillage,  or  by 
the  wanton  destruction  of  houses,  crops,  and  trees  by  troops 
wanting  in  discipline,  it  becomes  an  offence  against  the  laws 
of  war,  and  its  discontinuance  may  be  compelled  by  measures 
of  retaliation.' 

Usages  of  War  at  Sea.  The  usages  of  war  at  sea  are  the 
same  in  substance  as  those  on  land,  although,  from  the  circum- 
stances of  the  case,  they  are  much  simpler  of  application.  The 
same  rules  apply  as  to  giving  and  receiving  quarter,  and  as  to 
the  treatment  of  wounded  and  unwounded  prisoners  of  war. 
The  crews  of  captured  merchant  vessels  of  the  enemy  are  made 
prisoners  of  war.  When  neutral  vessels  are  seized  for  carry- 
ing contraband,  or  for  attempting  to  violate  a  blockade,  their 
crews,  not  being  belligerents,  are  not  subject  to  detention 
as  prisoners  of  war,  unless  by  their  conduct  they  render  such 
restraint  necessary.     As  to  the  use  of  false  colors  in  maritime 

'  Vattel,  liv.    iii.  chap.  ix.  §§  142,  '^  Hall,  p.  533. 

166,  167;  De  Martens,  Precis,   liv.  MI  Halleck,  pp.  1 1 7-1 19  ;  Vattel, 

viii.  chap.  iv.  §§  279-283;   Kliiber,  liv.  iii.  chap.  ix.  §§  167,  168;  Hall,  pp. 

§§    262-265;    Hall,   pp.    531-534;  531-535 ;  Boyd's  Wheaton,  §§347- 

Par.  15  Instructions  for  Armies  of  351a;  II  Twiss,  pp.  124,   125;  Ris- 

the  United  States,  etc. ;  II  Twiss,  ley,  pp.  115-118;  Creasy,  pp.  531- 

pp.  125,   126;  Hoyd's  Wheaton,  §§  534;  Articles  22  and  23  Hague  Con- 

347,  351a;  IV  Calvo,  §§  2215-2219;  vention  of  1899. 
Hall,  §186. 
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warfare,  the  practice  is  that  a  flag  other  than  that  of  the  ship's 
nationality  may  be  used  for  purposes  of  pursuit  or  escape  ;  all 
acts  of  hostility,  however,  must  take  place  under  the  proper 
national  flag  ;  the  rule  being  that  a  vessel  cannot  attack  an- 
other, at  sea,  before  having  made  known  its  own  nationality, 
and  having  put  the  vessel  which  it  encounters  in  a  position  to 
declare  its  nationality  also.* 

The  Public  and  Private  Property  of  the  Enemy 

Treatment  of  Property  on  Land.  The  property  of  an  en- 
emy on  land  may  be  classified  into  />ul?//c  and  private.  Public 
property  is  again  classified  into — i.  Property  of  a  military 
character,  or  susceptible  of  appropriation  to  military  use.  To 
'this  class  belong  forts,  arsenals,  dockyards,  magazines,  and 
military  stores  of  all  kinds.  2.  Money  and  movables  of  all 
kinds  belonging  to  the  belligerent  government  as  proprietor. 
3.  Property  essentially  civil,  or  non-military  in  character,  and 
■ased  for  religious,  charitable,  scientific,  or  educational  pur- 
poses. The  two  former  may  be  captured  and  destroyed,  or 
converted  to  the  military  use  of  the  enemy.  The  latter  is  now 
exempt  from  seizure,  and  should  be  protected  by  a  belligerent 
if  situated  in,  or  near,  the  theatre  of  active  operations.'' 

'  Pistoye  et  Duverdy,  Traitfe  des  eign  flag  to  deceive  an  enemy  is 
Prises,  tit.  i.  chap.  i.  Tiie  ancient  permissible,  but  it  must  be  hauled 
rule  of  maritime  law  was  that  the  down  before  a  gun  is  fired  ;  and 
affirming  gun  could  only  be  fired  under  no  circumstances  shall  an  of- 
underthetrue  national  flag. — Valin,  ficer  commence  an  action,  or  fight 
Traite  des  Prises,  chap.  ii.  §  i,  par.  a  battle,  without  the  display  of  the 
9;  cited  by  Halleck,  vol.  ii.  pp.  25,  national  ensign." 
29.  Ortolan  says  that  the  affirm-  "  Hall,  pp.  416-423;  II  Halleck, 
ing  gun  may  be  fired  under  false  pp.  98-106;  Boyd's  Wheaton,  §§ 
colors,  but  that  all  acts  of  hostility  352,  355;  Risley,  pp.  134,  137-139; 
must  take  place  under  the  proper  Walker,  Manual,  pp.  128-130,  143- 
national  flag. — II  Ortolan,  liv.  iii.  145;  Manning,  pp.  179-183  ;  Snow, 
chap.  i.  See  also  Masse,  Droit  pp.  108,  109;  Woolsey,  §  137;  In- 
Commercial,  tome  i.  §  307  ;  Haute-  structions  for  Government  of  Ar- 
feuille,  Droit  des  Nations  Neutres,  mies  of  the  U.  S.  etc.  sec.  ii. ;  II 
tome  iv.  p.  8;  Snow,  p.  96.  Para-  Twiss,  pp.  119-125;  Vattel,  liv.  iii. 
graph  273  United  States  Navy  chap.  ix.  §§  160-163  ;  Creasy,  pp. 
Regulations  of  1896  contains  the  496-514;  Dana's  Wheaton,  §  347 
requirement  that  "  the  use  of  a  for-  (note),  169  ;  IV  Calvo,  §§  2199-2220, 
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Private  property  is  classified  into  real  and  personal.  Real 
property,  whether  consisting  of  land  or  buildings,  is  exempt 
from  seizure  or  destruction,  except  as  a  direct  necessity  of 
military  operations.  It  may  be  occupied  or  used,  and  during 
such  occupation  should  be  protected  from  all  needless  injury 
and  damage.  Personal  property  is  divided  into  —  i.  That 
which  is  susceptible  of  direct  military  use  by  a  belligerent. 
To  this  class  belong  pack,  saddle,  and  draft  animals,  means  of 
transportation  of  all  kinds,  cattle,  fuel,  provisions  and  food 
products,  medicines,  forage,  cloth,  leather,  and  shoes  and  the 
like  in  general,  all  articles  of  wear  and  supply  for  men  and  ani- 
mals. 2.  That  which  is  not  susceptibl"  of  direct  military  use, 
including  works  of  art,  furniture,  valuables,  clothing,  and  arti- 
cles of  general  merchandise.  The  former  may  be  captured,  or 
taken  by  way  of  requisition  ;  the  latter  is  exempt  from  capture 
or  confiscation.  Money  may  be  taken  in  commutation  of  req- 
uisitions regularly  imposed,  or  by  a  levy  in  the  nature  of  a 
contribution,  with  the  sanction  of  the  state  by  whose  authority 
it  is  levied.  If  personal  property  be  taken  by  way  of  pillage, 
the  act  is  severely  punished. 

The  taking  of  private  property  within  the  limits  here  de- 
scribed is  sanctioned  by  the  law  of  nations.  It  is  sometimes 
paid  for,  more  frequently,  perhaps,  now  than  formerly,  but 
when  compensation  is  made,  it  is  dictated  rather  by  motives 
of  policy  than  justice.  Illiberal  and  unjust  as  the  practice  may 
be,  it  is  imiversally  recognized,  and  so  receives  the  unwilling 
sanction  of  international  law.'  The  army  regulations  of  all 
nations  provide  specifically,  and  in  great  detail,  for  the  main- 

'  Boyd's  Wheaton,  §§  346,  346a;  to  make  good  his  claim  as  against 

II  Halleck.pp.  108-115;  Vattel,  liv.  the  capture  in  the  appropriate  tri- 

iii.  chap.  ix.  §§  i6i-j68;   Manning,  bunal  established  for  that  i)urpose. 

pp.  179-183;  II  Twiss,  pp.  1 19-128;  In  that  regard  they  occupy  on  land 

Creasy  pp.  514-534;  Hall.ij  139;  Ris-  the  same  position  that  naval  forces 

ley, pp.  134, 135,139-143.    Whatshall  do  at  sea. — Lamar  7's.  Browne,  92 

be  the  subject  of  capture,  as  against  U.S.  157.    Unless  restrained  by  gov- 

an  enemy,  is  always  within  the  con-  ernmeiital  relations,  the  capture  of 

trol  of  every  belligerent.      It  is  the  movable  pro|)erty  on  land  changes 

dutyofhismiiitaryforccsin  the  field  the  ownership  of  it  without  adjudi- 

toseizeand  hold  thatwhich  isappar-  cation. — Ibid.  See  also  Arts.  46-51 

ently  so  subject,  leaving  the  owner  of  the  Hague  Conference  of  1899. 
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tenance  of  their  troops  in  the  enemy's  territory,  by  supporting 
them,  wholly  or  in  part,  by  requisitions  on  the  country  through 
which  they  are  passing,  and  prescribe  the  methods  of  quarter- 
ing troops,  and  of  collecting  and  distributing  subsistence  and 
forage.' 

Requisitions  are  the  formal  and  regular  levies  of  supplies, 
made  by  an  invading  army  for  its  support,  in  accordance  with 
the  municipal  laws  and  army  regulations  of  the  state  to  which 
it  belongs.  These  laws,  regulations,  and  orders  prescribe  the 
methods  in  accordance  with  which  the  requisitions  are  to  be 
made.  The  proportion  to  be  taken  from  each  individual,  the 
articles  to  be  paid  for,  if  there  be  any  such,  the  tariffs,  or  rates 
of  payment,  and  the  cases  in  which  receipts  are  to  be  given, 
are  stated  in  such  regulations  and  orders.  They  also  contain 
provisions  denouncing  pillage,  and  prescribing  punishments 
for  that  offence  and  for  other  unauthorized  taking  of  enemy 
property.' 

Receipts  should  always  be  given  for  property  taken  by  way 
of  requisition.  They  are  of  importance,  as  payments  for  stores 
and  supplies  thus  taken  from  individual  residents  of  the  occu- 
pied territory,  whether  made  by  the  invaders'  government  or 
their  own,  are  based  upon  them  ;  and,  if  not  taken  up  and 
paid,  they  may  serve  to  mitigate  the  severity  of  future  req- 
uisitions by  the  same  invader.  Requisitions  may  be  made 
by  commanding  officers  of  any  grade,  but  always  in  strict 
accordance  with  law  and  regulations.  Unauthorized  requisi- 
tions are  usually  regarded  as  acts  of  pillage,  and  are  punished 
accordingly." 

A  question  arises  as  to  whether  a  belligerent  can  compel 
the  personal  services  of  individuals  of  the  population  of  the 

'Hall, §139;  Risley,  pp.  139-140;  pp.   182,183;  Vattel,  Hv.  i.  ch.  ix.  § 

Walker,  Manual,  pp.  143-148  ;Wool-  165;  Articles  56-58  Brussels  Con- 

sey,  §§  135-137;  Snow,  pp.  108-109  ;  ference;    Arts.  48-53   Convention 

II  Halleck,  pp.  108-109;  U.  S.  In-  of  The  Hague,  1899. 

structions,  par.  33;    II  Twiss,  pp.  ^  II  Halleck,  pp.  113,  114;  Article 

122-128;  IV  Calvo,  §§  2220-2229.  51     Convention    of    The     Hague, 

'Hall,  §140;  Risley,  pp.  140-141  ;  1899;    Hall,  §    139;    IV  Calvo,   §§ 

Woolsey,  §  136;  Snow,  pp.  108-109;  2253-2255  ;  Bluntschli,  §§  653-656. 
II  Halleck,  pp.  109-114;  Manning,  _ 
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invaded  territory.  Such  services  may  be  voluntary,  either  on 
the  part  of  individuals  or  corporations,  and,  if  so,  are  paid  for 
in  accordance  with  the  agreement  in  each  case.  With  these  in- 
ternational law  has  nothing  to  do.  The  right  of  a  belligerent 
to  take  means  of  transportation,  by  way  of  requisition,  has  al- 
ways been  asserted,  and  almost  invariably  acted  upon.  This 
involves  the  right  to  compel  the  services  of  drivers  and  teams, 
and  also  of  railway,  steamship,  and  telegraph  companies,  and 
of  blacksmiths,  carpenters,  and  other  tradesmen.  These  ser- 
vices must  be  obtained  by  force,  as  the  duty  of  a  citizen  to  his 
own  government  forbids  him  to  render  voluntary  service  to  the 
enemy.  The  question  of  payment  is  discretionary  with  the 
belligerent  employer,  and,  as  in  the  case  of  other  requisitions, 
is  rather  a  matter  of  policy,  or  expediency,  than  of  strict  jus- 
tice.' 

The  policy  of  the  United  States  in  the  matter  of  requisi- 
tions has  been  far  from  liberal.  At  the  beginning  of  the  cam- 
paign in  Southern  Mexico,  General  Scott  was  directed  to  sub- 
sist his  troops  in  the  enemy's  country.  Upon  the  urgent  re- 
monstrances of  that  officer  as  to  the  injustice  and  impolicy  of 
such  a  course,  the  order  was  rescinded,  and  the  regulation  of 
the  matter  left  to  the  discretion  of  the  general  commanding 
in  the  field.  He  thereupon  directed  reasonable  prices  to  be 
paid  for  such  articles  as  were  needed  for  the  subsistence  of  his 
army,  and  experienced  so  little  difficulty  in  obtaining  them  as 
to  make  a  resort  to  requisitions  unnecessary.  During  the  war 
of  the  rebellion  generals  in  the  field  were  authorized  to  seize 
such  articles  of  subsistence,  or  forage,  as  were  needed  by  their 
commands.  For  the  property  thus  taken  receipts  were  to  be 
given,  payable  at  the  end  of  the  war,  upon  proof  of  loyalty. 

'  Hall,  pp.  425-427.     In  January,  iniij,  at  the  time  indicated,  a  certain 

187 1,  the  Germans,  who  were  then  number   of   the   officers   and    cm- 

in  military  occupation  of    Nancy,  ployes  would   be  seized  and  shot; 

required  the  services  of  five  hun-  — Hall,  p.  427,  note ;  H  Halleck.pp. 

dred  laborers  upon  a  work  of  re-  i  lo-i  13,  notes;  Creasy,  pjx  534-535; 

pairinj^'  the   railway — of  consider-  vol.  xx.  Kevue  de  Droit  Int.  pp.  362, 

able  imp(jrtance  to  the  success  of  383;  xix.  Ibid. p.  164;  Lawrence.Int. 

their  operations.     Notice  was  fj;iv-  Law,  §§  203,  204;  II  Guelle,  pp.  176- 

en  that  if  they  were  not  forthcom-  23;  ;  IV  Calvo,  §§  2242-2244. 
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If  such  proof  were  not  produced,  no  payments  were  to  be 
made.  This  amounted,  in  fact,  to  the  taking  of  enemy's 
property  without  compensation.' 

Contributions.  Contributions  are  levies  of  money  or  sup- 
plies, made  by  the  authority  of  a  belligerent  government, 
through  the  commander-in-chief  of  its  armies  in  the  field. 
They  are  levied  upon  the  property,  or  taxable  resources,  of  a 
city  or  district  of  territory.  They  are  usually  assessed,  collect- 
ed, and  paid  by  the  local  authorities,  upon  the  formal  demand 
of  the  invading  general.  If  the  amount  of  the  contribution 
be  not  paid,  or  delivered,  at  the  specified  time,  the  invader 
takes  such  measures  as  he  may  deem  necessary  to  enforce  his 
decree.  Unlike  requisitions  they  are  never  refunded,  or  reim- 
bursed, by  the  belligerent  who  levies  them,  though  they  may 
be  deducted  from  the  amount  of  an  indemnity  proposed  to  be 
levied  by  a  conquering  invader  in  the  preparation  of  the 
treaty  of  peace." 

Captured  Property  on  Land;  Booty.  Public  property  9n 
land,  and  in  some  instances  private  property  also,  may  be 
captured  by  a  belligerent.  Such  captured  property  is  called 
booty.  It  consists  of  all  public  property  that  is  susceptible  of 
capture  in  war,  and  of  such  private  property  as  is  susceptible 
of  direct  military  use.  In  strictness  all  articles  that  may  be 
obtained  by  way  of  requisition  fall  under  the  head  of  booty. 
Aside  from  the  articles  obtained  by  requisition,  booty  may 
consist  of  arms,  ammunition,  provisions,  and  military  supplies 
of  all  kinds,  and  of  all  public  and  private  property  captured  in 
battle,  or  as  a  direct  result  of  military  operations.^ 

^  Snow, p.  109;  II  Halleck, pp.  in,  '  For  the  latest  authoritative  dis- 

113;   IV  Calvo,  §§  2242-2255;  VII  cussion  of  this  subject,  see  the  arti- 

Pradier-Fodere,  §§  3020-3062.  cle,  "The  Right  of  Booty  in  Gen- 

^  Hall,   pp.  433-435 ;  Risley,   pp.  eral,  and   especially  the   Right  of 

140,    141;  Woolsey,  §    136;  Snow,  Maritime    Capture,"  by   Professor 

pp.  108,  109;  II  Halleck,  pp.  109-  Bluntschli,  in  the  Revue  de  Droit 

114;  VII  Pradier-Fodere,  §§  3062-  Int.  vol.  ix.  (1877),  p.  508;  x.  Ibid.  p. 

3065;  II  Twiss,  pp.  124,  125  ;  Law-  60;  see  also  II  Twiss,  p.  122  ;  Hall,§ 

fence.  Int.  Law,  §  204;    IV  Calvo,  435;  Risley,  p.  141  ;  II  Halleck,  pp. 

§§2231-2284;   Kliiber,  §  251  ;  Hefif-  1 1  5-1 18  ;  Lawrence,  Int.  Law,  §  199. 

ter,  §  130;    Vattel,  liv.  iii.  chap.  ix.  What  shall  be  the  subject  of  capt- 

§  165 ;  Walker,  Manual,  p.  145.  ure.as  against  the  enemy,  is  always 
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As  is  the  case  with  all  property  which  may  be  captured  in 
war,  on  land  or  sea,  the  title  first  vests  in  the  captor's  govern- 
ment.* Such  title  is  held  to  be  complete  after  twenty-four 
hours  of  actual  possession,  upon  the  presumption  that  secure 
possession  will  be  obtained  within  that  time.  The  capturing 
government  may  make  such  disposition  of  this  captured  prop- 
erty as  it  deems  best.  It  may  convert  it  to  its  own  use ;  it 
may  cause  it  to  be  sold,  and  may  appropriate  the  proceeds  of 
the  sale  to  governmental  uses;  or  it  may  decree  the  whole,  or 
a  part,  to  the  actual  captors  as  a  reward  for  their  services. 
The  British  Government,  in  certain  cases,  recognizes  and  re- 
wards such  services.  The  Government  of  the  United  States 
has  adopted  the  contrary  rule,  and  appropriates  to  its  own 
use  all  property  captured  by  its  armies  on  land. 

The  rules  regarding  booty  and  those  regarding  the  treat- 
ment of  private  property  seem  to  be  in  conflict.  They  are 
not  so  in  fact.  Private  property  on  land,  however  great  in 
amount,  is  exempt  from  capture  unless  it  be  susceptible  of 
direct  military  use  by  a  belligerent,  or  contributes  directly  to 
the  support  and  maintenance  of  his  armies.  Arms,  ammuni- 
tion, equipments,  and  all  sorts  of  military  stores,  clothing,  or 
cloth  suitable  for  uniforms,  shoes,  leather,  blankets,  medicines, 
and  food  and  forage  supplies  of  all  kinds,  are  susceptible  of 
such  appropriation.  Money,  unless  by  way  of  contribution, 
clothing  and  cloth  not  adapted  for  use  as  uniforms,  and  all 
other  products,  manufactures,  and  commodities,  are  exempt 
from  capture,  and  are  entitled  to  protection  by  the  laws 
of  war.' 

within  the  control  of  every  bellig-  '  Unless  restrained  by  govern- 
erent.  It  is  the  duty  of  his  mill-  mental  relations,  the  capture  of 
tary  forces  in  the  field  to  seize  and  movable  property  on  land  changes 
hold  that  which  is  apparently  so  the  ownersliip  of  it  without  ad- 
subject,  leaving  the  owner  to  make  judication. —  Lamar  7'^.  Browne, 
good  his  claim  as  against  the  capt-  92  United  States,  187;  Young  vs. 
ure  in  the  appropriate  tribunal  es-  United  States,  97  ;  Ibid.  39,  60. 
tablished  forthat  purpose.  In  that  '■'"The  very  ground  on  which  a 
regard  they  occupy  on  land  the  belligerent  army  must  encamp  is 
same  position  that  naval  forces  do  private  property;  the  crops  which 
at  sea.  —  Lamar  vs.  Browne,  92  it  must  trample  under  foot  in  its 
United  States,  187.  march  are  private   property;   the 
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Combatants  and  Non-combatants.  While  the  entire  body 
of  citizens  or  subjects  of  the  belligerent  states  become  enemies 
at  the  outbreak  of  war,  it  has  been  seen  that  this  status  of 
hostility  is  legal,  rather  than  actual ;  and  that  no  individual 
subject  of  either  state  can  take  an  active  part  in  military  opera- 
tions, or  commit  acts  of  hostility,  save  with  the  express  con- 
sent of  his  government,  as  expressed  by  its  taking  such  citizen 
into  its  military  service,  either  by  appointment  to  military 
ofifice,  or  by  enlistment,  or  conscription,  or  by  a  rising  in  mass. 
Persons  thus  expressly  authorized,  and  no  others,  may  do  acts 
of  hostility,  or  otherwise  participate  actively  in  the  operations 
of  war. 

A  combatant  is  a  person  who,  with  the  special  authorization 
of  his  government,  takes  part,  either  directly  or  indirectly,  in 
the  operations  of  war.  The  term  includes,  in  addition  to  the 
troops  of  the  line,  all  staff  -  officers,  surgeons  and  chaplains, 
officers  and  employes  of  the  supply  and  transport  service,  all 
agents,  contractors,  and  others  who  accompany  the  army  in  an 
official  capacity,  and  who  assist  in  its  movement,  equipment, 
or  maintenance;  and  all  retainers  to  the  camp.' 

A  non-combatant  is  a  resident  of  a  belligerent  state  who 
takes  no  part  in  the  war.  He  is  not  subject  to  the  laws  of 
war,  and  is  protected  by  them,  in  his  person  and  property,  so 
long  as  he  refrains  from  participation  in  military  operations." 

Treatment  of  Non-combatants  in  the  Theatre  of  War.    It 


farm    buildings    and   the   villages  cessity  of  the  case,  as  the  destruc- 

which  it  must  devastate  and  de-  tion  of  public  property ;  to  seize  it 

stroy  in  battle  are  private  property,  by  way  of  requisitions,  to  the  ex- 

The  vicissitudes  of  war  also  must  tent  to  which  such  requisitions  are 

sometimes  render  the  exaction  of  necessary  for  the  support  of  a  bel- 

supplies  for  the  support  of  an  army  ligerent  army,  is  justifiable  on  the 

moving  in  an  enemy's  country  im-  same  principle  as  the  war  itself  on 

perative,evenin thecaseofwell-dis-  which   the  army  is  engaged." — II 

ciplined  troops.   Respect,  therefore,  Twiss,  int.  chap.  pp.  40,  41. 
for  private  property  in  a  continental  '  II  Halleck,  pp.  2-22  ;  Snow,  pp. 

war  must  always  be  a  question  of  89,90;  Hall,  pp.  394,  395;  Risley,  pp. 

degree.     To  destroy  private  prop-  107-114;  IV  Calvo,  §§  2044-2065. 
erty,  where  such  destruction  is  nee-  ^  Hall,  pp.  395,  396;  II   Halleck, 

essary  to  facilitate  the  operations  of  pp.  68-73;  Snow,  pp.  89,  90;  Risley, 

war,  is  as  justifiable,  from  the  ne-  pp.  107,  108. 


THE   LAW   OF   WAR  313 

has  been  seen  that  the  subjects  of  two  belh'gerent  states  be- 
come enemies  at  the  outbreak  or  declaration  of  war.  They 
continue  in  this  hostile  relation  during  its  continuance.  This 
status  does  not  authorize  them  to  commit  acts  of  hostility, 
however,  which  can  only  be  undertaken  by  persons  having  the 
express  authorization  of  the  belligerent  governments.  The 
rest  of  the  population  of  a  belligerent  territory  are  not  only 
forbidden  to  take  an  active  part  in  military  operations,  but  are 
entitled  to  personal  immunity  and  protection  so  long  as  they 
refrain,  in  good  faith,  from  taking  part  in  the  war.  A  portion 
of  their  property  may  be  taken,  with  or  without  compensa- 
tion, their  houses  and  lands  may  be  occupied,  and  injured,  or 
possibly  destroyed,  as  a  matter  of  military  necessity;  but  their 
persons,  and  such  of  their  property  as  is  not  confiscable  by  the 
laws  of  war,  are,  by  the  same  laws,  completely  protected.  Any 
offence  committed  against  them,  or  their  property,  is  an  of- 
fence against  the  laws  of  war,  and  is  promptly  and  severely 
punished.  This  exemption  from  the  operations  of  war  they 
continue  to  enjoy  so  long  as  they  take  no  active  part  in  hos- 
tile operations.  If,  on  the  other  hand,  they  take  an  active 
part  in  military  operations,  with  the  authority  of  their  gov- 
ernment, they  become  a  part  of  its  military  force,  and  are 
treated  accordingly.  If  they  act  without  such  authorization, 
and  in  violation  of  the  usages  of  war,  they  are  no  longer  pro- 
tected, but  are  punished  according  to  the  nature  and  degree 
of  their  offence.' 

Prisoners  of  War.  A  prisoner  of  zvar  is  a  combatant  who, 
by  capture  or  surrender,  falls  into  the  hands  of  an  enemy.  In 
strictness  an  enemy  has  the  right  to  make  prisoners  of  those 
persons  only  whom  he  may  lawfully  kill  in  war.  In  practice, 
however,  the  former  class  is  much  more  numerous  than  the 
latter.  This  is  because  the  right  of  making  prisoners,  as  now 
exercised,  inflicts  no  particular  hardship  upon  the  captured 
per.son  ;  while  his  detention,  as  a  prisoner,  may  serve  to  ma- 


'  Woolsoy,  §  r35  ;  Risley,  pp.  roy-     for  United  States  Armies,  etc.  pars, 
108  ;  Hall,  pp.  397-398  ;  Instructions     20-23;  VII  Israel icr- Fodcre,  §  3019, 
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terially  injure  the  enemy,  by  impeding  him  in  his  military  op- 
erations, or  by  interfering  with  the  efficient  administration  of 
his  government.  For  this  reason  "  he  may  capture  all  persons 
who  are  separated  from  the  mass  of  non-combatants  by  their 
importance  to  the  enemy's  state,  or  by  their  usefulness  to  him 
in  his  war.  Under  the  first  of  these  heads  fall  the  sovereign 
and  the  members  of  his  family  when  non-combatants,  the 
ministers  and  high  officers  of  the  government,  diplomatic 
agents,  and  any  one  who,  for  special  reasons,  may  be  of  Im- 
portance at  a  particular  moment."  ' 

Treatment  of  Prisoners.  So  soon  as  an  individual  of  the 
enemy  ceases  his  armed  resistance  he  becomes  vested  with  all 
the  rights  of  a  prisoner  of  war.  The  right  to  injure  him  is,  at 
that  instant,  changed  into  the  duty  of  protecting  him,  and  of 
preventing  his  escape.  The  public  property,  arms,  equipments, 
and  any  articles  susceptible  of  military  use,  found  in  the  pos- 
session of  a  prisoner  at  the  time  of  his  capture,  become  the 
property  of  the  capturing  state.  His  private  property  is 
respected,  and  secured  to  him,  by  the  usages  of  war.  Were 
it  not  so  protected  every  consideration  of  honor  and  humanity 
should  deter  his  captor  from  any  act  of  aggression  towards 
one  who,  from  his  situation,  is  unable  to  defend  himself.^ 

Prisoners  are  usually  sent  to  the  captor's  state,  or  are  re- 
moved to  points  at  a  distance  from  the  actual  theatre  of  war, 
where  they  can  be  securely  held.  They  are  fed  and  clothed 
at  the  expense  of  the  captor's  government.  They  are  entitled, 
in  addition  to  proper  food  and  clothing,  to  medical  attend- 

'II   Halleck,    pp.    73-75;    Hall,  state. — VII  Opinions  of  Attorney- 

pp.  403-406;  Risley,  p.  129;  Snow,  General,  p.  122.      But  if  such  pris- 

pp.    90-91;    Woolsey,    §    134;    IV  oner  of  war  be  taken  on  shore,  he 

Calvo,  §§  2133,  2134;  I  Quelle,  pp.  becomes  subject  to  the  local  juris- 

187-196.  diction  or  not,  according  as  it  may 

^  Snow,  pp.  98-99;  Boyd's  Whea-  be    agreed    between    the    political 

ton,  §  343;  II  Halleck,  pp.  74-75;  authorities  of  the  belligerent  and 

Risley,  p.  130;  Hall,  pp.  405-407.  neutral  power. — Ibid.      For  text  of 

A  prisoner  of  war  on  board  a  for-  Convention,  see  Appendix  F,  Con- 

eign  man-of-war,  or  of  her  prize,  vention  No.  4.      See,  also,  Geneva 

cannothe  veleasedhy  habeas  corpus  Convention  of  1906,  Appendix  E, 

issuing  from  courts  either  of   the  post. 
United   States  or  of  a  particular 


THE    LAW   OF   WAR  315 

ance,  and  to  a  reasonable  allowance  of  fuel,  quarters,  bedding, 
and  camp  equipage.  They  are  subject  to  such  measures  of 
restraint  as  are  necessary  to  their  safe-keeping;  and  are  held 
to  the  observance  of  such  sanitary  and  police  regulations  as 
are  made  necessary  by  their  confinement.  The  rules  of  war 
authorize  a  belligerent  to  require  them  to  perform  a  certain 
amount  of  labor,  as  a  reimbursement  of  the  cost  of  their  sup- 
port. No  labor  may  be  required  of  them,  however,  that  is 
calculated  to  assist  the  captor,  directly,  in  his  military  opera- 
tions. In  recent  times  the  practice  has  been  to  require  no 
services  of  prisoners  of  war  except  such  as  have  contributed 
directly  to  their  conrifort  and  welfare.' 

Prisoners  of  war  are  not  guilty  of  a  crime  in  having  de- 
fended their  country.  Their  confinement,  therefore,  cannot 
assume  a  penal  character,  but  must  consist  in  such  measures 
of  detention  as  will  secure  them  against  danger  of  escape.  A 
prisoner  of  war,  in  attempting  to  escape,  does  not  commit  a 
crime.  It  is  his  duty  to  escape  if  a  favorable  opportunity  pre- 
sents itself.  It  is  equally  the  duty  of  his  captor  to  prevent  his 
escape,  and  he  is  justified  in  resorting  to  any  measures,  not 
punitive  in  character,  that  will  best  secure  that  end.  A  pris- 
oner of  war  may  be  killed  in  attempting  to  escape.  If  recapt- 
ured his  confinement  may  be  made  more  rigorous  than  before." 

According  to  the  present  rule  of  international  law  the 
status  of  a  prisoner  of  war  may  be  terminated — i.  By  ex- 
change ;  2.  By  ransom  ;  3.  By  the  treaty  of  peace  at  the  end 
of  the  war;  4.  By  a  successful  escape  ;  5.  By  death  either  in 
camp  or  detention  or  when  released  on  parole. 

Internment  of  Prisoners  in  Neutral  Territory.  Com- 
batants who  take  refuge  in  neutral  territory,  to  escape  capture 
at  the  hands  of  the  opposing  belligerent,  occupy,  in  some  re- 
spects, the  status  of  prisoners  of  war.  At  the  instant  of  en- 
trance to  such  territory,  and   as  a  necessary  consequence  of 

'  I  Guelle,  pp.  200-202;   Hall,  §  ^  I  Guelle,  pp.  202-204;   Hall,  § 

132;   IVCalvo,  §§2147,  2148;  art.  132;   Risley,   p.    131;    I\'   Calvo,    § 

6     Convention     of     '1  he      Hague,  2150;   chap.  ii.  Convention  of  The 

1809;      VI^     Pradier -  Fod6rc,     §§  Hague,  1907.     For  text  see  Appen- 

2805,  2806.  dix  F,  Convention  No.  4. 


3l6     THE  ELEMENTS  OF  INTERNATIONAL  LAW 

their  admission,  they  become  subject  to  the  jurisdiction  of 
the  neutral  state  whose  hospitality  they  have  thus  invoked. 
They  are  interned  by  that  government,  at  such  places  as  it 
sees  fit  to  designate,  and  are  subjected  to  such  measures  of 
restraint  as  it  may  deem  necessary  to  the  maintenance  of  its 
neutral  obligations.  They  are  supported,  while  so  interned, 
by  the  neutral  government,  and  the  cost  of  their  maintenance 
is  subsequently  reimbursed  by  the  government  of  the  state  of 
whose  military  establishment  the  interned  troops  form  a  part.' 
Exchange  of  Prisoners.  The  exchange  of  prisoners  be- 
tween belligerents  is  made  in  accordance  with  agreements,  en- 
tered into  for  that  purpose,  called  cartels.  The  making  of 
such  agreements  is  purely  voluntary,  and  cannot  be  con- 
strained by  subjecting  prisoners  to  special  hardships.  The 
time,  place,  and  method  of  exchange  are  fully  detailed  in  the 
cartels,  the  provisions  of  which  Jre  always  strictly  construed. 
The  basis  of  exchange  is  usually  that  of  strict  equivalents, 
man  for  man,  rank  for  rank,  disability  for  disability.  The  ex- 
changeable values  of  the  different  grades  of  officers  and  non- 
commissioned officers  are  established,  and  expressed  in  terms 
of  private  soldiers.  Numbers  are  then  computed  for  exchange 
upon  the  basis  thus  agreed  upon.  An  excess  on  either  side 
may  constitute  a  credit,  or  may  be  extinguished  by  a  payment 
of  money.  Prisoners  of  war  who  escape  from  confinement, 
or  who  are  exchanged,  are  by  such  acts  revested  with  all  the 
rights  of  belligerents.  The  binding  force  of  cartels,  like  that 
of  all  other  agreements  between  belligerents,  rests  upon  the 
good  faith  of  the  contracting  parties.  If  the  terms  of  a  car- 
tel are  violated  by  one  belligerent  they  cease  to  be  obligatory 
upon  the  other.'' 

'  After  the  battle  of  Sedan,  in  oners  in  neutral  territory  is  regu- 

1870,     considerable     numbers     of  lated  by  the  provisions  of  Articles 

French  troops  took  refuge  in  Bel-  57-60   of  the   Convention    of  the 

gian  territory,  where  they  were  in-  Hague  of  1899. 

terned  and  supported  by  the  Bel-  ''Hall,  pp.  411-413;  II   Halleck, 

gian  Government.    As  between  the  pp.  75-78  ;  Risley,  pp.  130,  131  ;   III 

signatory   parties   to    that    instru-  Phillimore,  pp.  163,   164,   1 81-184; 

ment,  the  subject  of  the  internment  Snow,  pp.  98,  99;  VVoolsey,  §  134: 

of  wounded  and  unwounded  pris-  Bovd's  Wheaton,  §§  344,  344a;  Vat- 
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Cartel  Ships.  The  use  of  what  are  known  as  "  cartel 
ships  "  in  the  conveyance  of  prisoners  of  war  from  one  bel- 
ligerent port  to  another  for  purposes  of  exchange,  in  pur- 
suance of  cartels  to  that  effect,  is  of  relatively  frequent  occur- 
rence, and  is  fully  sanctioned  by  international  law.  Cartel 
ships,  while  so  employed,  are  exempt  from  capture  by  cruisers 
of  the  other  belligerent,  provided  that  no  contraband  articles 
are  attempted  to  be  conveyed  as  part  of  their  cargo,  and  the 
terms  of  the  cartel  are  otherwise  carried  out  in  good  faith.' 

Ransom.  The  release  of  prisoners  of  war  in  consideration 
of  a  payment  of  money  called  ransom,  was  a  consequence  of 
the  ancient  rule  by  which  a  person,  captured  in  war,  became 
the  property,  and,  therefore,  the  slave  of  his  captor.  The 
practice  did  not  come  to  an  end,  however,  with  the  extinc- 
tion of  slavery,  but  continued  in  existence  until  relatively 
recent  times,  the  rule  being  that  a  state  was  bound  to  secure 
the  release  of  its  subjects  who  were  held  by  the  enemy  as 
prisoners  of  war.  Such  release  could  be  effected  by  exchange, 
or  by  ransom,  and  bases  of  exchange  and  ransom  were  fixed, 
by  cartel  between  the  belligerents,  at  the  beginning  of  the 
war.  Although  the  practice  has  become  practically  obsolete, 
certainly  so  far  as  civilized  states  are  concerned,  the  circum- 
stances of  future  wars  may  be  such  as  to  warrant  its  recog- 
nition in  the  disposition  of  prisoners  of  war." 

Paroles.  A  parole  is  a  promise,  either  verbal  or  written, 
made  by  an  individual  of  the  enemy,  by  which,  in  considera- 
te!, liv.  iii.  chap.  viii.  §  153;  I  Guelle,  mutual  exchange  of  prisoners  of 
pp.  213-215;  IVCalvo,  §§2156,  2157;  war,  and  therefore,  properly  speak- 
VII  Pradier-Fodere,  §§  2831-2842;  ing.  it  can  have  place  between  bel- 
li Twiss,  §  178.  liferents  only. —  The  Rose  in  Bloom, 

'  The  employment  to  which  the  I  Dodson,  60 ;  III  Phillimore.  pp. 
privilege  of  cartel  is  allowed  is  of  a  181-184;  Snf)vv,  p.  98. 
very  particularnature.  It  is  a  mode  '^  Vattcl,  liv.  iii.  chap.  viii.  §§  i  53, 
of  intercourse  between  hostile  na-  154;  Hall,  i^  134;  II  Ilalleck,  pp. 
tions  invented  for  the  purpose  of  75,76;  II  Twiss,  §§  i77.  '7^;  Man- 
alleviating,  in  some  degree,  the  ning,  pp.  212,217;  Rislcy,  p.  127  ; 
calamities  of  war.  by  restoring  to  Dana's  Wheaton,  §  344  ;  III  Pliilli- 
their  liberty  those  individuals  who  more,  p.  164;  Vll  I'radier-Fodcrc, 
may  ha[)pen  tf>  have  fallen  into  a  §§  2843-2848;  IV  Calvo,  §  2158. 
state  of   captivity.      It  is  for  the 
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tion  of  certain  privileges  or  advantages,  he  pledges  his 
honor  to  pursue,  or  refrain  from  pursuing,  a  particular 
course  of  conduct.  Paroles  are  ordinarily  received  only 
from  officers,  and,  when  necessary,  are  given  by  officers, 
for  the  enlisted  men  of  their  commands.  They  are  ac- 
cepted from  enlisted  men  only  in  exceptional  cases.  Pa- 
roles are  given  by  officers  to  secure  greater  freedom  of 
movement  or  to  obtain  special  privileges  while  held  by  the 
enemy  as  prisoners  of  war.  These  may,  or  may  not,  be  in 
writing.  They  are  also  given  to  obtain  a  release  from  cap- 
tivity, with  permission  to  return  home.  Such  paroles  are 
accompanied  by  a  pledge  to  refrain  from  taking  part  in  an 
existing  war  until  regularly  exchanged.  They  are  given 
in  writing,  usually  in  duplicate,  one  copy  being  retained  by 
the  captor,  the  other  by  the  officer  giving  the  parole.  These 
instruments  are  obligatory  upon  the  governmert  of  the 
state  to  which  the  individual  belongs  only  when  accepted, 
or  recognized,  by  its  authority.  That  government  may 
refuse  to  permit  its  officers  to  give  their  paroles,  when  held 
as  prisoners  of  war,  and  may  refuse  to  recognize  them 
when  given.  In  such  an  event,  however,  it  is  the  duty  of 
the  paroled  officer  to  return  at  once  to  captivity.  As  legal 
instruments,  paroles  lose  their  binding  force — i.  Upon  the 
formal  exchange  of  the  paroled  officer;  2.  At  the  termina- 
tion of  the  war. 

A  breach  of  parole  is  an  offence  against  the  laws  of  war. 
Its  enormity  consists  in  the  breach  of  good  faith  that  is 
involved  in  the  commission  of  the  offence.  The  punish- 
ment inflicted  is  in  proportion  to  the  importance  of  the 
parole  given.  The  extreme  penalty  is  death,  which  may 
be  inflicted  upon  a  paroled  prisoner  who  is  captured  in  arms 
before  he  has  been  regularly  exchanged.* 

Treatment  of  the  Sick  and  Wounded.  It  has  long  been 
regarded  as  a  well-established  and  highly  obligatory  rule  or 

'Hall,  pp.  407-411;  II  Halleck,  pp.  204-21,^;  Vattel,  liv.  iii.  chap, 
pp.  77,  78;  Risley,  p.  131;  Snow,  viii.  §  151;  Pradier-Fodere,§§  2823- 
pp.  98,99;  Woolsey,§  134;  I  Quelle,      2830;    IV  Calvo,  §§  2151,  2152. 
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custom  of  civilized  warfare  that  the  sick  and  wounded  are 
entitled  to  the  most  humane  consideration — not  only  at 
the  hands  of  their  own  government,  but  from  the  belliger- 
ent into  whose  custody  they  happen  to  fall.  The  estab- 
lished practice  in  that  regard  was  first  made  the  subject 
of  treaty  stipulation  in  the  Geneva  Convention  of  August 
2,  1864,  in  which  the  symbol  of  the  Red  Cross  was  adopted 
as  the  emblem  and  distinctive  sign  of  the  convention.  The 
agreement  of  1864  was  amplified,  to  some  extent,  by  the 
supplemental  convention  of  October  10,  1868.  The  re- 
quirements of  the  Geneva  Convention  of  1868,  in  respect 
to  the  treatment  of  sick  and  wounded  in  maritime  warfare, 
have  been  replaced  by  the  conventions  of  July  29,  1899, 
and  October  18,  1907,  at  The  Hague.  The  conventions  of 
1864  and  1868  have  also  been  replaced,  in  their  applica- 
tion to  the  treatment  of  the  sick  and  wounded  in  warfare 
on  land,  by  the  Geneva  Convention  of  1906.^ 

Crimes  and  Offences  Against  the  Laws  of  War 

Nature  and  Character.  Certain  acts  done,  or  offences 
committed,  in  the  immediate  theatre  of  military  opera- 
tions, during  the  continuance  of  hostilities,  are  regarded 
by  all  nations  as  violations  of  the  laws  of  war.  They  are, 
in  fact,  crimes  at  international  law,  and  may  be  punished 
by  the  belligerent  who  suffers  by  their  commission;  and 
such  an  infliction  of  punishment,  by  one  belligerent,  fur- 
nishes the  other  with  no  ground  for  complaint  or  retalia- 
tion.^ As  these  offences  derive  their  criminal  character 
from  the  existence  of  war,  and  only  retain  it  during  its 
continuance,  it  follows  that  they  lose  that  quality  at  the 
close  of  the  war,  when  they  cease  to  be  punishable. 

'  For  text  of  the  Geneva  Conven-  44,  47;  Hall,  pp.  413,  414.      In  the 

tion  of  July  6,  1906,  see  Appendix  military    service    of    the     United 

B;   for  the   Hague  Convention  of  States  such  tribunals  are  known  as 

October  18,  1907,  see  Appendix  F,  military    commissions.      This    tri- 

Convention  No.  10.  bunal  was  first  resorted  to  by  Gen- 

^11    Halleck,    pp.    452-454;    In-  eral    Scott,    durinj>;    the   war   with 

structions  for  Armies  f)f  the  United  Mexico,  for  the  trial  of  persons  not 

States,  etc..  jjaragraphs  4,  5,  12,  13,  subject  to  the  Articles  of  War  and 
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Military  Jurisdiction,  The  trial  of  persons  charged 
with  crimes  committed  in  violation  of  the  law  of  war,  or 
for  offences  created  by  the  municipal  law  of  a  belligerent, 
constitute  an  exercise  of  military  jurisdiction. 

Military  jurisdiction  is  of  two  kinds;  first,  that  which  is 
conferred  and  defined  by  statute;  second,  that  which  is  de- 
rived from  the  laws  or  usages  of  war.  Military  offences 
under  the  statute  law  must  be  tried  in  the  manner  therein 
directed;  but  non-statutory  military  offences  are  tried 
and  punished  under  the  common  law  of  war.  The  char- 
acter of  the  courts  which  exercise  these  several  forms  of 
jurisdiction  depends  upon  the  local  laws  of  each  partic- 
ular country.' 

In  the  armies  of  the  United  States  the  first  is  exercised 
by  courts-martial;  while  cases  which  do  not  come  within 
the  "Rules  and  Articles  of  War,"  or  the  jurisdiction  con- 
ferred by  statute  on  courts-martial,  are  tried  by  military 
commissions.^ 

If,  therefore,  an  offence  against  the  law  of  a  belligerent 
state  be  committed  by  a  person  belonging  to  its  military 
establishment,  or  otherwise  subject  to  its  military  juris- 
diction, such  offender  is  tried  by  the  appropriate  military 
tribunal  of  the  offended  state;  if,  on  the  other  hand,  the 
offence  is  not  made  criminal  by  the  law  of  that  state,  or 
if  the  offender  is  not  subject  to  its  military  law,  or  if  both 
offender  and  offence  are  without  its  military  jurisdiction, 
the  case  is  usually  referred  to  a  military  commission  for 
trial,  and  the  sentence  imposed  by  the  commission,  if  ap- 

for  the  trial  of  military  persons  Calvo,  §§  2 184-2 192;  VII  Pradier- 
for  offences  not  triable  by  general  Fodere,  §§  2973-2988;  III  Dig.  Int. 
courts-martial.  The  tribunal  be-  Law,  §§354,  355;  Dana's  Wheaton, 
fore  which  Major  Andre  was  tried,  §§  345,  346,  notes  167-169. 
at  West  Point,  in  1780,  although  '  II  Halleck,  pp.  452-455;  II 
described  as  a  court-martial  in  the  Guelle,  pp.  20-37;  ^H  Pradier- 
order  creating  it,  was,  in  fact,  a  Fodere,  §§  2976-2988;  IV  Calvo, 
military  commission,  as  the  Arti-  §§  2166,  2167,  2 186-2 198. 
cles  of  War  then  in  force  did  not  '  Instructions  for  the  Govern- 
confer  jurisdiction  upon  courts-  ment  of  the  Armies  of  the  U.  S.,  etc. 
martial  for  the  trial  of  the  offence  par.  13.  See  Appendix  A.;  II  Hal- 
charged  in  Major  Andre's  case —  leek,  p.  120;  II  Winthrop,  Military 
that  of  being  a  spy.      See  also  IV  Law,  pp.  18-47,  57~94- 
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proved  by  him,  is  carried  into  effect  by  the  general  com- 
manding-in-chief in  the  occupied  territory.* 

Spies.  A  spy  is  a  person  who  enters  the  lines  of  an  army 
in  disguise,  or  under  false  pretences,  for  the  purpose  of  secur- 
ing information.  An  individual  who,  in  the  proper  uniform  of 
his  army,  penetrates  within  an  enemy's  lines,  is  not  a  spy,  for 
it  is  the  duty  of  the  enemy  to  maintain  his  line  of  outposts  at 
such  strength  and  efificiency,  in  point  of  numbers,  as  will  make 
it  impossible  for  individuals  to  pass  them.  Concealment  or 
disguise,  and  the  employment  of  false  pretences,  are  essential 
elements  to  the  crime  of  being  a  spy.^  Those  who  undertake 
to  gain  information  of  the  enemy's  movements  by  means  of 
balloons  cannot  be  regarded  as  spies,  for  none  of  the  essential 
conditions  of  the  offence  attend  such  operations.  Spies  are 
employed  at  rates  of  pay  commensurate  to  the  risks  they  un- 
dertake, and  are  presumed  to  be  aware  of  the  penalty  incurred 
in  the  event  of  their  being  captured  by  the  enemy.  Service 
as  a  spy  is  voluntary,  and  cannot  be  compelled.  A  state  can- 
not require  an  individual  in  its  military  service  to  act  as  a  spy. 
If  it  permits  or  authorizes  a  person  in  its  military  or  naval  ser- 
vice to  act  in  that  capacity,  the  fact  of  his  being  in  such  ser- 
vice will  not  screen  him  from  punishment,  should  he  be  appre- 
hended by  the  enemy  ;  nor  will  retaliation  be  justifiable  on  the 
part  of  the  belligerent  who  so  employs  persons  in  his  military 
service. 

For  being  a  spy  the  punishment  is  death.  An  individual 
charged  with  the  crime  cannot  demand  a  trial ;  it  is  granted, 
if  at  all,  by  the  municipal  law  of  the  captor's  state;'   or   in 

'  Davis,  Mil.    Law,  pp.  5,  42-60,  schli,  §§  628-631  ;  III  Piiilliinorc,  § 

300-313;  II   Winthnjp,   Mil.  Law,  96;  Field,  Int.  Code,  §802;  I  Guelle, 

pp.  18-47,  57-94;  III  Dij,'.  Int.  Law,  pp.    122-126;    IV  Calvo,  §§  2111- 

§354;  VII  Pradicr-Foderc,  §§2974-  2114;  VI  Fradier-Foderc,  §§  2765- 

2989.  2768;  Articles  30  and    31  Conven- 

^  II  Halleck,  pp.  30-35  ;  Hall,  pp.  tion  of  The  Haj;ue.  1899. 

537-539;  II   Ferguson,  §  192;  Ris-  "II    Ilaileck,  p.  30;    Woolsey,  § 

ley,  p[).    121-124;    HefTter,   §    250;  141;  Snow,  p.  96;  §   1343  Revised 

Kliiber,  §§266-2660;  Vattel,  liv.  iii.  Statutes  (U.  S.) ;  Hall,  pp.  537.  538; 

chap.  X.  §§  179-182;  Grotius,  liv.  iii.  Ill  Fhilliniore,  §  96;  Art.  21  Brus- 

chap.  iv.  §  18  ;  Snow,  p.  96  ;  Blunt-  sels  Conference.     After  the  retreat 
21 
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consequence  of  treaty  stipulations  between  the  opposing  bel- 
ligerents.' 

Guerillas.  These  are  persons  who  lurk  in  the  vicinity  of  an 
army,  and  commit  acts  of  hostility  without  the  authorization 
of  their  government,  or  who  carry  on  their  operations  in  vio- 
lation of  the  laws  of  war.  Guerillas  are  not  to  be  confounded 
with  bands  or  organized  parties,  commissioned  by  their  gov- 
ernment and  forming  a  part  of  its  regular  forces,  called  par- 
tisans, whose  operations,  however  annoying  to  an  enemy,  are 
perfectly  lawful  so  long  as  they  are  carried  on  in  accordance 
with  the  laws  of  war.  Guerillas,  however,  are  not  partisans, 
"  their  acts  are  unlawful,  and  when  captured  they  are  not 
treated  as  prisoners  of  war,  but  as  criminals,  subject  to  the 
punishment  due  to  their  crimes.  .  .  .  The  perpetrators  of  such 


of  Washington  from  Long  Island, 
Captain  Nathan  Hale,  an  officer 
of  the  Revolutionary  army,  re- 
crossed  to  that  island  and  entered 
the  British  lines  with  the  express 
purpose  of  obtaining  information 
as  to  the  strength,  movements,  and 
purposes  of  the  enemy.  In  1780 
Major  Andre  became  the  agent  in 
effecting  the  bribery  of  Arnold  with 
a  view  to  induce  that  officer  to  be- 
tray the  post  committed  to  his 
charge.  On  his  return  to  New 
York,  and  while  within  the  Ameri- 
can lines,  Andre  was  captured  by 
the  outposts  of  the  enemy.  In 
both  cases  the  officers  were  capt- 
ured within  the  lines  of  the  enemy 
in  disguise,  with  intent  to  obtain 
information  as  to  his  strength  and 
purposes ;  both  were  condemned 
to  death  and  executed  for  the  same 
violation  of  the  laws  of  war.  These 
cases  illustrate  the  rule  that,  while 
an  officer  or  enlisted  man  may  not 
be  compelled  to  act  as  a  spy,  the 
service  of  either  in  that  capacity  is 
by  no  means  dishonorable.  The 
severe  punishment  imposed  is  jus- 
tified by  the  danger  to  which  bellig- 
erents  are  exposed  by  the  opera- 


tions of  spies  and  secret  agents; 
the  service  itself,  though,  as  we 
have  seen,  not  one  upon  which  a 
military  person  may  properly  be 
detailed,  is  honorable  when  under- 
taken by  a  soldier  for  patriotic 
motives,  as  was  especially  the  case 
with  Captain  Hale  ;  it  ceases  to  be 
honorable  only  when  it  is  under- 
taken for  purely  mercenary  mo- 
tives.— II  Halleck,  pp.  32,  33. 

'  Article  30  of  the  Rules  of  War 
on  Land,  adopted  by  the  Peace 
Conference  at  The  Hague,  in  1907, 
contains  the  requirement  that,  in 
wars  to  which  the  signatory  powers 
are  the  belligerent  parties,  persons 
charged  with  acts  of  espionage  shall 
be  tried  by  the  appropriate  military 
tribunals  of  the  captor  state  before 
undergoingthe  infliction  of  the  pun- 
ishment authorized  by  the  laws  of 
war.  Article  31  of  the  same  con- 
vention, provides  that  spies  who 
are  captured,  after  having  success- 
fully returned  to  the  lines  of  the 
army  which  employs  them,  shall 
not  be  liable  to  trial  or  punishment 
for  offences  committed  prior  to  such 
successful  return.  For  text  of  this 
undertaking,  see  App.F,  Con.  No.  4. 
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acts,  under  such  circumstances,  are  not  enemies,  legitimately  in 
arms,  who  can  plead  the  laws  of  war  in  their  justification,  they 
are  robbers  and  murderers,  and,  as  such,  may  be  punished."' 

Pillaging  consists  in  the  forcible  taking  of  property  in  an 
enemy's  country,  without  authority,  or  in  disobedience  of 
orders.  It  has  been  seen  that  the  laws  of  war  prescribe  a 
method  in  strict  accordance  with  which  certain  kinds  of  prop- 
erty may  be  taken  in  war.  If  it  be  taken  in  any  other  way 
such  taking  constitutes  pillage,  and  is  punishable  accordingly. 
There  can  be  no  higher  test  of  discipline  in  a  command  than 
is  shown  by  the  manner  in  which  the  private  property  of  an 
enemy  is  treated  within  its  sphere  of  operations.  If  such 
property  is  respected,  if  acts  of  pillage  are  strictly  repressed 
and  severely  punished,  the  discipline  is  good.  If  property 
and  life  are  unsafe  in  its  vicinity,  if  irregular  seizures  are  per- 
mitted, if  orchards  and  fields  are  devastated,  discipline  worthy 
of  the  name  cannot  be  said  to  exist.* 

The  punishment  of  pillage  varies  with  the  nature  of  the 
offence.     The  extreme  penalty  is  death. 

Crimes  of  Violence.  Certain  crimes  of  violence,  such  as 
murder,  robbery,  mayhem,  rape,  burglary,  assault  and  battery, 
and  assaults  with  intent  to  commit  crime,  when  committed 
by,  or  against,  residents  or  individuals  of  the  invading  army, 
are  punishable  by  military  commissions,  or  other  tribunals  of 
like  jurisdiction.  The  punishment  inflicted  is  usually  more 
severe  than  that  awarded  by  the  law  of  the  place  where  the 
offence  is  committed.  This  course  is  made  necessary  by  the 
fact  that,  in  the  immediate  theatre  of  war,  all  civil  authority 
is  suspended,  the  local  courts  being  prevented,  by  the  fact  of 
war,  from  exercising  their  ordinary  functions.     If  such  crimes 

'  II  Hallcck,  p.  7.     General  Hal-  ton,  §  346a;  Kliibcr,  §  263;  Snow, 

leek  \nc\u(](is  ifi^eriV/as  and  parti-  pp.99, 100;  Article  31  BrusselsCon- 

sans  under  the  same  dcsij^nution.  ference;  Woolsey,   §   138;    II  Hal- 

In  this  matter  it  is  rather  the  ser-  leck,    pp.    113,    114;    IV  Calvo,  §§ 

vice  in  which  these  persons  are  en-  2223-3225;   Guelle,  pp.    158-164; 

j>af,'ed,  tlian  their  name,  by  which  Bliintschli,  §§  661-663  ;  Articles  23 

their  status  is  regulated.  and  28  Convention  of  The  Hague, 

''Hall,pp.423, 424;  Boyd's  Whca-  1907.    See  App.  E,  Con,  No.  4. 
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were  not  punished  by  the  belh'gerent  they  would  go  unpun- 
ished, a  most  undesirable  event  from  every  point  of  view. 
Crimes,  at  such  a  time,  are  of  more  frequent  occurrence,  and 
are  usually  of  greater  enormity,  than  during  a  state  of  peace. 
The  ordinary  restraints  of  law  are  removed  or  suspended,  and 
the  criminal  class  soon  asserts  itself  as  it  finds  that  oppor- 
tunity, temptation,  and  apparent  immunity  go  hand  in  hand.' 
The  very  presence  of  a  hostile  force  upon  the  soil  of  a  country 
seems  to  breed  a  special  criminal  class.  This  class  is  recruited 
by  deserters  from  both  armies,  who,  operating  singly  or  in 
small  bands,  commit  depredations  of  all  kinds,  accompanying 
their  criminal  acts  with  the  most  barbarous  atrocities.*  It  is 
to  the  suppression  of  this  kind  of  brigandage  that  every  bel- 
ligerent finds  himself  obliged  to  devote  considerable  time 
and  attention,  and,  not  infrequently,  a  large  amount  of  mili- 
tary force.  No  repressive  measures  are  too  severe  which 
effect  any  reduction  in  this  kind  of  crime.  The  criminals 
themselves  are  outlaws,  beyond  the  protection  of  all  law,  civil 
or  martial,  and  may  be  hunted  down  like  wild  beasts.* 

Collective  Responsibility  of  Communities  for  Acts  of  In- 
dividuals. Where  offences  against  the  laws  of  war  are  com- 
mitted by  residents  of  a  particular  locality,  under  such  cir- 
cumstances as  to  render  the  detection  of  the  individual 
offenders  difficult  or  impossible,  the  town,  district,  or  other 
organized  community,  in  which  the  offences  are  being  com- 
mitted, may  be  held  collectively  responsible  for  their  commis- 
sion; in  this  way  making  the  community  responsible  for  the 
misdeeds  of  its  individual  members.     To  justify  a  resort  to 

'  Instanceshave  occurred  inwhich  martial,  subject,  however,  to  the  re- 
prisons  and  jails  have  been  emptied  quirement  that  "  the  punishment  in 
upon  the  approach  of  an  invading  any  such  case  shall  not  be  less  than 
army.  the  punishment  provided,  for  the 

*  Hall,  pp.  413-416;  III  Phill.  p.  likeoffence,  by  the  laws  of  the  state, 
156;  Instructions  for  the  Armies  territory,  or  district  in  which  such 
of  the  U.S.  par.  44.  Such  offences,  offence  may  have  been  committed." 
when  committed  in  the  theatre  of  —58th  Article  of  War,  §  1342  Re- 
operations of  an  army  of  the  United  vised  Statutes  of  the  United  States. 
States,  in  time  of  war,  are.  by  the  '  Paragraphs 44,  84,  American  In- 
terms  of  the  58th  Article  of  War,  structions  ;  Bluntschli,  §§  641-643  ; 
made  triable  by  a  general   court-  II  Halleck,  pp.  113,  114. 
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this  procedure,  however,  the  local  authorities  must  be  in  a 
position  to  act,  by  way  of  prevention,  and  the  unlawful  acts 
alleged  to  have  been  committed  must  be  within  the  power  of 
such  authority  to  control,  by  an  exercise  of  reasonable  dili- 
gence, in  respect  to  the  measures  of  prevention  resorted  to 
with  a  view  to  the  prevention  or  repression  of  the  conduct 
complained  of.'  The  methods  resorted  to  in  dealing  with 
such  a  community  will  depend  upon  the  circumstances  of  the 
particular  case.  Privileges  may  be  withheld,  individual  rights 
may  be  suspended,  or  denied,  trade  may  be  curtailed,  or  sub- 
jected to  unusual  impositions,  punitive  damages  may  be  as- 
sessed and  collected,  or  hostages  may  be  taken  as  security  for 
the  good  behavior  of  the  inhabitants  of  the  disturbed  district. 

Retaliation.  In  the  cases  already  described,  the  offence  has 
been  committed  by  an  individual,  or  by  a  number  of  individu- 
als, acting  singly,  or  as  conspirators,  or  joint  offenders  ;  and 
the  observance  of  the  laws  of  war  is  secured  by  the  punish- 
ment of  the  particular  offenders  by  the  reference  of  their  cases 
to  an  appropriate  military  tribunal.  It  happens  not  infre- 
quently, however,  that  the  real  offender  is,  not  the  individual, 
but  the  government  of  the  belligerent  state,  or  the  command- 
ing general  of  its  armies  in  a  particular  theatre  of  military 
operations ;  and  the  offence  consists  in  the  violation  of  a  par- 
ticular rule  of  war  by  the  troops  under  such  general's  com- 
mand, or  in  a  failure  on  his  part  to  conduct  certain  military 
operations  in  accordance  with  the  rules  of  war  as  understood 
and  applied  by  the  general  usage  of  nations.  In  such  cases, 
as  it  is  obviously  impossible  to  apprehend,  try,  and  punish 
either  the  offending  government,  or  its  military  commander 
in  the  field,  they  are  effectively  coerced  into  obedience  to  the 
rules  of  war  by  an  application  of  a  principle,  presently  to  be 
described,  called  retaliation. 

As  the  laws  of  war  are  equally  obligatory  upon  the  belliger- 
ent states  and  their  allies,  and  upon  the  generals  who  control 

'Hall,  pp.  413-415;  II  Halleck,  2989;  Biuntschli,  §  643  bis;  Law- 
p.  109;  Dana's  Wheaton,  *j§  347-  rencc.  Int.  Law,  pp.  377,  378  ;  III 
349;  VII  Pradicr-Fodcrc,  §§  2982        F.  Uc  Martens,  §  119. 
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and  direct  their  military  operations  in  the  field,  it  follows  that 
the  duty  of  observing  those  laws  is  reciprocal,  and  bears  equally 
upon  both  belligerents.  If  either  of  them  violates  a  rule  of 
war,  or  fails  to  conduct  his  operations  in  strict  accordance 
with  the  accepted  usages  of  civilized  warfare,  he  cannot  com- 
plain of  similar  conduct  on  the  part  of  his  enemy;  on  the  con- 
trary, he  must  expect  it.  The  power  of  compelling  an  enemy 
to  observe  the  rules  of  war,  or  to  refrain  from  violating  any 
particular  one  of  them,  is  called  the  rigJit  of  retaliation}  A 
general  who  suffers  a  wrong  at  the  hands  of  an  enemy,  or 
who  finds  that  his  enemy  has  violated  any  of  the  accepted 
usages  of  war,  addresses  him  a  communication  setting  forth 
the  facts  which  constitute  his  ground  of  complaint.  If  no 
explanation  or  apology  is  attempted,  or  if  the  enemy  assumes 
the  responsibility  of  the  act,  he  is  justified  in  resorting  to 
measures  of  retaliation.  In  choosing  a  means  of  retaliation, 
revenge  cannot  enter  into  the  consideration  or  decision  of 
the  question.  His  sole  purpose  must  be  to  constrain  his 
adversary  to  discontinue  the  irregular  acts  complained  of. 
Unless  the  enemy's  act  be  in  gross  violation  of  the  dictates 
of  humanity,  he  must  retaliate  by  resorting  to  the  same  or 
similar  acts  in  his  military  operations."  States  which  find 
themselves  compelled  in  time  of  peace  to  resort  to  retorsion, 
as  a  means  of  obtaining  justice,  are  permitted  to  make  use  of 
equivalejtt  vjror\gs.  Generals  \^\io  are  obliged  to  have  recourse 
to  retaliatory  measures,  however,  must  confine  themselves  to 
the  same  or  similar  acts.  This  because  of  the  difificulty  of 
balancing  wrongs,  and  because  the  enemy,  not  appreciating 
the  justice  of  the  remedy  adopted,  may  feel  himself  justified 
in  still  further  departing  from  the  accepted  usages,  and  may 
ultimately  decline  to  be  bound  by  any  of  the  rules  of  civilized 
warfare.^ 

'Hall,  §  135;  Boyd's  Wheaton,  liv.  iii.  chap.  viii.  §  141 ;  liv.  iv.  chap. 

§  347  ;  Snow,  p.  97  ;  Woolsey,  §  132  ;  vii.  §  102. 

II   Ferguson,  §  196;  Risley,  p.  126;  "^  Woolsey,  §  132;  Risley,  p.  126; 

Creasy,  p.  401  ;   III  Phillimore,  p.  Field,  International  Code,  §§  758, 

156;    Bluntschli,   §    567;    Walker,  759. 

Science  of  Int.  Law,  p.  349;  Vattel,  ^  The  law  of  war  can   no  more 
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Military  Occupation 

Temporary  Occupation.  When  an  invading  force  has 
taken  secure  possession  of  a  portion  of  the  territory  of  the 
enemy,  such  territory  is  said  to  be  occupied,  and  the  invader 
is  permitted  to  exercise  there  all  the  rights  of  military  occupa- 
tion. The  former  sovereign  has  been  displaced  by  an  applica- 
tion of  military  force,  but  the  allegiance  of  the  inhabitants  to 
their  former  government,  although  displaced,  or  suspended, 
by  the  existence  of  war  and  the  fact  of  hostile  occupation,  has 
not  been  destroyed.  Their  obedience  to  the  authority  of  the 
invader  is  constrained  and  involuntary,  and  can  be  retained 
by  him  only  so  long  as  the  occupying  force  is  maintained  at 
such  strength,  throughout  the  extent  of  the  occupied  territory, 
as  to  effectively  compel  such  obedience.' 

History  of  the  Different  Views  of  Occupation.  The 
theory  of  the  Roman  law,  upon  the  subject  of  occupation, 
was  that  territory,  or  other  property,  lost  by  the  state  or  by  a 
Roman  citizen,  as  a  result  of  war,  became  the  property  of  a 
captor  who  was  sufficiently  powerful  to  occupy  and  retain  it ; 
it  also  provided  that,  during  such  transient  occupancy,  all  the 
rights  of  sovereignty  and  ownership  were  vested,  for  the  time, 
in  the  owner  or  captor.  The  allegiance  of  the  inhabitants  to 
their  former  sovereign  was  legally  dissolved  and  was,  by  the 

wholly   dispense    with    retaliation  the  real  occurrence,  and  the  char- 

than   can   the    law  of   nations,    of  acter  of  the  misdeeds  that  may  de- 

which  it  isa  branch.     Yet  civilized  mand  retribution.     Unjust  or   in- 

nations  acknowledge  retaliation  as  considerate  retaliation  removes  the 

the  sternest  feature  of  war.    A  reck-  belligerents  fartherand  farther  from 

less  enemy  often  leaves  to  his  op-  the  mitigating  rules  of  a  regularwar, 

ponent  no  cnher  means  of  securing  and  by  rapid  steps  leads  them  nearer 

liitnself   against  the   repetition   of  to  the  internecine  wars  of  savages, 

barbarous  outrage.  —  Par.  27  Inst.  — Par.  28  Ibid, 

for  Armies  of  the  U.  S.     Retalia-  '  Boyd's  Wheaton,  §  346c;  U.  S. 

tion  will,  therefore,  never  be  resort-  vs.    Perchcman,    7    Peters,  86,   87; 

ed  to  as  a  measure  of  mere  revenge,  Leitcndorfer  7>s.  Webb,  20  Howard, 

but  only  as  a  means  of  protective  176;   U.  S.  7'^-.  Moreno,   i   Wallace, 

retribution,    and,    moreover,    can-  400;  II  Halleck,  pp.  462-465;  Ris- 

tiously  and    unavoidably;    that  is  ley,  pp.  135-139;  Ilall,  pp.  462,  463; 

to  say,  retaliati(;n  shall  only  be  re-  Creasy,  pp.  496,  497. 
sorted  to  after  careful  inquiry  into 
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very  fact  of  such  hostile  occupation,  transferred  to  the  new 
sovereign.  This  view  was  maintained,  in  practice,  until  after 
the  middle  of  the  eighteenth  century.' 

Towards  the  close  of  the  last  century,  however,  and  as  a 
consequence  of  the  frequent  cases  of  occupation  during  the 
wars  that  followed  the  French  Revolution,  a  different  view 
began  to  prevail.  The  doctrine  of  a  complete  transfer  of 
allegiance  and  sovereignty  was  generally  abandoned,  and  was 
replaced  by  a  theory  of  temporary  substitution  of  sovereign- 
ty, involving  a  temporary  transfer  of  allegiance  on  the  part  of 
the  inhabitants  of  the  occupied  territory.  This  view  may  be 
stated  as  follows:  "The  power  to  protect  is  the  foundation  of 
the  duty  of  allegiance ;  when,  therefore,  a  state  ceases  to  be 
able  to  protect  a  portion  of  its  subjects,  it  loses  its  claim  upon 
their  allegiance,  and  they  either  directly  pass  under  a  tem- 
porary or  qualified  allegiance  to  the  conqueror,  or,  as  it  is  also 
put,  being  able,  in  their  state  of  freedom,  to  enter  into  a  com- 
pact with  the  invader,  they  tacitly  agree  to  acknowledge  his 
sovereignty  in  consideration  of  the  relinquishment  by  him  of 
the  extreme  rights  of  war  which  he  holds  over  their  lives  and 
property."" 

Difference  of  Opinion  as  to  the  Meaning  of  the  Term 
Occupation.  The  precise  meaning  of  the  term  occupation  has 
given  rise  to  much  difference  of  opinion.  A  definition  was 
adopted  by  The  Hague  Conference,  in  1899;  in  accordance 
with  which  territory  is  regarded  as  occupied  "when  it  finds 
itself  placed  in  fact  under  the  authority  of  the  hostile  army. 
The  occupation  only  extends  to  those  territories  where  this 
authority  is  established  and  in  a  position  to  be  exercised." ' 
As  the  conclusions  of  the  Peace  Conference  were  expressed  in 
the  form  of  a  treaty,  it  follows  that  the  principle  above  set 

'  Grotius,  liv.  iii.  chap.  viii.  §  4;  Martens,  Precis,  §  280;  Shanks  vs. 

Albericus  Gentilis,  De  Jure  Belli,  Dupont,  3  Peters,  246;  II  Halleck, 

liv.  iii.  chap,  v.;  Hall,  pp.  462,  463;  pp.  462-464;  IV  Calvo,  §  2166. 

De  Martens,  Precis,  §  280;  Heffter,  ^Article    i    Hague  Conference; 

§  132;    Creasy,  pp.  496-502;    Law-  Creasy,  pp.496-504;  Lawrence,  Int. 

rence.  Int.  Law,  §  200.  Law,  §§200,  201 ;  IV  Calvo. §§2166- 

*  Hall,  p.  467;  Kliiber,  §  256;  De  2192. 
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forth  now  constitutes  the  rule  of  international  law  on  this  sub- 
ject, in  so  far  as  the  signatory  parties  to  that  instrument  are 
concerned. 

Opposing  Views.  Two  views  have  been  advanced  as  to 
what  constitutes  military  occupation.  One,  maintained  by 
England  and  the  smaller  European  states,  regards  a  portion  of 
territory  as  occupied  only  when  it  is  held  by  a  force  sufficient 
to  maintain,  at  all  points,  the  authority  of  the  invader,  and  to 
suppress  uprisings  against  such  authority.  The  Swiss  dele- 
gate to  the  Brussels  Conference  properly  compared  this  view 
of  military  occupation  to  a  valid  blockade  ;  both,  to  be  bind- 
ing, must  be  maintained  in  sufficient  force  to  be  effective. 
The  other,  and  opposite  view,  is  supported  by  some  of  the 
more  powerful  Continental  states;  they  regard  occupation  as 
complete  when  the  principal  armies  of  the  enemy  have  been 
defeated  and  the  authority  of  the  legitimate  government  has 
been  displaced  or  overthrown.  Obedience  then  becomes  the 
duty  of  the  population,  independently  of  the  force  by  which 
such  authority  is  maintained.  Risings  against  the  authority 
of  an  invader  are  by  them  viewed  as  illegal;  subjecting  per- 
sons, districts,  and  towns  who  favor  them,  or  who  take  part  in 
them,  to  severe  punishments. 

The  operation  of  this  rule  would  work  to  the  advantage 
of  states  which  maintain  large  standing  armies,  and  would 
greatly  facilitate  aggressive  warfare.  It  would  operate  with 
greatest  force  against  states  which  maintain  small  permanent 
establishments,  whose  policy  is  rather  defensive  than  offensive, 
and  who  are  obliged  to  rely,  in  time  of  war,  upon  the  united 
resistance  of  their  entire  combatant  population. 

Of  the  two  views  which  have  been  described,  there  can  be 
no  question  that  the  former  is  more  nearly  in  accordance  with 
the  present  rule  of  international  law.  Occupation  is  an  act 
of  force,  the  authority  of  the  invader  is  maintained  by  force, 
the  obedience  of  the  population  is  compelled  by  force,  and 
obedience  exists  only  so  long  as  the  constraint  continues. 
The  x\\i\\\.  of  revolution  is  now  recogniz.ed  to  exist,  even  against 
the  regular  government  of  a  state,  which  rests  upon  the  pre- 
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sumed  consent  of  the  governed.  Still  more  does  the  right  of 
armed  resistance  exist  against  an  authority,  which  not  only 
has  no  basis  in  the  consent  of  the  governed,  but  which  is  en- 
forced and  maintained,  against  such  consent,  by  superior  mili- 
tary force. 

Present  View  of  Occupation.  A  portion  of  the  territory 
of  the  enemy  is  therefore  said  to  be  occupied  when  the  author- 
ity of  the  former  government  has  been  overthrown  within  its 
boundaries,  and  it  is  held  by  a  sufficient  military  force  to  pre- 
vent uprising,  to  protect  life  and  property,  and  secure  the 
prevalence  of  order  throughout  the  occupied  district.  Occu- 
pation is  thus  seen  to  be  a  question  of  fact  and  can  never  be 
presumed  ;  if  a  territory  frees  itself  from  the  exercise  of  this 
authority,  it  ceases  to  be  regarded  as  occupied.' 

In  accordance»with  the  present  view  of  occupation,  there- 
fore, no  permanent  change  ensues  in  the  national  character, 
or  allegiance,  of  the  population  of  an  occupied  territory  as  a 
result  of  the  mere  fact  of  occupation.  The  invader  maintains 
himself  in  such  territory  by  force.  The  relation  existing,  be- 
tween the  commanding  general  of  the  occupying  force  and 
the  population,  is  not  that  of  allegiance,  but  of  constrained 
obedience ;  and  it  exists  only  so  long  as  he  is  able  to  compel 
such  obedience  by  force.  The  authority  exercised  by  an  in- 
vader is  something  entirely  different  from  that  exercised  by 
the  legitimate  government,  and  rests  upon  an  entirely  differ- 
ent basis.  In  most  respects  it  is  greater  and  more  extensive 
than  the  latter,  and  has  no  foundation  in  the  consent  of  the 
governed. 

The  legitimate  government  of  the  occupied  territory  is  tem- 
porarily displaced  and  overthrown  ;  the  functions  of  its  officers 
and  agents  are  suspended,  and  the  territory  is  ruled  by  martial 
law.  The  ordinary  civil  laws  of  the  country  continue  to  exist, 
and  the  courts  are  permitted  to  administer  them,  but  they  do 
so  at  the  pleasure  of  the  commanding  general  of  the  occupy- 


M   Ferguson,  pp.  296,297;  Ar-     Walker,  Manual,  pp.  143-145  ;  Hall, 
tides   42-56    Hague    Conference;     pp.  469,  470;  Creasy,  pp.  502-505. 
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ing  forces.  No  guarantees,  constitutional  or  otherwise,  are 
effective  against  his  will,  and  his  consent  to  their  existence, 
or  execution,  may  be  withdrawn  at  any  time.  The  occupation 
is  military^  not  civil,  and  the  invader,  in  carrying  on  his  govern- 
ment, is  controlled  by  various  considerations,  among  which, 
from  the  necessities  of  the  case,  those  of  a  military  character 
are  likely  to  prevail.' 

Rights  of  Occupation.  The  movable  property  of  the  dis- 
placed government  vests  in  the  belligerent  invader  by  right  of 
capture.  He  may  make  such  use  of  the  state  property  and  lands 
as  he  sees  fit,  and  the  income  from  such  property  is  payable 
to  him  during  the  period  of  his  occupation.  Taxes  due,  and 
payable,  are  collected  by  his  authority,  and  are  expended 
under  his  direction.  If  he  increases  them,  or  imposes  any 
other  burdens  or  exactions  upon  persons  or  property,  he 
does  so  by  virtue  of  his  right  to  levy  contributions  and 
requisitions.' 


'  Boyd's  Wheaton,  §  346c  ;  U.  S. 
vs.  Rice,  4  Wheaton,  246;  Fleming 
vs.  Page,  9  Howard,  603,614;  II 
Halleck,  pp.  449-453;  Lawrence, 
Int.  Law,  §§  201,  203  ;  IV  Calvo,  §§ 
2166-2194;  II  Guelle,  pp.  11-173; 
I  Dig.  Int.  Law,  §  3. 

'  The  conquering  power  has  a 
right  to  displace  the  pre-existing 
authority  and  to  assume,  to  such 
extent  as  it  may  deem  proper,  the 
exercise  by  itself  of  all  powers  and 
functions  of  government.  It  may 
appoint  all  the  necessary  officers 
and  clothe  them  with  designated 
j)owers,  larger  or  smaller,  accord- 
ing to  its  pleasure.  It  may  pre- 
scribe the  revenues  to  be  paid,  and 
apply  them  to  its  own  use  or  other- 
wise. It  may  do  anything  neces- 
sary to  strengthen  itself  and  weak- 
en the  enemy.  There  is  no  limit 
to  the  powers  that  may  be  exerted 
in  such  cases,  save  those  which  are 
found  in  the  laws  anrl  usages  of  war. 
— New  Orleans  vs.  Steamship  Com- 
pany, 2Q  Wullacc,  387  [394].    An 


island  conquered  and  occupied  by 
the  enemy  is,  for  belligerent  and 
commercial  purposes,  his  soil.  The 
produce  of  that  soil  is  liable  to  con- 
demnation while  it  belongs  to  the 
individual  proprietor  of  the  soil 
which  produced  it,  although  he  is 
a  neutral.  —  Thirty  Hogsheads  of 
Sugar  vs.  Boyle,  9  Cranch,  191.  By 
the  conquest  and  military  occupa- 
tion of  a  portion  of  the  territory  of 
the  United  States  by  a  public  ene- 
my, that  portion  is  to  be  deemed  a 
foreign  country,  so  far  as  respects 
our  revenue  laws. —  United  States 
vs.  Rice,  4  Wheaton,  246.  By  the 
conquest  and  occupation  of  Castine, 
tliat  territory  passed  under  the  tem- 
porary allegiance  and  sovereignty 
of  the  enemy.  The  sovereignty  of 
the  United  States  over  the  territory 
was  suspended  during  such  occupa- 
tion, so  that  the  laws  of  the  United 
States  could  not  be  rightfully  en- 
forced there,  or  be  obligatory  upon 
the  inhabitants  who  remained  and 

submitted  to  the  conquerors,  — 
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The  purpose  of  war  is  to  obtain  redress  for  an  international 
wrong.  To  accomplish  this  purpose  the  use  of  force  which  is 
excessive,  or  which  does  not  directly  contribute  to  the  end  in 
view,  is  not  lawful.  An  invader,  therefore,  is  not  justified, 
during  his  temporary  occupancy,  in  making  political  or  consti- 
tutional changes  in  the  government  of  the  occupied  territory.' 

The  ofificers  and  men  of  the  occupying  forces  are  exempt 
from  the  jurisdiction  of  the  courts  of  the  occupied  territory; 
and  this  immunity  continues  during  the  entire  period  of  the 
occupation.  Offences  committed  by  them  are,  during  the 
occupation,  exclusively  triable  by  military  tribunals.'  It  is 
usual  for  the  commanding  general  of  the  occupying  forces 
to  announce  this  immunity  in  appropriate  proclamations  or 
orders,  but  the  immunity  is  independent  of,  and  is  not  created 
by,  such  announcement. 

The  civil  courts  of  the  country  should  be  kept  open,  and, 
wherever  practicable,  the  subordinate  officers  of  the  adminis- 
tration should  be  continued  in  their  functions ;  supported  and 
sustained,  if  need  be,  by  the  military  force  of  the  invader. 
The  responsibility  of  maintaining  public  order,  and  of  punish- 
ing crime,  falls  directly  upon  the  commanding  general  of  the 
occupying  force.  In  the  performance  of  this  duty  he  may 
make  use  of  the  local  criminal  courts,  wholly  or  in  part ;  or  he 
may  resort  to  martial  law.^ 

U.  S.  vs.  Hayward,  2  Gallison,  485  of  the  Army  and  Navy,  authorized 

[501] ;  Bluntschli,  §§  531-548.  the  military  and  naval  commander 

'  II  Halleck,  pp.  449-453  ;  Boyd's  of  our  forces  in  California  to  exer- 

Wheaton,  §  346c;    Snow,  pp.  109-  cise  the  belligerent  rights  of  a  con- 

113;    Hall,  pp.  469,  470  :   Woolsey,  queror,  and  to  form  a  civil  govern- 

§  153;  IV  Calvo,  §§  2166,2167.  ment  for  the  conquered  country, 

*  Dow   vs.   Johnson.    100   U.   S.  and  to  impose  duties  on  imports 

158,  164;   Coleman  vs.  Tennessee,  and  tonnage  as  military  contribu- 

97  U.  S.  506.  tions  for  the  support  of  the  govern- 

"  California,  or  the  port  of  San  ment  and  of  the  army  which  had 
Francisco,  had  been  conquered  by  the  conquest  in  possession.  .  .  .  No 
the  arms  of  the  United  States  as  one  can  doubt  that  these  orders  of 
early  as  1846.  Shortly  afterward,  the  President,  and  the  action  of 
the  United  States  had  military  pos-  our  army  and  navy  commander  in 
session  of  all  of  Upper  California,  conformity  with  them,  were  accord- 
Early  in  1847,  the  President,  as  ing  to  the  law  of  arms  and  the  right 
constitutional  commander-in-chief  of  conquest,  or  that  they  were  op- 
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Martial  Law.  Martial  laxv,  or,  to  speak  more  correctly, 
military  rule,  or  the  law  of  hostile  occupation,  is  a  term  applied 
to  the  government  of  an  occupied  territory  by  the  command- 
ing general  of  the  invading  force.  Martial  law  also  prevails  in 
the  immediate  theatre  of  operations  of  an  army  in  the  field.' 
The  reason  in  both  cases  is  the  same.  The  ordinary  agencies 
of  government,  including  the  machinery  provided  for  the  pre- 
vention and  punishment  of  crime,  are  suspended  by  the  fact 
of  war.  This  suspension  takes  place  at  a  time  when  society 
is  violently  disturbed,  when  the  usual  restraints  of  law  are  at  a 
minimum  of  efificiency,  and  when  the  need  of  such  restraints 
is  the  greatest  possible.  This  state  of  affairs  is  the  direct  re- 
sult of  the  invasion,  or  occupation,  of  the  disturbed  territory 
by  an  enemy.  The  only  organized  power  capable  of  restoring 
and  maintaining  order  is  that  of  the  invading  force,  which  is 
vested  in  its  commanding  general.  Upon  him,  therefore,  in- 
ternational law  places  the  responsibility  of  preserving  order, 
punishing  crime,  and  protecting  life  and  property  within  the 
limits  of  his  command.  His  power  in  the  premises  is  equal 
to  his  responsibility.  In  cases  of  extreme  urgency,  such  as 
arise  after  a  great  battle,  or  the  capture  of  a  besieged  place  or 
a  defended  town,  he  may  suspend  all  law,  and  may  punish 
crimes  summarily,  or  by  tribunals  of  his  own  constitution." 

erative  until  the  ratification  and  ex-  475-480;    I   Kent,  p.  178,  note  ;   I 

change  of  a  treaty  of  peace.    Such  Cooley's   Blackstone,  p.  413,  note; 

would    be   the  case   upon  general  Luther  vs.   Borden,  7    Howard,  i, 

principles   in    respect  to  war  and  45  ;  i^x/«r/t' Milligan,  4  Wallace,  2. 

peace  between  nations.     In  this  in-  *  Hall,  pp.  469,  470;  H  Ferguson, 

stance  it  is  recognized  by  the  treaty  §§  187,  269;    Risley,  pp.  135-139; 

itself. — Cross  7/.f.  Harrison,  1 6  How-  Snow,    pp.    109- 113;    Creasy,    pp. 

ard,  190.    TheConstitution  did  not  505-507;    Instructions   to   Armies 

prohibit  the  creation    by  military  of  the  LTiiited  States,  etc.,  pars,  i- 

autliority  of  courts  for  the  trial  of  13.     Martial  law  is  the  law  of  mili- 

civii  causes  during  the  civil  war  in  tary  necessity  in  the  actual  presence 

conquered  portionsof  the  insurgent  of  war.     It  is  administered  by  the 

states.     The  establishment  of  such  general  of  the  army,  and  is  in  fact 

courts  was  the  exercise  of  the  or-  his    will.     Of   necessity  it  is  arbi- 

dinary   rights   of  conquest.  —  Me-  trary,    but    it   must  be    obeyed. — 

chanicsand  Traders'Hankz/j.Union  United    States  vs.    Dickelman,   92 

Bank,  22  Wallace,  276.  U.  S.  526.     A   merchant  vessel   of 

'  Creasy,  pp.  505-507;   Finlason,  one  country  visiting,  for  the   pur- 

p.  107  ;  Pomeroy,  Const.  Law,  pp.  pose  of  trade,  a  port  of  another 
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If  his  occupation  be  temporary,  amounting  to  a  mere  pas- 
sage through  a  portion  of  the  enemy's  territory,  he  may  de- 
cline to  interfere  in  local  affairs,  further  than  to  make  such 
transient  dispositions  as  will  protect  non-combatants  and  their 
property  along  his  line  of  march.  If  he  occupies  a  district  for 
a  considerable  period  of  time  his  responsibility  becomes  more 
general,  and  the  performance  of  his  duty  more  intricate  and 
difficult.  To  deduce  a  rule  that  shall  control  a  general  com- 
manding in  an  enemy's  country,  his  position  and  duty  must 
be  clearly  understood.  He  appears  in  the  occupied  territory 
as  an  agent  of  his  government,  charged  with  conduct  of  cer- 
tain military  operations.  His  first  responsibility  is  to  his  own 
government,  for  the  successful  conduct  of  the  military  opera- 
tions with  the  direction  of  which  he  is  charged.  In  carrying 
on  those  operations  his  government  and  himself  are  bound  by 
the  laws  of  war.  The  usages  of  war  authorize  him  to  employ 
certain  forcible  measures  towards  his  enemy.  They  forbid  in- 
discriminate violence,  the  use  of  excessive  force,  or  the  use  of 
any  force  which  does  not  contribute  directly  to  the  end  for 
which  the  war  is  undertaken.  His  exercise  of  authority  in  the 
occupied  territory  must,  therefore,  be  the  least  possible,  con- 
sistent with  these  ends.  He  may  suspend  the  constitution 
and  municipal  laws,  but  he  cannot  change  them,  because  such 
changes  in  no  way  contribute  to  the  prosecution  of  the  war. 
He  can  impose  no  unusual  or  unauthorized  burdens  upon  per- 
sons and  property,  because  the  laws  of  war  require  him  to 
protect  them.' 

If  the  territory  is  to  be  occupied  for  a  considerable  time, 
but  without  the  intention,  on  the  part  of  the  invader,  of  per- 
manently incorporating  it  in  his  own  dominions,  it  is  usual  to 
permit  the  local  laws  to  prevail,  and  to  sanction  their  enforce- 
ment by  the  existing  courts  and  other  legal  agencies.  Crimes 
of  special  atrocity,  offences  against  the  laws  of  war,  and  crimes 

where  martial  law  has  been  estab-  '  Hall,  pp.  469-478;  II  Halleck, 

lished,  under  belligerent  right,  sub-  pp.446-477;  Risley,  pp.  134-140; 

jects  herself  to  that  law  while  she  Creasy,  pp.  504-510. 
is  in  such  port. — Ibid. 
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over  which  neither  the  local  nor  military  courts  have  jurisdic- 
tion, are  tried  and  punished  by  military  commissions,  or  other 
special  tribunals,  constituted  for  the  purpose  by  the  command- 
ing general.  The  existence  of  these  tribunals  is  recognized  by 
the  laws  of  war  as  a  necessity  of  martial  rule.' 

Indefinite  Occupation.  When  territory  comes  into  the 
temporary  possession  of  a  state,  as  a  result  of  war,  and  its 
ultimate  disposition  is  to  be  subsequently  determined,  the 
state  into  whose  temporary  possession  it  passes  becomes  vest- 
ed with  full  rights  of  sovereignty,  in  so  far  as  foreign  states 
and  its  former  sovereign  are  concerned,  from  the  date  of  the 
occupation,  which  is  confirmed  by  the  treaty  of  peace.  In 
respect  to  the  occupied  territory,  however,  the  new  sovereign 
occupies,  in  most  respects,  the  status  of  a  trustee.  If  his 
duties  are  not  defined  by  the  treaty  of  peace  they  are  deter- 
mined by  the  circumstances  of  the  case  ;  and  he  administers 
the  affairs  of  the  territory  in  the  interest  of  its  inhabitants 
until  the  question  of  its  ultimate  disposition  has  been  lawfully 
determined.  While  all  governmental  authority,  legislative 
and  judicial,  as  well  as  executive,  vests  in  the  new  sovereign, 
such  authority  must  be  exercised  with  constant  reference  to 
its  transient  and  temporary  character.  "  He  is  therefore  for- 
bidden, as  a  general  rule,  to  vary  or  suspend  laws  affecting 
property  and  private  personal  relations,  or  which  regulate  the 
moral  order  of  the  community.  Commonly,  also,  he  has  not 
the  right  to  interfere  with  the  public  exercise  of  religion,  or  to 
restrict  expression  of  opinion  upon  matters  not  directly  touch- 
ing his  rule."" 

Permanent  Occupation.  The  rules  which  have  been  dis- 
cussed refer  to  cases  of  temporary  or  indefinite  occupation. 

'  II  Halleck,  pp.  452-454.  occupation  of  Tampico  by  the  arms 
'■"  Hall,  §  155;  liluntschli,  §§  539  of  the  United  States  during  the  war 
540;  Creasy,  p.  507  ;  l^roclamatior.  with  Mexico,  though  sufficient  to 
of  Count  Bismarck- Bohlen  to  in-  cause  it  to  be  regarded  by  other 
hatjitantsof  Alsace,  August  30, 187 1,  nations  as  part  of  our  territory,  did 
D'.\ngebcrg,  No.  371;  iJana'sWhea-  not  make  it  a  part  of  the  United 
ton.  §  347,  note  i6y  ;  Kisley,  p.  137;  States  under  our  Constitution  and 
II  Halleck,  pp.  450-451  ;  I  Wild-  laws.  —  Fleming  7/s.  Page,  9  How- 
man,  pp.  162-164.    Tlie  capture  and  ard,  603. 
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When  a  conquest  is  to  be  made  permanent,  as  when  territory 
is  acquired  by  conquest,  or  a  province  is  recovered  by  the  state 
to  which  it  originally  belonged,  a  belligerent  is  justified  in 
making  such  permanent  political  changes  as  he  may  deem  ex- 
pedient or  necessary. 

In  so  far  as  the  property  rights  of  individuals  are  concerned, 
however,  "it  is  very  unusual,  even  in  cases  of  conquest,  for 
the  conqueror  to  do  more  than  to  displace  the  sovereign  and 
assume  dominion  over  the  country.  The  modern  usage  of 
nations,  which  has  become  law,  would  be  violated;  that  sense 
of  justice  and  of  right  which  is  acknowledged  and  felt  by  the 
whole  civilized  world  would  be  outraged,  if  private  property 
should  be  generally  confiscated,  and  private  rights  annulled. 
The  people  change  their  allegiance;  their  relation  to  their 
ancient  sovereign  is  dissolved;  but  their  relations  to  each  other, 
and  their  rights  of  property,  remain  undisturbed."* 

The  Intercourse  of  Belligerents  in  War 

Necessity  and  Sanction.  Although  the  rule  of  non-inter- 
course between  belligerent  states  prevails  with  great  strictness 
during  the  existence  of  war  between  them,  it  would  be  impos- 
sible even  for  hostilities  to  be  carried  on,  if  all  intercourse, 
irrespective  of  its  character  and  purpose,  were  to  be  absolute- 
ly prohibited.  International  law  recognizes  this  necessity, 
and  deduces  from  the  usages  of  nations  in  war  the  rules 
governing  such  intercourse,  the  conditions  upon  which  it  is 
based,  and  the  formalities  with  which  it  shall  begin  and  end. 
Such  intercourse,  to  be  lawful,  must  have  some  direct  connec- 
tion with  the  existing  state  of  war,  or  must  be  carried  on  with 
a  view  to  the  re-establishment  of  friendly  relations. 

'  U.  S.  vs.  Percheman,  7  Peters,  Strother  vs.  Lucas,  12  Peters,  410; 

51,  86;  III  Phillimore,  §§  539-544,  Mitchell  vs.  United  States,  9  Ibid. 

579-596;  I  Dig.  Int.  Law,  §§  3-5;  711;  More  vs.  Steinbach,  127  U.S. 

II  Ibid.  §  187,  III  Ibid.  §  354;  IV  70;    Leitensdorfer    vs.    Webb,    20 

Calvo,  §§  2453-2490;  Bluntschli,  §§  Howard,    176;    United   States   vs. 

289,  576,  715,  733;  II  Guelle,  pp.  Huckabee,  16  Wallace,  414;  vol.  iii. 

251-258;  II  Ferguson,  §309;  Law-  Revue  de  Droit  International,  pp. 

rence,  Int.  Law,  §239;  United  States  531-539;  iv.  Ibid.  622;  v.  Ibid.  69- 

vs.    Repentigny,   5    Wallace,    211;  121,252-254,531-539. 
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Flags  of  Truce.  Communication  between  belligerents  in 
the  field  is  established  by  means  of  flags  of  truce.  They  are 
sent  towards  the  enemy's  lines  habitually  during  an  interval  of 
active  operations.  In  case  of  extreme  urgency  they  may  be 
sent  during  an  engagement.  Though  each  party  has  a  right 
to  send  them,  there  is  no  corresponding  obligation  on  the  part 
of  the  enemy  to  receive  them,  though  it  is  usual  to  do  so  save 
in  very  exceptional  cases.  After  due  notification  has  been 
given  they  may  be  warned  away ;  and,  after  a  reasonable  time 
has  been  given  to  allow  them  to  withdraw,  they  may  be  fired 
upon.  An  officer  coming  under  a  flag  of  truce  has  no  rigJit 
to  enter  the  enemy's  lines,  nor  can  he  demand  that  he  be  con- 
ducted into  the  presence  of  the  commanding  general.  As  a 
matter  of  strict  right  he  cannot  expect  to  pass  the  outposts 
of  the  hostile  army.  His  message,  if  written,  may  there  be 
transferred  to  the  officer  receiving  him,  or,  if  verbal,  the  bel- 
ligerent may  demand  that  it  be  reduced  to  writing,  or  that  it 
be  delivered  orally  to  such  person  as  the  commanding  general 
may  designate  to  receive  it. 

If  permitted  to  pass  the  outposts  he  may  be  blindfolded,  or 
resort  may  be  had  to  such  other  means  as  will  prevent  him 
from  obtaining  information.  While  the  officer  accompanying 
a  flag  may  see  whatever  the  enemy  permits  him  to  see,  while 
in  that  enemy's  lines  under  a  flag  of  truce,  and  the  bearer  of  a 
bona  fide  message,  the  rules  of  war  justly  forbid  the  sending 
of  flags  of  truce  with  a  view  of  obtaining  information,  either 
directly  or  indirectly.  The  present  rule  of  war  regards  the 
use  of  flags  for  the  purpose  of  obtaining  information  as  illegal 
and  dishonorable,  subjecting  the  bearer  to  punishment  as  a 
spy.' 

Safe-conducts  and  Safeguards.  A  safe-conduct  is  a  pass 
given  to  an  enemy  subject  by  the  general  commanding  an 
army  in  the  field.  It  authorizes  the  bearer  to  pass  from  one 
specified  point  to  another,  by  a  specified   route,  and  within 


'II  Halleck,  p.  342;  Risley,  pp.      96,  97;    Boyd's   Wheaton,  §  41  il; 
152,   155;  Hall,  p.  540;  Snow,  pp.      Ill  Pliillimore,  p.  184. 
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certain  stated  limits  of  time.  If  the  authority  granted  be  ex- 
ceeded, the  holder  is  liable  to  be  regarded  as  a  prisoner  of  war. 
If  undue  advantage  be  taken  of  a  safe-conduct,  to  obtain  in- 
formation, the  offender  violates  the  laws  of  war,  and  may  be 
punished  accordingly.'  A  safeguard  is  a  written  protection 
to  persons,  or  property,  or  both,  such  persons  being  resident, 
or  property  situated,  within  the  lines  of  the  general  issuing  it. 
It  is  given  upon  the  authority,  and  by,  or  in  the  name  of,  the 
general-in-chief,  and  is  binding  upon  all  persons  under  his  com- 
mand. "  Sometimes  they  are  delivered  to  the  parties  whose 
persons  or  property  are  to  be  protected ;  at  others  they  are 
posted  upon  the  property  itself,  as  upon  a  church,  museum, 
library,  public  office,  or  private  dwelling.  They  are  particu- 
larly useful  in  the  assault  of  a  place,  or  after  its  capture,  or 
after  the  termination  of  a  battle,  to  protect  the  persons  or 
property  of  friends  from  destruction  by  an  excited  soldiery.'"' 

Violations  of  either  safe-conducts  or  safeguardsare  punished 
with  the  greatest  severity. 

It  is  seen  that  safe -conducts  and  safeguards  are  binding 
upon  the  troops  commanded  by  the  general  who  issues  or 
signs  them.  Whoever  violates  them,  therefore,  not  only 
violates  the  laws  of  war,  but  is  also  guilty  of  the  most  serious 
of  all  military  offences — disobedience  of  orders.  For  this  rea- 
son escorts  are  usually  furnished  to  enforce  respect  to  these 
instruments,  and  severe  penalties  are  imposed  upon  those  who 
violate  them.  Such  escorts  or  guards  are  justified  in  resort- 
ing to  the  severest  measures  to  punish  any  violation  of  their 
trust. 

Licenses  to  Trade.  Licenses  to  trade  are  written  instru- 
ments authorizing  their  holders  to  engage  in  certain  trade 
with  the  enemy.  The  rules  in  accordance  with  which  the 
trade  is  to  be  conducted,  the  articles  to  be  bought,  sold, 
or  exchanged,  the  amount  of  trade  authorized,  the  vehicles, 

'  II  Halleck,  pp.  351-353;  Risley,  ^  II  Halleck,  p.  353;  Risley,  pp. 

pp.   156,   157;  Vattel,  liv.  iii.  chap.  158,  159;  Hall,  p.  553;  Woolsey,  § 

xvii.  §§  265-277;  Hall,  pp.  553-556;  155;  Vattel,  liv.  iii.  chap.  iv.  §  171; 

Woolsey,  §  265 ;  I  Guelle,  p.  231.  I  Guelle,  p.  233. 
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whether  ships  or  wagons,  etc.,  in  which  it  is  to  be  carried 
on,  are  all  specifically  laid  down  in  the  permit.  A  breach  of 
any  of  its  conditions  involves  the  forfeiture  of  the  goods,  con- 
veyances, and  other  implements  engaged,  as  it  constitutes  an 
offence  similar  to  breach  of  blockade. 

Licenses  are  issued  by  a  belligerent  government,  or  by  a  gen- 
eral in  the  field,  with  the  sanction  of  his  government.  Trade 
carried  on  under  them  becomes  legal,  and  is  so  regarded  by 
courts  of  the  state  by  whom  the  license  is  granted.' 

Cartels  and  Capitulations.  A  cartel  is  an  agreement  en- 
tered into  between  the  commanding  generals  of  opposing 
armies,  or  fleets,  for  the  purpose  of  effecting  an  exchange  of 
prisoners.  Capitulations  are  compacts  entered  into,  between 
the  same  parties,  to  regulate  the  details  of  surrender  of  a  for- 
tified place,  a  vessel  of  war,  or  a  defeated  army  in  the  field. 
They  are  drawn  up  in  the  same  manner  as  treaties,  though 
not  with  the  same  formalities,  and  are  interpreted  in  accord- 
ance with  the  same  rules.  The  general  commanding  an  army 
in  the  field  is  presumed  to  have  authority  to  make  them,  and 
to  give  effect  to  their  provisions.  If  he  lacks  such  authority, 
or  if  his  powers  in  this  respect  be  limited,  it  is  his  duty  to  so 
notify  his  enemy." 

The  Termination  of  War 

Truce  and  Peace.  A  truce,  or  suspension  of  arms,  is  a  dis- 
continuance of  hostile  operations  over  the  whole,  or  a  part,  of 
the  theatre  of  military  operations.  They  are  classified  accord- 
ing to  their  purpose  and  duration,  and  according  to  the  author- 
ity of  the  officers  who  may  make  them,  into  special  and  general 
truces.  A  special  truce  may  be  entered  into  by  officers,  of  any 
grade,  who  command  armies  or  separate  detachments.  They 
arc  always  of  a  temporary  character,  and  are  made  for  the  pur- 

'  II    Ilalieck,  pp.  154-160,  364-  264;    Snow,   p.   98;  Hall,  pp.  411, 

379;  Risley,  pp.  158,  159;  Woolsey,  548 ;  WooLscy,  §  154;  Rislcy,  p.  157; 

§155;  Hall,    pp.    553-556;  Snow,  II    Twiss,    pp.    353-355;    Boyd's 

pp.   101,  102;    Boyd'.s  Whcatfin,  §§  Whcaton,  §§  253,   254,  405,  411m; 

341,  409-4ioa;  Calvo,  §§  1969-1996.  HI    Philliniore,    pp.    181-183;    H 

'■'  Vattcl,  liv.  iii.  chap.  xvi.  §§  261-  Halleck,  pp.  348,  349,  483. 
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pose  of  arranging  the  details  of  surrender  of  a  defeated  army 
or  besieged  place ;  for  burying  the  dead  or  removing  the 
wounded  after  a  battle  or  assault ;  or  for  conveying  a  mes- 
sage to  the  enemy,  and  receiving  his  reply,  in  some  matter  of 
necessary  intercourse.  These  truces  may  be  verbal  or  written. 
In  general  the  agreement  consists  in  the  letter  of  one  general 
proposing  a  truce  for  a  certain  purpose,  and  in  the  reply  of  his 
adversary  accepting  the  proposed  arrangement.  The  duration 
of  the  truce,  in  point  of  time,  is  precisely  stated  in  the  agree- 
ment ;  and  the  truce  expires,  without  notice,  at  the  hour  fixed 
for  its  termination.  Special  truces  are  binding  upon  all  per- 
sons under  the  command  of  the  officers  who  make  them.' 

■What  may  be  Done  during  a  Special  Truce.  During  a 
truce  the  contracting  parties  are  bound  to  refrain  from  all  acts 
of  hostility,  and  to  desist  from  all  military  operations  of  a  hos- 
tile character,  and  from  all  preparatory  movements  or  ma- 
ncEUvres  which  could  not  have  been  performed  during  the 
continuance  of  hostilities,  or  which  would  have  been  performed 
under  the  fire  of  the  enemy.  This  rule  of  conduct  is  deduced 
from  the  definition  of  a  truce — a  suspension  of  hostilities.  The 
end  of  a  truce  should  find  both  belligerents  in  precisely  the 
same  situation  in  which  they  were  when  it  began.  Whatever 
could  have  been  done  without  regard  to  the  enemy  during 
hostilities  may  continue  to  be  done  during  a  truce.  The 
movement  of  trains  over  a  line  of  supply,  the  process  of  col- 
lecting forage  and  provisions,  by  requisition,  in  districts  within 
the  secure  control  of  either  party,  may  continue  during  a  truce. 
It  has  also  been  contended  that  a  closely  invested  place  may 
stipulate  for  the  privilege  of  receiving  an  amount  of  supplies 
equivalent  to  that  consumed  during  the  truce.  In  strict  jus- 
tice, perhaps,  this  claim  should  be  admitted.  The  fall  of  such 
a  place,  however,  is  usually  only  a  question  of  time ;  the  be- 
sieger occupies  a  position  of  decided  advantage,  and  the  parties 

'  Vattel,  liv.  iii.  chap.  xvi.  §§  234,  156;   Snow,   pp.   113,  114;  Creasy, 

235;  II  Halleck, pp.  342-349;  F3oyd's  §§    468-472;    Hall,   §§    543     546; 

Wheaton,  §§  401-407;    III  Philli-  Woolsey,  §  156. 
more,  pp.  184-189;  Risley,  pp.  153- 
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enter  the  truce  upon  very  unequal  terms.  The  besieger,  there- 
fore, may  properly  decline  to  yield  the  advantage  which  he  has 
fairly  earned,  by  permitting  provisions  to  be  introduced  into 
the  besieged  place.  To  avoid  difficulty  and  misunderstanding, 
it  is  always  desirable  to  specify,  in  the  agreement,  what  particu- 
lar acts  may  or  may  not  be  done  during  its  continuance.' 

A  General  Truce  or  Armistice  is  an  entire  suspension  of  arms 
over  the  whole  theatre  of  military  operations.  It  is  made  by 
the  belligerent  governments,  or,  with  their  authority,  by  the 
generals  commanding  in  the  field,  and  includes  within  its  scope 
all  operations  and  forces  of  whatever  character.  It  is  usually 
entered  into  when  the  issue  of  the  war  has  been  settled  de- 
cisively in  favor  of  one  of  the  belligerents,  and  with  a  view  to 
negotiations  for  peace.  This  agreement  is  made  with  greater 
formality  than  is  the  case  with  special  truces,  and  describes, 
in  considerable  detail,  what  may  and  may  not  be  done  during 
the  existence  of  the  armistice.  It  is  binding  upon  all  forces, 
both  military  and  naval,  engaged  in  the  war  on  either  side.  It 
goes  into  effect  from  the  date  of  signature,  and  becomes  bind- 
ing upon  individuals  from  the  date  of  notification.  In  naval 
operations  some  time  is  necessary  for  such  notification  to  reach 
vessels  of  war  on  distant  stations,  and  special  arrangements  are 
made  in  such  cases  to  regulate  the  disposition  of  captures  made 
between  the  dates  of  negotiation  and  ratification.' 

In  the  preparation  of  general  truces,  or  armistices,  the  pos- 
sible resumption  of  hostilities  is  provided  for  by  a  clause 
terminating  the  truce  at  a  certain  date,  or  upon  the  expiration 
of  a  certain  notice.  On  the  date  thus  agreed  upon  the  truce 
ceases  to  have  obligatory  force,  and  hostilities  are  resumed  by 
both  belligerents. 

•  Hall, §§  543-546;  Boyd's  Whea-  ^  Hall,  §§   543,  546-548:  Boyd's 

ton,  §§  403,404;    HI    Phillimore,  Wheaton,  §§   400-401;    III    Philli- 

pp.  186-189;   II  Halleck,   pp.  342-  more,  pp.  183,  184;  II  Halleck.  pp. 

349;  Rislcy,    pp.   153-156;   Snow,  342-349;  Risley,  pp.  i  52 -i  57;  Snow, 

pp.  113,  114;   Crea.sy,  §§  470.  471  ;  pp.  113,  114;    Crca.sy,  §§   468-472; 

Woolsey,  §§    156.    157;  Vattel,  liv.  Wool.scy,  §§  i  56,  i  57  ;  Vattel.liv.  iii. 

iii.  chap.  xvi.  §§  241-260;  I  Gueile,  chap.  xvi.  §§  236-244;  IV  Calvo,  §§ 

pp.  234-248 ;  IV  Calvo,  §§  2433-2449.  2433-2452. 
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Treaties  of  Peace 

Treaties  of  Peace  resemble  ordinary  treaties  in  form,  in  the 
detailed  method  of  preparation,  and  in  binding  force.  They 
differ  from  ordinary  treaties,  and  from  private  contracts,  in  re- 
spect to  the  position  of  the  contracting  parties,  who,  from  the 
necessities  of  the  case,  do  not  enter  themi  upon  equal  terms. 
This  in  no  respect  detracts  from  their  obligatory  character, 
which  cannot  be  too  strongly  insisted  upon.  "Agreements 
entered  into  by  an  individual  while  under  duress  are  void,  be- 
cause it  is  for  the  welfare  of  society  that  they  should  be  so. 
If  they  were  binding,  the  timid  would  be  constantly  forced 
by  threats  or  violence  into  a  surrender  of  their  rights,  and 
even  into  secrecy  as  to  the  oppression  under  which  they  were 
suffering.  The  [knowledge]  that  such  engagements  are  void 
makes  the  attempt  to  extort  them  one  of  the  rarest  of  human 
crimes.  On  the  other  hand,  the  welfare  of  society  requires 
that  the  engagements  entered  into  by  a  nation  under  duress 
should  be  binding ;  for,  if  they  were  not  so,  wars  would  ter- 
minate only  by  the  utter  subjugation  and  ruin  of  the  weaker 
party.'" 

When  either  belligerent  believes  the  object  of  the  war  to 
have  been  attained,  or  is  convinced  that  it  is  impossible  of  at- 
tainment ;  or  when  the  military  operations  of  either  power 
have  been  so  successful  as  to  determine  the  fortune  of  war 
decisively  in  its  favor,  a  general  truce  is  agreed  upon,  and  ne- 
gotiations are  entered  into  with  a  view  to  the  restoration  of 
peace.  There  is  no  rule  of  positive  obligation  as  to  the  man- 
ner in  which  such  negotiations  shall  be  established.  The 
initiative  may  be  taken  by  either  belligerent,  either  directly 
with  the  hostile  state,  or  indirectly  through  a  neutral  power. 
A  neutral  state  may  tender  its  good  offices  to  either  belliger- 
ent, at  any  time  during  the  continuance  of  hostilities.     The 

'Senior,    in   vol.    Ixxvii.   of    the  pp- 35-37;  Bluntschli,  §  395  ,  Heff- 

Edinburgh  Reinew,  p.  307,  cited  by  ter,  §  179.     For  an  opposite  view, 

Creasy,  §§  41,42.     See  also  I  Hal-  see   Mommsen,  History  of  Rome, 

leek,  pp,  260-266;  Vattel.  liv.  iv.  voj,  i.  p.  403- 
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purpose  of  the  preliminary  negotiations  is  to  arrange  for  a 
meeting  of  duly  accredited  representatives  charged  with  the 
preparation  of  a  treaty  of  peace.  In  choosing  a  place  of  meet- 
ing a  point  may  be  selected  within  the  territory  of  either  bel- 
ligerent or  in  that  of  a  neutral  state.  If  need  be,  a  preliminary 
agreement  is  made,  guaranteeing  the  neutrality  of  the  place 
of  meeting  and  the  personal  immunity  of  the  ambassadors. 

The  representatives  of  the  belligerent  states  meet  at  the 
time  and  place  agreed  upon,  and,  after  an  exchange  of  full 
powers,  enter  upon  the  task  of  preparing  the  treaty  of  peace. 
When  substantial  agreement  has  been  reached  as  to  the  gen- 
eral terms  of  peace,  a  preliminary  draft  or  treaty  is  sometimes 
prepared,  containing  these  provisions,  and  describing  the  ques- 
tions that  are  to  be  deferred  for  final  settlement  in  the  perma- 
nent treaty.  The  preliminary  treaty  is  signed  and  duly  ratified 
by  the  contracting  parties.  If  the  war  has  been  carried  on  by 
allies  on  either  side,  no  one  of  them  is  justified,  by  any  reason 
less  strong  than  self-preservation,  in  making  peace  without 
the  consent  of  the  others,  or  in  entering  into  a  treaty  prej- 
udicial to  the  common  interest  of  the  allied  powers.' 

Treaties  of  Peace,  when  Binding.  Treaties  of  peace  be- 
come binding  upon  the  signatory  powers  from  the  date  of 
signature.  They  bind  individuals  from  the  date  of  notice.  If 
the  war  has  been  carried  on  in  distant  dependencies,  or  on  the 
sea,  it  is  usual  to  stipulate  in  the  treaty  for  the  restoration  of 
captures  made  between  the  dates  of  signature  and  notifica- 
tion.' 

Effects  of  Treaties  of  Peace.  The  cause  for  which  the 
war  was  undertaken  is  presumed  to  have  been  settled  by  the 
resort  to  arms,  and  by  the  amnesty  contained  in  the  treaty. 
This  is  the  case  whether  the  state  which  was  the  aggressor  in 
the  war  has  or  has  not  been  successful  in  its  resort  to  force  to 


•  Hall.p.  559,note  i;  Vatteljiv.  iv.  ''  Hall,  §  199;  Vattel,  liv.  iv.  chap. 

chap.ii.5j9;  II  Hallcck.pp.251-260;  iii.  §   24;  Boyd's  VVheaton.  §   547; 

Rislcy,  pp- "jo,  iTii  ;   Boyd's  Wlica-  I  Halleck,  pp.  261-264;    III  Philli- 

ton,  §§  53^-543;  HI  Bhiilim(;rc,  pp.  more,  pp.  776-782;  Snow,  pp.  115, 

775-777;  Snow,  pp.  114,  115.  116. 
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obtain  redress.  The  subjects  of  the  belligerent  states,  who 
were  placed  in  a  condition  of  non-intercourse  and  of  legal  hos- 
tility, as  a  result  of  the  declaration  of  war,  are  restored  to 
their  normal  relations.  Citizens  of  the  several  belligerent  states 
resume  friendly  intercourse  and  are  revested  with  the  legal  re- 
lations which  were  interrupted,  but  not  destroyed,  at  the  out- 
break of  hostilities.  Their  right  to  sue  and  be  sued  is  revived, 
obligations  which  were  suspended,  by  the  fact  of  war,  resume 
their  force  with  the  establishment  of  peace,  and  the  payment  of 
public  and  private  debts,  and  of  interest  upon  public  stocks,  is 
resumed.' 

Treatment  of  Occupied  Territory.  Questions  connected 
with  territory,  occupied  by  either  belligerent  at  the  close  of 
the  war,  are  usually  settled  by  the  terms  of  the  treaty.  In 
doing  this  some  status  is  assumed,  and  this  may  be  that  exist- 
ing before  the  war,  or  at  its  close ;  or  an  intermediate  status 
may  be  chosen  that  existed  at  some  instant  during  the  con- 
tinuance of  hostilities.  The  details  of  evacuation  of  occupied 
territory,  fortresses,  and  ports  are  arranged  with  great  precision. 
Forts,  arsenals,  dock-yards,  and  naval  ports,  the  surrender  or 
evacuation  of  which  is  arranged  for  in  the  treaty,  are  trans- 
ferred in  the  condition  in  which  they  were  at  the  date  of  the 
treaty.  They  cannot  be  dismantled,  disarmed,  or  destroyed; 
but  no  obligation  exists  to  repair  them  after  that  date,  even 
when  such  repairs  are  necessary  to  prevent  injury  or  deterio- 
ration.* 

The  Rule  of  Uti  Possidetis.  If  the  treaty  of  peace  is  silent 
in  respect  to  occupied  territory,  or  contains  no  provisions  in 
respect  to  the  disposition  of  particular  tracts  or  areas,  the  rule 
of  iiti  possidetis  determines  the  sovereignty  or  ownership  of 
the  territory  so  occupied  or  held ;  that  is,  each  belligerent  re- 
tains the  territory  of  the  enemy  which  was  held  by  him  at 
the  date  upon  which  the  treaty  became  operative.'     The  rule 

'  Vattel,  liv.  iv.   chap.  iii.  §  25;  '  Vattel,  liv.  iv.  chap.  ill.  §  31; 

Hall,  §200;  Heffter,  §  181;   Dana's  I  Halleck.  p.  265. 

Wheaton.§544, note  169;  I  Halleck,  ^  Hall,  §  204;   Dana's  Wheaton, 

p.  260:  III  Phi]limore,§§  588-590.  §  545;   Heffter,  §  181;    HI   Philli- 
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as  to  the  real  property  of  the  enemy  is  substantially  the  same 
as  that  applied  to  territory.  Immovable  property,  belonging 
to  either  belligerent,  shares  the  fate  of  the  territory  in  which 
it  is  situated,  unless  otherwise  stipulated  in  the  treaty. 

Movable  property  of  the  enemy  in  the  hands  of  a  belliger- 
ent, at  the  date  of  the  treaty,  becomes  his  by  the  fact  of  pos- 
session. Contributions  levied,  but  not  collected,  become  void 
when  the  treaty  goes  into  effect ;  and  no  new  contributions 
or  requisitions  can  be  levied  by  either  party,  without  the  ex- 
press authorization  of  the  treaty.  The  right  to  levy  them  is 
an  incident  of  belligerency,  and  ceases  at  the  termination  of 
hostilities.' 

Effects  of  Conquest  or  Cession  upon  the  Property  and 
Rights  of  Private  Individuals.  In  respect  to  the  private 
property  of  individuals,  and  their  contract  rights  and  other 
legal  relations  with  each  other,  it  is  now  well  settled  that  they 
undergo  no  change  as  a  result  of  a  transfer  of  territory,  either 
by  conquest  or  treaty.^  "  The  usage  of  the  world  is,  if  a  nation 
be  not  entirely  subdued,  to  consider  the  holding  of  a  con- 


more,  §§  539-579;  Kliiber,  §  257; 
I  Halleck,  p.  266;  11  Ibid.  p.  514; 
Risley,  pp.  135-160;  TJie  Purissi- 
ma  Conccpcion,  6  Robinson,  Adm. 
Rep.  p.  45. 

'  Vattel,  liv.  iv.  chap.  iii.  §§  24-29 ; 
V  Calvo,  §  3142  ;  Hall,  §  198  ;  Heff- 
ter,§i8o;  BIuntschli,§7i7.  "Even 
in  cases  of  conquest  it  is  very  un- 
usual for  the  conqueror  to  do  more 
than  to  displace  the  sovereign  and 
assume  dominion  over  the  country. 
The  modern  usage  of  nations,  which 
has  become  law,  would  be  violated ; 
thatsenseof  justiceand  right  which 
is  acknowledged  and  felt  by  the 
whole  civilized  world  would  be 
outraged  if  private  property  should 
be  generally  confiscated,  and  pri- 
vate rights  annulled,  on  a  change  in 
the  sovereignty  of  the  country  by 
the  Florida  treaty.  The  people 
change  their  allegiance,  their  rela- 
tion to  their  ancient  sovereign  is 


dissolved,  but  their  relations  to 
each  other  and  their  rights  of  prop- 
erty remain  undisturbed.  Had 
Florida  changed  its  sovereign  by 
an  act  containing  no  stipulation 
respecting  the  property  of  individ- 
uals, the  right  of  property  in  all 
those  who  become  subjects  or  citi- 
zens of  the  new  government  would 
have  been  unaffected  by  the  change. 
It  would  have  remained  the  same 
as  under  the  ancient  sovereign." 
— United  States  I's.  Percheman,  7 
Peters,  51 ;  United  States  x/jt.  Clarke, 
8  Peters,  436 ;  Dclassus  vs.  The 
United  States,  9  Peters,  117;  Mit- 
chel  vs.  United  States,  9  Peters, 
711. 

^  Vattel,  liv.  i.  chap.  xx.  §§  244, 
245;  Hall,  §§  198,  199;  Dana's 
Wheaton,  §  544,  note  169;  HelT- 
ter,  §§  133-150;  I  Halleck,  p.  260; 
IV  Calvo,  §  2478;  III  Phillimore, 
§§  5«7-595- 
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quered  territory  as  a  mere  military  occupation  until  its  fate 
shall  be  determined  by  the  treaty  of  peace.  If  it  be  ceded  by 
the  treaty,  the  acquisition  is  confirmed,  and  the  ceded  territory 
becomes  a  part  of  the  nation  to  which  it  is  annexed,  either  on 
the  terms  of  the  treaty  of  cession  or  on  such  as  its  new  mas- 
ter shall  impose.  On  such  a  transfer  of  territory  it  has  never 
been  held  that  the  relations  of  the  inhabitants  with  each 
other  undergo  any  change.  Their  relations  with  their  former 
sovereign  are  dissolved,  and  new  relations  are  created  between 
them  and  the  government  which  has  acquired  their  territory. 
The  same  act  which  transfers  their  country  transfers  the  alle- 
giance of  those  who  remain  in  it ;  and  the  law,  which  may  be 
deemed  political,  is  necessarily  changed,  although  that  which 
regulates  the  intercourse  and  general  conduct  of  individuals 
remains  in  force  until  altered  by  the  newly  created  power  of 
the  State."  ' 

Allegiance  of  the  Population  of  the  Conquered  or  Ceded 
Territory.  When  territory  changes  hands,  by  cession  or  con- 
quest, the  fact  that  allegiance  is  now  based  upon  consent  is 
usually  recognized  by  the  insertion  of  a  clause  in  the  treaty 
by  which  the  conquest  is  completed  or  the  cession  accom- 
plished, permitting  such  of  the  inhabitants  as  desire  to  retain 
their   former   citizenship    to   dispose    of   their    property   and 

'  American  Insurance  Company  ince  retain  all  the  rights  of  prop- 
vs.  Canter,  i  Peters,  542 ;  United  erty  which  have  not  been  taken 
States  7^^-.  Percheman,  7  Peters,  51,  from  them  by  the  orders  of  the 
56.  "  By  the  law  of  nations  the  conqueror,  or  the  laws  of  the  sov- 
rights  and  property  of  the  inhabi-  ereign  who  acquired  it  by  cession, 
tants  are  protected,  even  in  the  case  and  remain  under  their  former  laws 
of  a  conquered  country,  and  held  until  they  shall  be  changed." — 
sacred  and  inviolable  when  it  is  Mitchel  z^s.  United  States,  9  Peters, 
ceded  by  treaty,  with  or  without  734.  "By  the  'laws  of  Spain'  is 
any  stipulation  to  such  effect ;  and  understood  the  will  of  the  King, 
the  laws,  whether  in  writing  or  evi-  expressed  in  his  orders,  or  by  his 
denced  by  the  usage  and  customs  authority,  evidenced  by  the  acts 
of  the  conquered  or  ceded  country,  themselves  ;  or  by  such  usage  and 
continue  in  force  till  altered  by  customs  in  the  province  as  may  be 
the  new  sovereign." — Strother  7js.  presumed  to  have  emanated  from 
Lucas,  12  Peters,  410  [436].  "By  the  King,  or  to  have  been  sanc- 
the  law  of  nations,  the  inhabitants,  tioned  by  him,  as  existing  author- 
citizens,  or  subjects  of  a  conquered  ized  local  laws."— Smith  vs.  The 
or  ceded  country,  territory,  or  prov-  United  States,  10  Peters,  326. 
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return  to  the  state  of  their  original  allegiance.  Individuals 
who  decline  to  take  advantage  of  this  permission  and  elect 
to  remain  in  the  ceded  territory  are  presumed  to  consent  to 
the  change  in  allegiance  which  is  involved  in  the  conquest  or 
cession.'  From  the  nature  of  the  case,  however,  no  formal 
guarantee  of  the  allegiance  of  the  population  of  territory  thus 
transferred  is  either  given  or  expected.  It  is  proper  to  say, 
also,  that  while  the  inhabitants  of  conquered  or  ceded  terri- 
tory become  vested  with  the  rights  of  citizenship  by  the  fact 
of  conquest  or  cession,  in  so  far  as  other  states  are  con- 
cerned, their  actual  absorption  into  the  body  politic  of  the 
conquering  state  is  a  matter  which  is  regulated,  not  by  inter- 
national law,  but  by  the  constitution  and  laws  of  the  state 
to  which  their  allegiance  has  been  transferred  by  conquest 
or  cession.^ 


'  IV  Calvo,  §§  2466.  2469  :  Amer. 
Ins.  Co.  71s.  Canter,  i  Peters,  542 ; 
Heffter,  §  131;  II  Halleck,  pp.  489- 
497- 

'  III  Phillimore.§§  591-593:  Hall, 
§§  205,  206 :  Dana's  Wheaton,  §  346, 
note  169;  II  Halleck,  pp.  485-489; 
United  States  vs.  Repentigny,  5 
Wallace,  260 ;  I  Wildman,  p.  162; 
IV  Calvo,  §1^  2466-2477.  "By  a  prin- 
ciple of  international  law,  on  a 
transfer  of  territory  by  one  nation 
to  another,  the  political  relations 
between  the  inhabitants  of  the 
ceded  country  and  the  former  gov- 
ernment are  chan<^ed,  and  new  ones 
arise  between  them  and  the  new 
government.  The  manner  in  which 
this  is  to  be  effected  is  ordinarily 
the  subject  of  treaty.  The  con- 
tracting parties  have  the  right  to 
contract  to  transfer  and  receive 
respectively  the  allegiance  of  all 
the  native-born  citizens;  but  the 
naturalized  citizens,  who  owe  .lUe- 
giance  purely  statutory,  are,  when 
released  therefrom,  remitted  to 
their  original  status."  —  Tobin  vs. 
Walkinshaw.  i  McAllister,  r86; 
Amer.  Ins.  Co.  vs.  Canter,  i  Peters, 


542.  "  When  New  Mexico  was  con- 
quered by  the  United  States,  it  was 
only  the  allegiance  of  the  people 
that  was  changed ;  their  relation 
to  each  other  and  their  rights  of 
property  remained  undisturbed." — 
Leitensdorfer  ei  al.  vs.  Webb,  20 
Howard,  176.  "On  a  conquest  by 
one  nation  of  another,  and  the  sub- 
sequent surrender  of  the  soil  and 
change  of  sovereignty,  those  of  the 
former  inhabitants  who  do  not  re- 
main and  become  citizens  of  the 
victorious  sovereign,  but,  on  the 
contrary,  adhere  to  their  old  alle- 
giance and  continue  in  the  service 
of  the  vanquished  sovereign,  de- 
prive themselves  of  protection  or 
security  to  their  property,  except  so 
far  as  it  may  be  secured  by  treaty." — 
United  States7/.c  Repentigny,  5  Wal- 
lace, 211.  "Hence  where,  on  such 
a  conquest,  a  treaty  provided  that 
the  former  inhabitants  who  wished 
to  adhere  in  allegiance  to  their  van- 
quished sovereign  might  sell  their 
property,  provided  they  sold  it  to 
a  certain  class  of  persons  and  with- 
in a  time  named,  the  property,  if 
not  so  sold,  became  abandoned  to 
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Effects  of  Conquest  or  Cession  upon  Municipal  Laws. 

It  is  a  general  rule  of  public  law,  recognized  and  acted  upon 
by  the  United  States,  that  whenever  political  jurisdiction  and 
legislative  power  over  any  territory  are  transferred  from  one  na- 
tion or  sovereign  to  another,  the  municipal  laws  of  the  country 
— that  is,  laws  which  are  intended  for  the  protection  of  private 
rights — continue  in  force  until  abrogated  or  changed  by  the 
new  government  or  sovereign.  By  the  cession  public  property 
passes  from  one  government  to  another,  but  private  property 
remains  as  before,  and  with  it  those  municipal  laws  which  are 
designed  to  secure  its  peaceful  use  and  enjoyment.  As  a 
matter  of  course,  all  laws,  ordinances,  and  regulations  in  con- 
flict with  the  political  character,  institutions,  and  constitution 
of  the  new  government  are  at  once  displaced.  .  .  .  But  with 
respect  to  other  laws  affecting  the  possession,  use,  and  transfer 
of  property,  and  designed  to  secure  good  order  and  peace  in 
the  community,  and  promote  its  health  and  prosperity,  which 
are  of  a  strictly  municipal  character,  the  rule  is  general,  that  a 
change  of  government  leaves  them  in  force  until,  by  direct  ac- 
tion of  the  new  government,  they  are  altered  or  repealed.' 

The  extent  and  amount  of  the  political  changes,  and  the  cir- 
cumstances under  which  they  shall  be  accomplished  ;  whether, 
for  example,  they  shall  be  violent,  and  become  operative  im- 
mediately upon  the  execution  of  the  treaty  of  peace,  or  gradual, 
extending  over  a  considerable  period  of  time,  are  questions 

the  conqueror." — Ibid.     "Citizens  Rec.    Gen.    p.   689;    Hall,    p.   572, 

of  territory  acquired  by  the  United  note;  III  Pliillimore,  pp.  868-871. 
States  as   a  result  of  conquest  or         '  Chicago   and    Pacific    Railway 

cession     have     the     international  Company  t'i-.  McGlinn,  114  United 

privileges  of  citizenship,  in  respect  States,    542;    Mitchel    vs.    United 

to  extraterritorial  protection,  etc.,  States,    9    Peters,    734;    Strother 

from  the  date  of  the  treaty  of  peace  7's.    Lucas,     12     Peters,    410,    436; 

or  of  cession.     The  matter  of  their  American  Insurance  Company  vs. 

citizenship  or  naturalization,  as  a  Canter,  i  Peters,  542;   II  Halleck, 

question  of  municipal  law,  if  not  pp.  460,  461,  493  ;  Dana's  Wheaton, 

settled  in  the  treaty,  depends  upon  p.  347,  note  169;  Hall,  §§  27-29,  p. 

the  legislation  of  Congress.     The  205;  Vattel,  liv.  i.  chap.  xxi.  §§  261- 

Treatyof Frankfort,in  1871, author-  265;    Risley,  pp.  165,  166;    United 

ized  liberty  of  emigration  from  the  States  vs.  Percheman,  7  Peters,  83; 

provinces  of  Alsace  and  Lorraine  III    Phillimore,   pp.    862-866;    IV 

until  October  i,  1872."— XIX  Nouv.  Calvo,  §§  2458-2477. 
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that  depend,  in  part,  upon  the  terms  of  the  treaty  or  the  cir- 
cumstances of  the  conquest,  and,  in  part,  upon  the  differences 
between  the  legal  conceptions  and  political  institutions  of  the 
conquering  and  conquered  states.  In  any  case,  however,  as 
the  laws  of  a  state  must,  in  general,  be  uniform  throughout 
the  entire  extent  of  its  territory,  it  follows  that,  if  marked  dif- 
ferences exist  between  the  laws  in  force  in  the  acquired  prov- 
inces and  those  of  the  new  sovereignty,  such  differences  must 
eventually  be  removed  or  made  to  disappear.  Indeed,  uni- 
formity of  operation  can  be  secured  in  no  other  way. 

If,  however,  the  necessary  changes  be  extensive  and  impor- 
tant, as  would  be  the  case  in  which  a  people  whose  legal  insti- 
tutions were  based  upon  the  Roman  law  passes  under  the 
dominion  of  a  state  whose  constitutional  ideas  are  derived 
from  the  common  law,  every  consideration  of  expediency 
and  justice  would  seem  to  suggest  the  wisdom  and  propriety 
of  effecting  such  changes  in  a  manner  so  gradual  as  to  cause 
a  minimum  of  disturbance  to  existing  institutions.  A  similar 
difficulty  presents  itself  where  territory  in  which  representa- 
tive institutions  are  firmly  established,  and  the  population  of 
which  has  been  accustomed  to  a  large  measure  of  self-govern- 
ment, passes  into  the  dominion  of  a  state  in  which  individual 
rights  are  more  rigidly  restricted,  or  where  representative  in- 
stitutions do  not  exist.  In  this  case  the  assimilation  of  popu- 
lation becomes  considerably  more  difficult  than  in  the  former, 
where  the  changes  caused  by  the  fact  of  conquest  are  all  in 
the  direction  of  liberality  and  tend  to  add  to,  rather  than  to 
detract  from,  the  constitutional  rights  of  individuals.  It  is 
proper  to  remember  in  this  connection,  however,  that  an  in- 
habitant who  has  been  afforded  an  opportunity  to  dispose  of 
his  property  and  withdraw  from  the  ceded  territory,  but  who 
elects  to  remain  there,  and,  by  so  doing,  to  acquire  residence 
and  citizenship  in  tlie  conquering  state,  must  be  presumed  to 
have  signified  his  willingness  to  accept  such  changes  in  his 
political  status  as  the  new  sovereign  may  see  fit  to  impose.' 

»  For  the  practice  of  Great  Brit-  pp.  162-164;  Hall,  §  205  ;  The  Fol- 
ain  in  this  regard,  see  I  Wildman,      ttna,  i  Dodson,  Adni.  Rep.  p.  451 ; 


350  THE    ELEMENTS   OF   INTERNATIONAL    LAW 

Responsibility  of  a  State  for  Injury  or  Damage  to  Pri- 
vate Property.  It  has  been  seen  that  the  destruction  of 
private  property,  and  its  taking  for  belh'gerent  use,  are  inevi- 
table incidents  of  war;  it  has  also  been  seen  that  the  right  to 
take  and  destroy  is  exercised  by  both  belligerents,  and  upon 
all  property,  whatever  may  be  its  ownership,  which  is  located 
in  the  theatre  of  active  military  operations.  If  the  proper- 
ty of  an  individual  be  appropriated  or  destroyed  by  his  own 
government,  the  question  of  compensation  is,  in  general,  a 
strictly  internal  one,  with  which  international  law  has  nothing 
to  do.  If,  on  the  other  hand,  the  property  of  enemies'  sub- 
jects be  taken  or  destroyed  by  an  invading  army,  such  appro- 
priation or  destruction  is  regulated  by  the  rules  and  usages 
of  war;  this  is  seen  in  the  requirements  of  the  law  of  nations 
in  respect  to  occupation  and  use  of  real  property,  the  capture 
of  public  or  private  property  which  is  useful  to  the  belliger- 
ent in  the  prosecution  of  his  military  operations,  the  taking 
of  private  property  by  way  of  requisition  and  contribution, 
and  the  immunity  from  interference  which  is  accorded  to 
property  devoted  to  religious,  charitable,  or  educational  uses. 
But  the  laws  of  war  are  silent,  however,  where  the  property 
taken  by  a  belligerent  is  owned  by  his  own  subjects,  or  neu- 
trals, or  by  subjects  of  the  enemy  who  have  been  permitted 
to  remain  in  the  country  after  the  outbreak  of  hostilities ; 
they  are  also  silent  as  to  the  right  of  an  individual  to  com- 
pensation for  property  destroyed  as  a  direct  consequence  of 
military  operations,  as  by  the  fire  of  artillery  or  the  move- 
ments of  armies  in  battle. 

In  determining  the  responsibility  of  a  state  in  this  respect, 
the  question  must  be  regarded  from  several  points  of  view, 
and  the  character  of  the  war,  as  internal  or  external,  the  own- 
ership of  the  property  destroyed  or  appropriated,  and  the 
nature  and  cause  of  the  injury  or  appropriation  itself  must  all 

IV  Calvo,  §§   2466-2469.     For  the  100;  Dana's  Wheaton,  §  347,  note 

practice  in  the  United  States,  see  169;  II  Halleck,  pp.  484-511;   for 

IV  Calvo,  §§  2468,  2469 ;   Inglis  z/^.  the    practice    of    France,  see    IV 

Sailors'   Snug  Harbor,  3   Peters,  Calvo,  §§  2472,  2473. 
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be  considered.  Regard  must  be  had,  also,  as  to  whether  the 
injury  consists  in  a  taking  of  private  property  for  pubhc  use, 
as  where  lands  or  buildings  are  appropriated  for  the  construc- 
tion of  defensive  works,  or  supplies  are  taken  for  public  use  ; 
or  as  to  whether  such  injury  or  destruction  is  due  to  acts 
of  war,  or  is  the  direct  and  inevitable  consequence  of  hostile 
operations,  as  where  houses  or  buildings  are  destroyed  dur- 
ing a  bombardment,  or  where  standing  timber  is  cut  down  by 
the  fire  of  artillery  or  is  taken  for  the  construction  of  field 
intrenchments,  or  where  crops  are  trampled  down  and  de- 
stroyed by  the  movements  of  troops  during  the  progress  of  a 
battle. 

In  respect  to  the  question  of  ownership,  where  the  property 
is  taken  by  a  government  from  individuals  residing  within  its 
own  territory,  as  it  is  the  duty  of  the  state  to  protect  all  pri- 
vate property  within  its  territorial  limits,  without  regard  to 
its  ownership,  the  modern  tendency  is  to  obliterate  the  dis- 
tinction between  citizens  and  aliens,  in  this  regard,  and  base 
the  compensation,  if  any  be  made,  upon  the  circumstances 
attending  the  appropriation  or  destruction  of  the  property  it- 
self. If  such  appropriation  of  private  property  is  for  the  pub- 
lic use,  or  is  made  with  a  view  to  secure  the  public  defence, 
the  property  so  taken  is,  as  a  rule,  made  the  subject  of  com- 
pensatory damages.  In  no  case,  however,  unless  it  be  made 
the  subject  of  treaty  stipulations,  is  any  greater  protection 
afforded  to  the  property  of  aliens  than  is  afforded  to  the  citi- 
zens or  subjects  of  the  state  in  whose  behalf  the  appropriation 
is  made;  nor  is  the  rule  of  compensation  applied  more  liber- 
ally in  the  one  case  than  in  the  other.'     If,  on  the  other  hand, 

'  The  method  in  which  payment  empowered  by  law  to  ascertain  the 
is  to  be  made  for  private  property  damage  inflicted  ;  if  no  such  juris- 
thus  taken  for  the  public  use  is  diction  is  conferred  upon  any  of 
regulated  and  determined  by  the  the  courts  of  a  state,  the  case  may 
municipal  law  of  the  state  by  whom  be  presented,  by  way  of  petition,  to 
the  property  has  been  appropriated,  the  supreme  legislative  body  or  to 
If  particular  courts  are  given  juris-  the  sovereign.  In  cases  of  alien 
diction  over  such  cases,  claims  for  ownership,  if  aliens  are  placed  upon 
property  thus  appro[Miated  must  the  same  footing  as  citizens  in  re- 
be   brought    before   the   tribunals  spect  to  the  institution  of  suits  of 
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the  damage  or  destruction  is  clearly  due  to  an  act  of  war,  or 
to  strict  military  necessity,  or  is  an  inevitable  consequence  of 
warlike  operations,  the  loss  lies  where  it  falls,  and  the  indi- 
vidual owner  is  not  compensated  save  as  an  act  of  grace  or 
charity.'  In  this  case  no  distinction  is  made  between  citizens 
and  aliens,  or  other  foreign  residents  ;  and  it  matters  not  by 
whom  the  injury  is  inflicted,  whether  by  the  enemy  or  by  the 
troops  of  the  state  of  the  injured  party.' 


this  kind,  their  remedy  is  the  same 
as  that  of  the  citizen;  where  the 
local  law  places  them  in  a  position 
of  disadvantage,  or  where  they  are 
discriminated  against,  their  claim 
may  be  made  the  subject  of  diplo 
matic  presentation.  See,  also,  Gro- 
tius,  liv.  iii.  chap.  xx.  §  8  ;  Vattel, 
liv.  iii.  chap.  xv.  §  232  ;  II  Dig.  Int. 
Law,  §§  223-225. 

'  The  rule  in  this  matter  is  well 
stated  by  Vattel,  who  says  that 
"  these  are  merely  accidents  ;  they 
are  misfortunes  which  chance  deals 
out  to  the  proprietors  on  whom 
they  happen  to  fall.  The  sovereign, 
indeed,  ought  to  show  an  equita- 
ble regard  for  the  sufferers,  if  the 
situation  of  his  affairs  will  admit 
of  it,  but  no  action  lies  against  the 
state  for  misfortunes  of  this  nat- 
ure, for  losses  which  she  has  oc- 
casioned, not  wilfully,  but  through 
necessity,  and  by  mere  accident,  in 
the  exertion  of  her  rights.  The 
same  may  be  said  of  damage  caused 
by  the  enemy.  All  the  subjects 
are  exposed  to  such  damages,  and 
woe  to  him  on  whom  they  fall. 
The  members  of  a  society  may 
well  encounter  such  risk  of  prop- 
erty, since  they  encounter  a  similar 
risk  of  life  itself.  Were  the  state 
to  indemnify  all  those  whose  prop- 
erty is  injured  in  this  manner,  the 
public  finances  would  soon  be  ex- 
hausted, and  every  individual  in 
the  state  would  be  obliged  to  con- 
tribute his  share  in  due  proportion 


— a  thing  utterly  impracticable.  Be- 
sides, these  indemnifications  would 
be  liable  to  a  thousand  abuses,  and 
there  would  be  no  end  of  the  par- 
ticulars. It  is  therefore  to  be  pre- 
sumed that  no  such  thing  was  ever 
intended  by  those  who  united  to 
form  a  society."  —  Vattel,  liv.  iii. 
chap.  XV.  §  232. 

"  "The  property  (  alien  residents, 
like  that  of  natives  of  the  coun- 
try, when  '  in  the  track  of  war,' 
is  subject  to  war's  casualties,  and 
whatever  in  front  of  the  advancing 
forces  that  either  impedes  or  may 
give  them  aid  when  appropriated, 
or  which,  if  left  unmolested  in  their 
rear,  might  afford  aid  and  comfort 
to  the  enemy,  may  be  taken  or  de- 
stroyed by  the  armies  of  either  of 
the  belligerents;  and  no  liability 
whatever  is  understood  to  attach 
to  the  government  of  the  country 
whose  flag  that  army  bears  and 
whose  battles  it  may  be  fighting  ; 
and,  when  actual,  positive  war  is  in 
progress,  the  commander  of  the 
armies  in  the  field  must  be  the 
judge  of  the  existing  exigencies 
and  necessities  which  dictate  such 
action.  This  is  believed  to  be  the 
universal  rule  at  the  present  day; 
it  is  that  which  has  been  followed 
by  the  governments  of  Europe  in 
recent  wars." — II  Dig.  Int.  Law,  § 
224,  p.  587,  §  225,  p.  598;  I  Opin. 
Att.-Gen.  p.  255  ;  Ibid.  p.  269;  XII 
Ibid.  p.  21  ;  Hall,  pp.  218,  219,  note; 
Bluntschli,  §§  652,  66i  ;    Heflfter,  § 
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The  rule  above  stated,  however,  is  subject  to  the  qualifica- 
tion that  the  injury  complained  of  must  have  been  inflicted 
during  hostilities  carried  on  in  accordance  with  the  generally 
recognized  rules  of  civilized  war.'  The  belligerent  parties  to 
a  particular  war,  whether  the  war  be  external  or  internal  in 
character,  are  presumed  to  follow  the  laws  of  war  in  the  con- 
duct of  their  military  operations.  If  a  belligerent  fails  to 
do  so,  however,  the  enemy,  by  a  resort  to  acts  of  retaliation, 
may  compel  him  to  observe  the  rules  of  civilized  warfare. 
If  neutral  states  or  their  subjects  suffer  injury  as  a  conse- 
quence of  such  failure,  the  injury  may  be  redressed  in  the 
diplomatic  way,  or,  if  sufficiently  serious,  may  authorize  a 
resort  to  forcible  measures  of  redress. 

Responsibility  of  a  State  for  Injuries  Inflicted  during 
Internal  Wars.  Where  property  of  individuals,  whether 
citizens  or  aliens,  is  injured  during  the  progress  of  an  insur- 
rection or  rebellion,  a  similar  rule  of  responsibility  prevails. 
In  this  connection,  however,  a  distinction  exists  between  the 
destruction  of  property  due  to  lawlessness  or  mob  violence 
and  injury  or  destruction  caused  by  insurgents  in  the  prosecu- 
tion of  regular  military  operations.  Foreigners  who  become 
resident  in  a  particular  state,  or  who  own  property  therein, 
acquire  such  residence  or  ownership  with  full  knowledge  that 
internal  disorders  are  likely  to  occur,  and  that,  in  consequence 
of  such  disorders,  property  may  be  injured  or  destroyed,  either 
by  those  who  are  engaged  in  violating  the  laws  or  by  the 
government  itself  in  its  endeavor  to  restore  order.  "The 
assembling  of  mobs  happens  in  all  countries  ;  popular  vio- 
lence occasionally  breaks  out  everywhere,  setting  law  at  de- 
fiance, trampling  on  the  rights  of  citizens  and  private  men, 
and  sometimes  on  those  of  public  officers  and  the  agents 
of  foreign  governments  especially  entitled  to  protection.     In 

133;   KHiber,  §  256;    II    Dig.   Int.  p.  235  ;  Love  t/j.  The  United  States, 

Law,  §§  223-225  ;  III  Ibid.  §  353 ;  II  29  Court   of  Claims   Reports   (U. 

Phiiiirnore,  p.  7;   Mitchell  ts.  Har-  S.),  pp.  332.347. 
nujny,  13  Howard,  115;  The  IVil/-         '  II    Digest     International  Law, 

iam  Bat^i^alcy,  5  Wallace.  377;    II  §  225;  III  Ibid.  §§  347-349. 
Twiss,  §§  64-^  ;  I  Opin.  Att.-Gen. 
23 
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these  cases  public  faith  and  national  honor  require  not  only 
that  such  outrages  should  be  disavowed,  but  also  that  the 
perpetrators  of  them  should  be  punished  wherever  it  is 
possible  to  bring  them  to  justice ;  and,  further,  that  full  satis- 
faction should  be  made  in  cases  in  which  a  duty  rests  with 
the  government,  according  to  the  general  principles  of  law, 
public  faith,  and  the  obligations  of  treaties.'" 

When,  however,  the  internal  disorder  attains  the  propor- 
tions of  an  organized  rebellion,  and  the  supreme  government 
resorts  to  warlike  methods  with  a  view  to  its  suppression,  the 
operations  undertaken  to  restore  the  authority  and  supremacy 
of  the  central  government  are  carried  on  in  accordance  with 
the  laws  of  war,  and  the  parties,  as  they  occupy  the  status  of 
belligerents,  become  charged  with  the  rights,  duties,  and  re- 
sponsibilities of  belligerents  as  determined  by  the  rules  of 
international  law.' 
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CHAPTER   XI 

MARITIME    CAPTURE  :     PRIZE  :     THE     JURISDICTION    AND 
PROCEDURE    OF    PRIZE-COURTS 

Tendency  of  the  Rules  of  Maritime  "War.  The  rules  of 
war  regarding  the  treatment  of  private  property  on  land  have 
been  characterized  by  a  marked  and  constant  improvement 
since  the  beginning  of  modern  history.  To  appreciate  this 
change,  it  is  only  necessary  to  compare  the  laws  of  war  on 
land,  as  they  are  now  understood,  with  the  barbarous  prac- 
tices that  prevailed  during  the  Thirty  Years'  War,  or  even 
with  the  corresponding  usages  during  the  Napoleonic  wars 
at  the  beginning  of  this  century.  The  tendency  has  been 
to  give  to  war  on  land  the  character  of  an  armed  contest 
between  belligerent  governments,  restricting  its  operations 
and  effects  to  the  armed  forces  engaged  on  either  side,  and 
exempting  private  persons  and  private  property  from  its 
hardships  wherever  such  exemption  has  been  possible.  There 
has  been  no  such  general  improvement  in  the  laws  having 
to  do  with  the  treatment  of  private  property  at  sea,  and  the 
rules  regulating  maritime  capture  have  advanced  but  little 
since  they  were  codified,  more  than  eight  hundred  years  ago, 
in  the  Consolato  del  Mare.  As  different  states  have,  at  dif- 
ferent times,  obtained  undue  preponderance  at  sea,  their  inva- 
riable tendency  has  been  to  shape  the  rules  of  maritime 
capture  rather  in  accordance  with  their  views  of  temporary 
policy  and  self-interest  than  in  accordance  with  the  rights  of 
neutrals  and  the  demands  of  humanity  and  civilization.  From 
time  to  time  proposals  have  been  made  to  exempt  from 
capture  at  sea  all  private  property  not  contraband  of  war. 
These  proposals  have  never  been  favorably  received,  however, 
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and  there  is  no  present  prospect  of  the  general  discontinuance 
of  a  practice  as  unjust  in  principle  as  it  is  inefficient  as  a 
means  of  redressing  an  international. wrong. 

The  Right  of  Maritime  Capture.  Of  the  right  to  capt- 
ure private  property  at  sea,  which  has  been  recognized  from 
the  earliest  times,  there  can  be  no  serious  doubt ;  no  prin- 
ciple, indeed,  is  better  established  at  international  law.  As 
to  the  justice  of  the  practice,  however,  and  as  to  its  efificiency 
as  a  means  of  injuring  an  enemy,  there  is  a  wide  divergence 
of  opinion.  It  is  defended  on  the  ground  that  a  belligerent 
has  the  same  right  to  injure  his  enemy  by  crippling  and 
destroying  his  maritime  commerce  as  by  conducting  opera- 
tions against  his  armies  on  land  ;  the  destruction  of  his  com- 
merce operates  less  directly,  it  is  true,  but  in  some  cases 
it  redresses  as  decisively  the  wrong  for  which  the  war  was 
undertaken  as  do  victories  gained  over  his  armies  and  fleets  ; 
at  the  same  time,  as  property  is  captured  or  destroyed,  instead 
of  human  life,  the  purpose  of  the  war  is  accomplished  with 
greater  humanity  in  the  one  case  than  in  the  other.  It  is 
also  contended  that,  by  attacking  a  single  powerful  interest — 
maritime  commerce— in  which  large  amounts  of  capital  are 
invested  and  large  numbers  of  persons  employed,  a  consider- 
able influence,  in  the  interest  of  peace,  is  brought  to  bear 
upon  the  government  of  the  enemy.  It  cannot  be  doubted 
that,  in  former  times,  these  arguments  were  considerably  more 
forcible  than  they  are  at  present.  Maritime  commerce  now 
belongs  to  the  world  and  to  humanity  at  large,  and  not,  as 
formerly,  to  a  state  or  to  several  states,  and  causes  which 
operate  to  injure  the  commerce  of  a  single  state  operate,  with 
equal  power,  to  injure  not  only  the  commercial  interests  but 
the  material  well-being  of  the  entire  civilized  world,  and  so 
to  inflict  injury  upon  states  which  are  in  no  sense  parties  to 
a  particular  war.  Moreover,  as  peace  is  now  the  rule  and  war 
the  exception,  the  effects  of  war  should  be  restricted,  more 
rigidly  than  ever  before,  to  the  nations  directly  concerned  in 
its  operations,  either  as  belligerents  or  allies ;  and  other  states, 
not  parties   to   the   controversy,  should   be    made  to  suffer 


iMARITIME    CAPTURE  359 

the  least  possible  inconvenience  in  consequence  of  its  exist- 
ence/ 

Position  of  the  United  States.  The  position  occupied  by 
the  United  States  in  this  regard,  since  it  became  an  inde- 
pendent member  of  the  family  of  nations,  has  been  alto- 
gether creditable;  its  influence  has  been  steadily  exerted 
in  behalf  of  the  extension  of  the  rights  and  immunities  of 
neutrals,  and  it  has  constantly  adhered  to  and  advocated 
the  complete  immunity  of  private  property,  not  contra- 
band of  war,  from  capture  or  destruction  on  the  high  seas 
in  time  of  public  war.^ 

At  the  Peace  Conferences  of  1899  and  1907  at  The  Hague, 
a  proposition  was  submitted  in  behalf  of  the  United  States 
gi\'ing  an  immunity  from  capture  at  sea  to  all  non-contra- 
band private  property.  At  the  conference  of  1899  it  failed 
to  receive  favorable  consideration ;  at  the  conference  of  1907, 
although  supported  by  a  majority  of  the  states  represented, 
it  failed  to  secure  sufficient  support  to  warrant  its  adoption 
as  a  rule  of  conventional  maritime  law.^ 

Forces  Employed  in  Maritime  War.  The  forces  that 
may  be  employed  in  naval  operations  have  already  been 
described,  and  may  consist  of  the  regular  naval  establish- 

'  Vattel,   liv.   iii.    chap.    viii.    §§  Sj^ain  the  abolition  of  prizc-n-'.oney 

195,    196;   Ibid.   chap.   xv.    §  229;  and  bounty  was  brought  about  by 

riall,  pp.  445—447,  note;      Dana's  the  passage  of  the  following  enact- 

Wheaton,    §  355,  note   171;   Law-  ment:  "All  provisions  of  law  au- 

rence's  Wheaton,  p.  628,  note  192;  thorizing    the   distribution   among 

II  Ortolan,  pp.  35-56;  II  Twiss,  §§  captors  of  the  whole  or  any  por- 

72-77;    II   Ferguson,    §§   198-201;  tion  of  the  proceeds  of  vessels,  or 

IV  Calvo,   §§2294-2410;   II  Lori-  any  property   hereafter  captured, 

mer,    pp.    94-114;    Bluntschli,    §§  condemned  as  prize,  or  providing 

664,  665;   Manning,  pp,   183,   184,  for  the  payment  of  bounty  for  the 

note;  Woolsey,  §147  ;Lawrence,  Int.  sinking   or   destruction   of   vessels 

Law,  §§206,  207,  216,  217;  III  Dig.  of  the  enemy  hereafter  occurring  in 

Int.  Law,  §§342-346;  Amf)s,  Polit-  time  of  war,  are  hereby  repealed." 

ical  and  Legal  Remedies  for  War,  — Act  of  March  3,  1899,  30  Stats,  at 

pp.    196-215,   note.  L.,    p.    1007.      "The   allowance   of 

'  III  Dig.  Int.  Law,  §  342;  Up-  prize-money  to  public  armed  ves- 

ton.   Maritime   Warfare,  j)]),    179-  scls  is  of  relatively  recent   origin; 

1S5;  Dana's  Wheaton,  §§  358,  note  it    was     allowed     by    the     Dutcl: 

^73' 47  5' "'^t.e  223;  Woolsey,  §  128;  in    1702,    and    by    the    French    ii; 

II  Ortolan,  pp.  38,  69.  1692." — IV    Dodson,    Adtn.    Rep. 

'At  the  close  of  the  war  with  p.  316,  note, 
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ment  of  the  belligerent  state,  supplemented  by  such  mari- 
time volunteer  or  militia  forces  as  may  be  deemed  neces- 
sary by  the  state  which  employs  them.  Unless  the  right 
to  use  that  species  of  force  has  been  formally  abandoned, 
or  prohibited  by  the  stipulations  of  treaties,  a  state  may 
also  make  use  of  privateers. 

What  Property  may  be  Captured.  The  following  capt- 
ures may  lawfully  be  made  by  naval  forces  in  time  of 
war:  i.  The  private  property  of  enemy  citizens,  unless 
such  property  is  protected  by  the  Declaration  of  Paris; 
2.  Contraband  of  war;  3.  Property  engaged  in  the  viola- 
.tion  of  a  blockade;  4.  Property  engaged  in  certain  acts  of 
unneutral  service;  5.  All  property  found  on  board  a  ship 
of  war  or  a  public  auxiliary  vessel,  save  when  exempted 
from  capture  by  the  terms  of  the  Geneva  Convention  of 
1906  or  The  Hague  Convention  of  1907.  The  immunity 
from  capture  formerly  accorded  to  boats  engaged  in  coast 
fisheries  was  recognized  by  The  Hague  Conference  of  1907, 
and  so  extended  as  to  include  vessels  exclusively  engaged 
in  the  coast  fisheries  and  those  employed  in  minor  coast- 
ing trade.  The  exemption  includes  their  rigging,  tackle, 
and  cargo,  but  ceases  so  soon  as  the  boats  are  used  for 
warlike  purposes.  The  signatory  powers  also  agreed  not 
to  take  advantage  of  the  harmless  character  of  those  ves- 
sels in  order  to  employ  them  for  military  purposes,  while 
preserving  their  peaceful  appearance.  Vessels  charged 
with  religious,  scientific,  or  philanthropic  missions  are  also 
exempt  from  capture.^ 

Captures,  Where  Made.  In  addition  to  the  operations 
directed  against  the  naval  power  of  the  enemy,  and  their 
employment  in  the  attack  or  defence  of  fortified  places  on 
the  coasts  of  the  several  belligerents,  an  important  part  of 
the  duty  of  the  naval  forces  of  a  state,  in  time  of  war,  con- 
sists in  the  exercise  of  the  right  of  search,  in  the  establish- 
ment and  maintenance  of  blockades,  and  in  harassing  the 
enemy's  commerce  by  the  capture  or  destruction  of  his 

'  For  text  of  convention,  see  Appendix  F,  Convention  No.  11. 
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merchant  ships  and  their  cargoes  on  the  high  seas.  No 
such  captures  are  lawful,  or  can  be  made,  however,  save 
with  the  express  authorization  of  the  captors'  state;  the 
making  of  captures  without  such  governmental  authoriza- 
tion constituting  the  offence  of  piracy.  Captures  may  be 
made  on  the  high  seas  or  within  the  territorial  waters  of 
either  belligerent.^  Under  no  circumstances,  however,  can 
they  be  lawfully  made  in  neutral  waters ;  such  captures  being 
unlawful,  and  prizes  thus  taken  must  be  restored  to  their 
owners,  with  suitable  apology  and  reparation  to  the  neutral 
government  whose  territorial  sovereignty  has  been  invaded. - 
Prize.  The  term  "prize"  is  applied  to  all  captures  of 
property  made  at  sea,  or  in  the  territorial  waters  of  a 
belligerent,  in  time  of  war;^  it  corresponds  to  the  term 
"booty,"  which  is  applied  to  similar  captures  of  property 


^  The  Joseph,  i  Gallison,  545;  the 
Grotiiis,  9  Cranch,  368;  the  Her- 
cules, 2  Dodson,  Adni.  Rep.  p.  363; 
II  Ortolan,  p.  57;  III  Phihimore, 
§§  347-349;  Hall,  §§  270-274;  III 
Di";.  Int.  Law,  §§  341-346;  IV 
Cafvo,  §§  23 10-23 1 5;  Upton,  p. 
190.  "It  is  a  universal  principle, 
which  applies  to  those  engaged  in 
a  partial  as  well  as  to  those  engaged 
in  a  general  war,  that  where  there 
is  probable  cause  to  believe  the 
vessel  met  with  at  sea  is  in  the 
condition  of  one  liable  to  capture, 
it  is  lawful  to  take  her  and  subject 
her  to  the  examination  and  adju- 
dication of  the  courts." — Talbot 
vs.  Seeman,  i  Cranch,  i.  "The 
capture  of  a  neutral  ship  having 
enemy's  property  on  board  is  a 
strictly  justifiable  exercise  of  the 
rights  of  war.  It  is  no  wrong  done 
to  the  neutral,  even  though  tlie 
voyage  be  thereby  defeated.  The 
captors  are  not,  therefore,  answer- 
able in  pcvnam  to  the  neutral  for 
the  losses  which  he  may  sustain 
by  a  lawful  exercise  of  belligerent 
rights.  It  is  the  misfortune  of  the 
neutral,  and  not  the  fault  of  the 
belligerent." — The  Antonia  Johan- 
na, I  Wheaton,  159. 


^  See  the  title  "  Neutral  Rights" 
in  the  chapter  entitled  "Neutral- 
ity." "  If  a  ship  or  cargo  is  enemy 
property,  or  if  either  be  otherwise 
liable  to  condemnation,  the  cir- 
cuinstance  that  the  vessel  at  the 
time  of  the  capture  was  in  neutral 
waters  would  not,  by  itself,  avail 
the  claimants  in  a  prize-court.  It 
might  constitute  a  ground  of  claim 
by  the  neutral  power,  whose  ter- 
ritories had  suffered  trespass,  for 
apology  or  indemnity.  But  neith- 
er an  enemy  nor  a  neutral  acting 
the  part  of  an  enemy  can  demand 
restitution  of  captured  property 
on  the  sole  ground  of  capture  in 
neutral  waters." — The  Sir  William 
Peel,  5  Wallace,  517;  the  Adela,  6 
Wallace,  266;  the  Anne,  3  Whea- 
ton, 435;  III  Phillimore,  §§  349- 
355;  iV  Calvo,  §§  2654-2667;  Up- 
ton, Maritime  Warfare,  pp.  198- 
200;  the  Twee  Gebroeders,  3  Robin- 
son, Adm.  Rep.  pp.  162,  164;  the 
Vrow  Anna  Katharina,  5  Rob.  15; 
the  Anna,  5  Ibid.  373. 

^  Vattel,  liv.  iii.  chap.  xii.  §  196; 
Dana's  Wheaton,  §  350;  II  Ilalleck, 
p.  115;  Hall,  §  149;  III  Phillimore, 
§  347;  Risley,  p.  144;  V  Calvo,  §§ 
3005,  3009. 
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on  land.  As  the  capture  is  made  on  its  authority  and 
upon  its  responsibiHty,  the  title  to  the  captured  property 
first  vests  in  the  captor's  government,  and  its  further  dis- 
posal is  regulated  by  its  municipal  law.  It  may,  therefore, 
make  such  disposition  of  its  prize  as  it  deems  best ;  it  may 
convert  it  to  its  own  use,  or  cause  it  to  be  destroyed  or 
sold;  and  it  may  distribute  the  whole  or  a  part  of  the 
proceeds  of  the  sale  among  the  captors,  in  accordance  with 
the  provisions  of  its  municipal  law.^ 

There  has  been  some  difference  of  opinion  as  to  the  pre- 
cise instant  when  the  title  to  a  prize  passes  from  the  original 
owner  and  vests  in  the  captor's  government.  Three  rules 
have  been  applied:  i.  The  twenty-four-hour  rule,  based 
upon  twenty-four  hours  of  secure  possession  on  the  part  of 
the  Captor;  2.  The  rule  of  pernoctation,  according  to  which 
the  prize  must  have  been  in  possession  of  the  captor  during 
the  period  between  sun  and  sun ;  3 .  The  ride  of  cessation  of 
resistance,  by  which  the  title  is  held  to  pass  to  the  captor 
when  armed  resistance  ceases  and  the  flag  is  struck  or  a 
voluntary  surrender  is  made.  The  last  rule  is  now  the 
one  most  generally  accepted.^ 

The  title  to  captured  property,  since  it  is  acquired  by  an 
act  of  force,  is  inchoate  and  incomplete  until  it  has  been 
taken  before  a  prize-court  of  the  captor's  state  and  the  le- 
gality and  regularity  of  its  capture  have  been  authorita- 
tively determined.  Until  such  adjudication  has  been  had, 
the  right  of  property  is  in  abeyance,  and  the  title  vests  in 
the  captor's  government,  in  trust  for  the  benefit  of  those 
who  may  ultimately  become  entitled  to  share  in  its  dis- 
tribution.^ 

Duty  of  Captor:  Prize-Crews.  It  is  the  first  duty  of  a 
captor  to  convey  his  prize  into  a  court  of  his  own  country 

'Hall,   §  150;  III  Phillimore,   §  Phillimore,    §§   348,    357;    Dana's 

356;  the  Felicity,  2  Dodson,  Adm.  Wheaton,    §   359;    Vattel,    liv.    iii. 

Rep.  pp.  381,  386;  the^lc^eoM,  Ibid.  chap.    xii.     §    196;    the    Peterhoff, 

p.    52;    Dana's    Wheaton,    §   388,  Blatchford,  Prize  Cases,  p.  620. 

note  186,  par.  v.;  V  Calvo,  §§  3010,  ^  Manning,  p.  476;  II  Halleck,  p. 

3011.  383;    Hall,    §   149;    Snow,   p.    166; 

2  II   Halleck,  pp.   383,   384;   III  Dana's  Wheaton,  §388,  note  186. 
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for  adjudication.  In  foniier  times  he  was  permitted  to 
take  his  prize  into  a  neutral  port.  This  is  still  the  rule  of 
international  law,  but  the  almost  invariable  practice  of 
neutrals  in  recent  wars  has  been  to  forbid  such  a  use  of 
their  ports  except  in  cases  of  distress  or  emergency.^ 

Vessels  captured  on  the  high  seas  are  sent  into  port 
under  charge  of  a  prize-master,  who,  with  an  adequate 
prize-crew,  is  placed  on  board  for  that  purpose.  It  is  the 
duty  of  the  prize-master  to  secure  the  ship  and  goods  in 
his  charge  from  spoliation  or  damage  during  the  home- 
ward passage,  and  to  deliver  his  prize,  immediately  upon 
her  arrival,  into  the  legal  possession  of  the  court  having 
jurisdiction  over  the  case.  The  ship's  papers,  log-book, 
register,  sea-letters,  and  bills  of  lading  are  sealed  by  the 
commanding  officer  of  the  capturing  vessel,  and  they,  with 
two  or  more  members  of  the  ship's  company,  are  conveyed 
into  port  by  the  prize-master,  and  are  delivered  with  the 
prize  into  the  custody  of  the  court. ^ 

Crews  of  Captured  Vessels.  The  crews  of  enemy  mer- 
chant vessels  captured  on  the  high  seas  become  prisoners 
of  war,  and  are  entitled  to  the  rights  guaranteed  to  that 
class  by  the  rules  of  war.     Such  as  are  neutral  subjects  are 

'II    Phillimore,     §§    361-364;  the  captor,  under  the  law  of  na- 

Dana's  Wheaton,  §  388,  note  1S6;  tions,  affirmed  by  the  act  of  Con- 

Vattel,  liv.  iii.  chap.  xiii.  §  196;  II  gress  (Rev.  Stats.  §4615),  to  send 

Halleck,   p.    385;    Hall,    §   277;    V  in  captured  property  for  adjudica- 

Calvo,  §§3012-3033;  Snow,  p.  166;  tion  by  a  court  of  his  own  country 

the     Wilhelmsbrog,     5     Robinson,  liaving  competent  jurisdiction,  yet 

Adm.  Rep.  p.   143;  the  Catharina  he  may  be  excused  by  imperative 

Elizabeth,   i  Acton,  Adm.  Rep.  p.  circumstances   for   making   a   sale 

309.     "  A  captured  vessel  must  be  of  such  property  and  afterwards 

brought  within  the  jurisdiction  of  seasonably     subjecting     the     i)ro- 

the  country   to  which   the  captor  ceeds    to    the    jurisdiction    of    a 

belongs  before  a  regular  condemna-  proper    court    of    prize." — Jecker 

tion  can  be  awarded." — I  Opin.  vs.  Montgomery,  13  Howard,  498. 
Att.-Gen.  p.  78.     "Captures  must  ^11  llalleck,  p.  409;   III  Philli- 

be    determined    upon    competent  more,    §§   348-355;    Hall,    §    277; 

evidence,  and  no  rules  for  deter-  Dana's  Wheaton,  §  388,  note  186, 

mining    the    competency    of   such  ])ar.  v.;   II  Twiss,   §  166;  the  Pu- 

evidence  are  more  proper  for  the  rissima    Concepcion,    5    Robinson, 

u.se  of   the  executive   dejjartment  \(\\n.  l^e\i.  \^.  t,t,;  Die  Fire  Danicr, 

than   those   which   prevail   in   the  Ibid.  f).  356;  the  lt^j7/iaw,  6  Ibid.  p. 

courts  of  admiralty." — I   Ibid.   p.  316. 
401,     ''Tiiou^h  \\  is  the  duty  of 
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exempt  from  capture,  and  are  entitled  to  be  released  upon 
their  written  promise  not  to  serve  on  an  enemy  ship  dur- 
ing the  continuance  of  the  war.  Those  officers  and  mem- 
bers of  the  crew  who  are  subjects  of  the  enemy  state  are 
not  made  prisoners  of  war  if  they  give  a  similar  under- 
taking not  to  take  part  in  any  service  connected  with  the 
operations  of  the  war/ 

The  crews  of  captured  neutral  vessels  cannot  be  regard- 
ed as  prisoners  of  war.  They  are  simply  detained  subject 
to  the  action  of  the  prize-court  upon  the  ship  on  board 
of  which  they  are  employed.  They  are  not  enemies,  and 
are  not  subject  to  detention  or  punishment.  No  measures 
of  severity  towards  them  are  justifiable  except  in  cases  of 
great  emergency,  and  for  such  injuries,  when  shown  to  be 
unnecessary,  prize-courts  may  decree  damages  to  the  in- 
jured parties.^ 

Destruction  of  Captured  Vessels.  As  the  present  tenden- 
cy of  neutral  states  is  to  close  their  ports  to  maritime 
prizes,  such  disposition  of  prizes  is  more  likely  to  increase 
than  decrease  in  frequency.  The  practice  of  destroying 
prizes  has  been  objected  to,  but  rather  on  the  ground  of 
humanity  than  legality.  If  the  right  to  capture  enemy 
property  at  sea  be  admitted,  the  right  to  destroy  it  follows 
as  a  natural  consequence.  The  title  of  the  original  owner 
has  been  forcibly  divested  by  an  act  of  war.  If  any  injury 
has  been  inflicted  upon  the  belligerent,  that  injury  con- 
sists in  the  fact  of  capture,  which  amounts  to  a  destruction 
of  the  property  in  so  far  as  the  owner  and  his  government 
are  concerned.  It  can  matter  little  to  either  what  dis- 
position is  made  of  the  property  after  the  owner's  title  has 
been  extinguished.^  The  right  to  destroy  neutral  prizes 
and  their  cargoes  stands  upon  a  different  footing,  however, 
and  has  not  received  such  general  acceptance  as  to  warrant 

^  For  text  of  convention,  see  Ap-  son,  381,  386;  the  Leucade,  Spinks, 

pendix  F,  Convention  No.  11.  221;   V  Calvo,    §  3059;   Risley,  p. 

^  Abdy's  Kent,  p.  276.    See,  also,  149;    Ord.   de  la   Mar,   p.    281;    II 

note  I,  p.  365,  post.  Twiss,   §  166;  Dana's  Wheaton,  § 

^  Hall,  §  150;  the  Felicity,  2  Dod-  388,  note  186,  par.  6. 
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the  practice  to  be  regarded  as  a  lawful  disposition  of 
captured  neutral  property/ 

The  Ransom  of  Captured  Vessels.  The  practice  of  fur- 
nishing prize-crews  tends  to  deplete  the  fighting  strength 
of  the  captor,  and,  if  a  number  of  captures  are  made,  a 
time  must  come  when  a  commander,  having  a  due  regard 
to  the  safety  and  efficiency  of  his  own  ship,  can  no  longer 
make  such  detachments  from  his  crew.  This  emergency 
is  recognized  and  provided  for  by  the  law  of  nations,  and 
by  the  municipal  law  of  most  states,  which  authorize  him 
in  such  an  emergency  to  destroy  his  prize  or  to  accept  a 
ransom. - 

Ransom  Contracts.  Ransom  consists  in  an  agreement 
entered  into  between  a  captor  and  the  master  of  a  captured 
vessel,  acting  in  behalf  of  the  owners,  by  which,  in  con- 
sideration of  the  latter  binding  himself  to  pay  a  stipulated 
sum,  he  is  permitted  to  continue  his  voyage,  by  a  specified 
route,  to  a  certain  port  of  destination.  The  instrument 
containing  this  agreement  is  called  a  ransom  contract,  and, 
when  regularly  made,  its  binding  force  is  recognized  by  the 
law  of  nations. 

The  ransom  contract  is  executed  in  duplicate,  one  copy 
being  retained  by  the  captor  and  the  other  by  the  master 
of  the  captured  vessel,  to  whom  it  serves  as  a  safe-conduct 
during  the  rest  of  his  voyage.  The  precise  route  to  be 
pursued  is  stated  in  the  contract,  and  if  he  departs  from  it 
he  is  liable  to  a  second  capture.^ 

Hostages.  It  was  the  practice  in  former  times  to  give 
hostages  to  the  captor  as  additional  security  for  the  pay- 
ment of  ransom.  They  were  conveyed  to  the  captor's 
country,  and  were  there  detained  as  prisoners  until  the 
ransom  was  paid.     They  were  not  always  treated  as  prison- 

'  "If  the  prize  is  a  neutral  ship,  tional  Law  during  War,  §  167,  p. 
no  circumstances  will  justify  her  331.  The  Felicity,  2  Dodson,  Ad- 
destruction  before  condemnation.  miralty  Reports,  p.  386;  Boyd's 
The  only  proi)er  reparation  to  the  Wheaton,  pp.  432,  433. 
neutral,  in  such  a  case,  is  to  pay  ^  III  PhiUimore,  p.  690;  Snow, 
him  the  full  value  of  the  property  ]).  155. 
destrrjyed."  —  II    Twiss,    Interna-  ^  Hall,  §151;  Snow,  p.  loi. 
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ers  of  war,  however,  but  were  at  times  subjected  to  special 
hardships  and  restrictions,  imposed  upon  them  with  a  view 
of  constraining  the  payment  of  the  ransom  contract.  If 
they  died  in  captivity,  the  ransom  contract  still  remained 
binding,  as  they  were  only  regarded  as  collateral  security 
for  its  payment/ 

Recapture  and  Postliminy.  When  a  prize  has  been 
made  at  sea,  it  has  been  seen  to  be  the  duty  of  the  captor 
to  send  it  to  a  port  of  his  own  country,  or  that  of  an  ally, 
for  adjudication.  In  the  prosecution  of  this  voyage  it  is 
liable  to  recapture,  and  a  question  arises  as  to  its  owner- 
ship in  such  a  case.  The  prize  has  been  recaptured  by  an 
armed  vessel  of  the  same  nationality  as  the  original  owner ; 
but  the  recapture,  in  so  far  as  the  recaptor  is  concerned, 
was  attended  by  the  same  risk  and  danger  that  would 
have  been  involved  in  an  original  capture  of  the  same  vessel 
from  the  enemy.  The  captor  has  acquired  certain  rights 
in  the  prize,  and,  at  the  same  time,  the  title  of  the  original 
owner  to  the  property  has  been  to  a  certain  extent  revested. 
The  fiction  of  law  which  has  been  invented  to  adjust  these 
conflicting  claims  is  borrowed  from  the  Roman  law,  and 
is  called  the  rule  of  postliminy.^  It  was  applied  by  the 
Romans  to  all  captures  of  persons  or  property  made  by 
an  enemy  in  war,  and  a  similar  rule  applied  to  such  por- 
tions of  the  public  territory  as  passed  into  the  hands  of  an 
enemy  as  the  result  of  conquest.  The  title  to  captured 
property  vested  in  the  captor  so  long  as  it  remained  in 
his  secure  possession.  As  prisoners  taken  in  war  became 
slaves  of  their  captors,  their  status  in  Rome,  as  freemen, 
was  suspended  during  captivity.  If  slaves  were  captured, 
the  rule  of  property  applied.  When  recaptured  from  the 
enemy,  the  title  of  the  original  owner  was  revived,  and  the 

•  II  Halleck,  pp.  360,  536;  Wool-  Traits  du  Droit  de  Propri^t^,  Nos. 
sey,  §  150;  the  ships  taken  at  134,  135;  III  Phillimore,  pp.  644- 
Genoa,  4  Rob.  388.  647;     II     Halleck,     pp.     358-361; 

*  Upton,  p.  234;  Creasy,  pp.  510,  Boyd's  Wheaton,  §§  411,  411a;  V 
511;  I  Kent,  pp.  104—108;  the  Res-  Calvo,  §§  3169-3173,  3184. 
olution,  2  Dallas,  p.  115;    Pothier, 
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property  was  restored  to  him  on  payment  of  salvage.  A 
person  who  was  recaptured  became,  according  to  the  rule 
of  war,  the  property  of  his  recaptor ;  but  the  law  permitted 
him  to  resume  his  freedom,  or  citizenship,  upon  the  pay- 
ment of  a  specified  sum/ 

The  modem  rule  of  postliminy  resembles  in  principle  the 
rule  of  the  Roman  law,  although  it  is  more  just  and  hu- 
mane in  its  application.  Persons  recaptured  in  war  re- 
sume, at  once,  all  their  personal  and  property  rights. 
Slavery  and  private  ransom  are  alike  discountenanced  by 
international  law.  Property  recaptured  from  an  enemy  on 
land,  if  possible  of  identification,  reverts  to  its  owner  with- 
out cost  or  payment.  Property  recaptured  from  an  enemy 
at  sea  is  restored  to  its  original  owner,  but  is  charged  w*ith 
the  payment  of  a  reward  to  the  recaptor,  to  reimburse  him 
for  the  risk  incurred  and  the  service  rendered.'  The  re- 
ward paid  to  recaptors  for  the  recovery  of  property  capt- 
ured at  sea  is  called  salvage.  The  amount  of  salvage  to 
be  paid,  in  any  particular  case  of  recapture,  is  determined 
by  a  prize-court,  in  accordance  with  the  municipal  law 
of  the  recaptor's  state.  The  amount  of  salvage  awarded 
varies  with  the  difficulty  of  recapture  and  the  value  of  the 
prize.  It  depends  also  upon  the  character  of  the  vessel 
by  which  the  recapture  is  made,  the  award  being  greater 
in  the  case  of  a  privateer  or  merchant  vessel  than  in  that 
of  a  vessel  of  war;  none  being  awarded  for  the  recapture 
of  one  public  armed  vessel  by  another.  "In  general  no 
salvage  is  due  for  the  recapture  of  neutral  vessels  and 
goods,  upon  the  principle  that  the  liberation  of  a  bona  fide 
neutral,  from  the  hands  of  the  enemy  to  the  captor,  is  no 
beneficial  service  to  the  neutral,  inasmuch  as  the  same 
enemy  would  be  compelled,  by  the  tribunals  of  his  own 


'Inst.   liv.   i.   chap.   xii.    §   5;    I  466;  Hall,  pp.  486-493;  II  Halleck, 

Kent,    p.  109;  Woolsey,  §  151;  II  pj).  512-524;  Woolsey,  §§  151-153; 

Phillimore,  pp.  61 5,  616;  V  Calvo,  Upton,    pp.    234-241;    III    Philli- 

§  3184.  more,   pp.    615-643;   V  Calvo,    §§ 

2  JBoyd's  Wheaton,  pp.  435,  465,  3 '69 -3  173. 
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country,  to  make  restitution  of  the  property  thus  unjustly 
seized."  ^ 

As  recapture  is  possible  only  between  the  place  of  original 
capture  and  the  port  to  which  it  is  sent  by  the  captor,  the 
right  of  postliminy  exists  between  the  same  limits  of  time 
and  place.  The  title  of  the  original  owner  is  finally  ex- 
tinguished by  the  action  of  the  prize-court  in  decreeing  the 
condemnation  and  sale  of  the  captured  property ;  and  the 
title  acquired  by  the  purchaser  is  good,  even  against  the 
original  owner  or  his  government.  If  such  property  be 
recaptured  after  it  has  been  regularly  condemned  and  sold, 
it  is  not  restored  to  the  original  owner,  but  is  regarded  as 
lawful  prize,  and  is  treated  as  such.^  England  furnishes  the 
only  exception  to  this  rule.  According  to  the  English  law, 
property  recaptured  during  the  continuance  of  a  war  is 
restored  to  its  owner  upon  payment  of  salvage,  no  matter 
how  long  it  has  been  in  the  enemy's  possession  nor  through 
how  many  hands  it  may  have  passed  in  the  way  of  purchase 
and  sale.  A  treaty  of  peace  is  alone  held  to  confirm  and 
perfect  the  title  to  captures  made  during  a  war.^ 

'  Boyd's  Wheaton,  p.  435;  I  Hal-  captors.  It  appears  that  by  the 
leek,  p.  i8g;  II  Ibid.  pp.  514-537;  law  of  France  in  cases  of  recapture, 
Woolsey,  §  152;  Hall,  §  152;  Up-  after  the  property  has  been  twenty- 
ton,  pp.  241-251;  II  Twiss,  p.  345.  four  hours  in  possession  of  the 
For  the  law  of  the  United  States  enemy  the  whole  property  is  ad- 
on  the  subject,  see  §  4652  of  Re-  judged  good  prize  to  the  recap  tors, 
vised  Statutes  of  the  United  whether  it  belonged  to  her  sub- 
States.  For  that  of  France,  Eng-  jects,  to  her  allies,  or  to  neutrals, 
land,  Spain,  Portugal,  Denmark,  We  are  bound,  therefore,  in  this 
Sweden,  Holland,  see  Boyd's  case  to  apply  the  same  rule;  and 
Wheaton,  pp.  442-450;  Snow,  p.  as  the  property  in  this  case  was 
105;  the  Santa  Cruz,  1  Robinson,  recaptured  after  it  had  been  in 
Adm.  Rep.  p.  50;  the  Ceylon,  i  possession  of  the  enemy  more  than 
Dodson,   pp.    105,    1 1 7-1 20.  twenty-four  hours,  it  must,  so  far 

^  Hall,  pp.  493-495;  II  Halleck,  as  it  belonged  to  persons  domiciled 

pp.   522,   523;   III  Phillimore,  pp.  in  France,   be   condemned  to  the 

617,  618;  Upton,  pp,  233-242;  Va-  captors."  —  Schooner     Adeline,    9 

lin,  Traite  des  Prises,  liv.  iii.  tit.  ix.  Cranch,  244  [288];  the  Santa  Cruz, 

art.    10.     "In   cases   of  recapture  i  Robinson,  Adm.  Rep.  p.  50;  the 

the  rule  of  reciprocity  is  applied.  Belle  Edwards,  Adm.   Rep.  p.  66; 

If  France  would  restore  in  a  like  the   Wight,    5   Robinson,   315. 

case,  then  we  are  bound  to  restore;  ^  II    Halleck,    pp.    514-526;    27 

if  otherwise,  then  the  whole  prop-  and  28  Victoria,  chap.  xxv.   §  40; 

erty  must  be  condemned  to  the  re-  III  Phillimore.   §§418-436. 
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Prize-Courts 

Prize-Courts  and  their  Jurisdiction.  Whenever  a  capt- 
ure has  been  made  at  sea,  it  becomes  the  first  duty  of  the 
captor  to  cause  it  to  be  conveyed  to  a  port  of  his  own 
country,  or  that  of  an  ally,  for  adjudication.  The  munici- 
pal laws  of  all  states  provide  special  tribunals  whose  duty 
it  is  to  determine  questions  of  prize.  These  tribunals  are 
called  Prize-Courts,  and  as  the  decision  of  such  questions 
is  an  incident  of  admiralty  jurisdiction,  the  admiralty 
courts  of  most  states  are  given  jurisdiction  over  cases  of 
maritime  capture.  This  power  may  be  vested  in  these 
courts  as  a  branch  of  their  general  admiralty  jurisdiction, 
or  jurisdiction  may  be  conferred  upon  them  by  special 
commission  during  a  particular  war.  The  former  practice 
prevails  in  the  United  States,  the  latter  now  prevails  in 
England.^ 

Prize-courts  may  sit  in  the  ports  or  territory  of  a  bellig- 
erent or  in  those  of  an  ally.  They  cannot  sit  in  neutral 
ports,  even  with  the  consent  of  the  neutral  government,^ 
and  a  belligerent  would  justly  regard  the  granting  of  such 
permission  as  a  violation  of  neutral  obligation.  This 
arises  from  the  peculiar  jurisdiction  of  these  tribunals. 
Prize-courts  do  not  try  criminal  cases  or  determine  con- 
troversies arising  between  individuals.  The  question  be- 
fore them  in  case  of  a  particular  capture  is  whether,  ac- 
cording to  the  law  of  nations,  the  ship  and  cargo  were 
liable  to  capture,  and,  if  so,  whether  the  capture  was  law- 
fully made.  If  their  decision  be  in  the  affirmative,  the 
ship  and  cargo  are  condemned;    if  the  decision  be  in  the 

'II  Halleck,  pp.  415-422;  II  ^  Boyd's  Wheaton,  §  385;  II 
Ferguson,  §  282;  Creasy,  §  519.  Halleck,  pp.  422,  423;  Snow, 
"In  the  United  States  the  district  pp.  166,  167;  Manning,  pp. 
courts  have  original  jurisdiction  474,  475;  the  Heinrich  and  Ma- 
in jjrize  cases,  subject  to  appeal,  rta,  4  Robinson,  Adm.  Rep. 
however,  direct  to  the  JSupreme  p.  43;  V  Calvo,  §§  3045-3065; 
Court  of  the  United  States." — V  Dana's  Wheaton,  §§  387-389, 
Calvo,  §§3035-3044;  III  Philli-  note  186.  See,  also.  Appendix  F, 
more,  §§  437-439.  Convciilif)n  No.  13,  Art.  IV. 
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negative,  they  are  released.  In  its  investigation  of  the  cir- 
cumstances of  the  capture,  and  in  reaching  a  decree  of 
condemnation,  the  court,  to  a  certain  extent,  acts  in  be- 
half of  the  state  under  whose  authority  it  sits,  and  its  de- 
cree fixes  upon  that  government,  in  the  highest  degree,  the 
responsibility  for  the  seizure  and  condemnation  of  the  en- 
emy's property  or  contraband  goods.  Its  action,  there- 
fore, to  a  much  greater  degree  than  is  the  case  with  ordinary 
judicial  proceedings,  constitutes  an  act  of  sovereignty,  and 
for  this  reason  it  cannot  perform  such  an  act  within  the 
jurisdiction  of  another  sovereign  state. ^  As  the  rules  reg- 
ulating captures  at  sea  which  are  applied  by  the  principal 
maritime  powers  are  not  precisely  the  same,  and  as  most 
states  have  some  statutory  provisions  on  the  subject,  it 
follows  that  these  variations  in  law  and  practice  will  be 
reflected  in  the  decisions  of  their  prize  tribunals. 

The  Law  Applied  by  Prize-Courts.  In  deciding  cases 
of  maritime  capture,  prize-courts  apply  the  rules  of  inter- 
national rather  than  municipal  law.  For  this  reason  de- 
cisions in  similar  cases,  rendered  by  the  prize-courts  in 
other  states,  are  regarded  by  them  as  constituting  prece- 
dents of  a  binding  character.  ' '  Prize-courts  are  in  no  way 
bound  to  regard  local  ordinances  and  municipal  regula- 
tions, unless  they  are  sanctioned  by  the  law  of  nations. 
Indeed,  if  such  ordinances  and  regulations  are  in  con- 
travention of  the  established  rules  of  international  juris- 
prudence, prize-courts  must  either  violate  their  duty  or 
entirely  disregard  them.  They  are  not  binding  on  the 
prize-courts,  even  of  the  country  by  which  they  are  is- 
sued. The  stipulations  of  treaties,  however,  are  obligatory 
upon  the  nations  which  have  entered  into  them,  and  prize- 
courts  must  observe  them  in  adjudicating  between  sub- 
jects or  citizens  of  the  contracting  parties."  ^ 

1  II  Halleck,  pp.  422,  423;  III  Ferguson,  §  282;  Creasy,  §  519; 
Phillimore,  §§  433-436;  V  Calvo,  Snow,  pp.  165,  166;  the  Foa:,  Edw. 
§§  3056,  3057;  Dana's  Wheaton,  §  Adm.  Rep.  p.  312;  the  Recovery,  6 
389.  Rob.  Adm.  Rep.  pp.  348,  349;  III 

2  II    Halleck,    pp.    433-436;    II  Phillimore,   pp.    433-436;    Boyd's 
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Procedure  in  Prize  Cases.  The  rules  of  prize,  as  now 
applied  to  maritime  captures,  are  largely  based  upon  the 
provisions  of  the  Roman  Law  on  the  same  subject.  .  .  . 
Not  only  the  proceedings,  but  also  the  rules  of  evidence 
are,  in  many  respects,  different  from  those  of  courts  of 
Common  Law;  and  prize-courts  not  only  decide  upon  the 
claims  of  capture,  but  also  upon  their  conduct  in  making 
the  capture,  and  subsequently — and  not  infrequently — de- 
clare a  forfeiture  of  their  rights  with  vindictive  damages. 

In  prize  cases  the  evidence  to  convict  or  condemn  must 
come,  in  the  first  instance,  from  the  papers  and  crew  of  the 
captured  ship,  and  it  is  conclusively  upon  these  papers 
and  examinations  that  the  case  is  disposed  of  in  the  first 
instance.  If,  from  this  evidence,  the  property  clearly  ap- 
pears to  be  hostile  or  neutral,  condemnation  or  restitu- 
tion immediately  follows.  If  the  property  appears  to  be 
doubtful,  or  the  case  suspicious,  further  proof  may  be 
granted  according  to  the  rules  which  govern  the  legal  dis- 
cretion of  the  court,  if  the  claimant  has  not  forfeited  his 

right  to  it  by  a  breach  of  good  faith When  the  national 

character  of  the  ship  or  cargo  does  not  distinctly  appear, 
or  when  the  question  of  proprietary  interest  is  left  in 
doubt,  further  proof  is  usually  ordered.^ 


Wheaton,  §  397a;  the  Maria,  I  ascertained  by  reference  to  the 
Rob.  ]).  350.  "  The  law  of  prize  is  known  powers  of  such  tribunals, 
part  of  the  law  of  nations.  In  it  by  which  they  are  governed  un- 
a  hostile  character  is  attached  to  der  the  public  law  and  jiractice 
trade,  independently  of  the  char-  of  nations." — The  Amy  Warwick, 
acter  of  the  trader  who  pursues  or  2  Sprague,  123.  "Neither  the 
directs  it." — The  Rapid,  8  Cranch,  President  nor  any  military  officer 
155  [162].  "The  condemnation  of  can  establish  a  court  in  conquered 
a  vessel  and  cargo  in  a  prize-court  country,  and  authorize  it  to  de- 
is  not  a  criminal  sentence.  No  cide  upon  the  rights  of  the  United 
penson  is  charged  with  an  offence,  States,  or  of  individuals  in  prize 
and  so  no  person  is  in  a  condition  causes,  or  to  administer  the  law 
to  be  relieved  and  reinstated  by  of  nations." — -Jecker  vs.  Mont- 
a  pardon." — X.  Opin.  Att.-Gen.  p.  gomery,  13  Howard,  p.  498. 
452.  "  Prize-courts  are  subject  to  '  II  Halleck,  pp.  434-436;  Up- 
the  instructions  of  their  own  sov-  ton,  pp.  306-434;  Ilf  Phillimore, 
ereign.  In  the  absence  of  such  §§  441-518;  V  Calvo,  §§  3060- 
instructions,  their  jurisdictions  3087. 
and    rules   of   decision   are    to   be 
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Right  of  Appeal  in  Prize  Cases.  The  right  of  appeal  is 
invariably  recognized  in  the  laws  creating  prize-courts  and 
defining  their  jurisdiction;  and,  on  account  of  the  impor- 
tance of  the  interests  involved,  special  provision  is  fre- 
quently made  to  enable  prize  cases  to  be  carried  up,  by  way 
of  appeal,  to  a  court  of  last  resort,  in  a  much  shorter  time 
than  is  usual,  and  without  passing  through  any  of  the 
courts  intervening  between  those  of  original  and  final  juris- 
diction. The  laws  of  the  United  States  provide  for  this 
contingency  by  permitting  an  appeal  to  be  taken  directly 
to  the  Supreme  Court,  from  the  district  courts,  which,  in 
the  United  States,  have  original  jurisdiction  in  all  cases  of 
maritime  capture/ 

The  Prize  Court  of  Appeal.  One  of  the  most  impor- 
tant results  of  the  labors  of  the  Second  Peace  Conference 
at  The  Hague  consisted  in  the  establishment  of  a  tribunal 
of  appeal  in  prize  cases.  It  has  long  been  regarded  as  un- 
satisfactory that  a  municipal  prize-court  should  have  the 
power  to  pass,  finally,  upon  controverted  questions  of  prize, 
especially  in  those  cases  in  which  the  rights  of  neutral 
states  or  their  subjects  are  concerned.  It  has  been  held 
by  the  highest  judicial  authority  that  these  courts  apply 
the  general  rules  of  international  law  in  the  decision  of 
prize  cases,  and,  for  that  reason,  their  conclusions  upon 
controverted  questions  of  prize  should  be  accepted  as  final. ^ 
But  a  considerable  number  of  states  have  dissented  from 
this  view,  and  do  not  attach  decisive  importance  to  the 
decisions  of  municipal  courts  having  prize  jurisdiction.  It 
was,  therefore,  in  the  highest  degree  expedient  that  a 
court  of  review  should  be  established,  having  for  its  pur- 
pose to  introduce  finality,  order,  and  uniformity  into  the 
decisions  of  the  controverted  questions  that  arise  in  the 
determination  of  such  cases. 

The  Prize  Court  of  Appeal,  as  established  in  the  treaty, 
is  composed  of  fifteen  judges,  nine  of  whom  constitute  a 
quorum.     They  are  selected  in  rotation  by  the  states  who 

»  Upton,  pp.  433.  434-  '  See  note  2,  page  370,  ante. 
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are  parties  to  the  treaty,  and  hold  office  for  terms  of  six 
years.  The  scheme  of  selection  is  such  as  to  insure  a  due 
measure  of  representation  on  the  court  to  all  of  the  signa- 
tory states  in  succession. 

Cases  are  brought  by  the  states  who  are  parties  to  the 
undertaking,  but  an  action  m.ay  be  maintained  by  the 
subject  or  citizen  of  a  signatory  power  w4th  the  consent 
of  his  government.  Where  treaties  exist  between  the 
belligerent  captor  and  the  power  which  is  a  party  to  the 
controversy,  or  whose  citizen  or  subject  is  a  party  thereto, 
the  court  is  required  to  conform  to  the  stipulations  of  such 
conventions.  In  the  absence  of  such  stipulations,  the  court 
is  required  to  apply  the  rules  of  international  law.  If  such 
generally  recognized  rules  do  not  exist,  the  case  will  be  de- 
cided in  accordance  with  general  principles  of  justice  and 
equity.* 

Distribution 

Prize-Money.  It  has  been  seen  that  the  title  to  capt- 
ured property  is  vested,  by  the  decree  of  condemnation, 
in  the  government  whose  flag  the  ship  carries,  and  by  whose 
forces  such  capture  is  made;  its  subsequent  disposition  is 
regulated  by  the  municipal  law  of  the  captor's  state.  The 
proceeds  of  the  sale  of  ships  and  cargoes  which  have  been 
regularly  captured  and  condemned  is  called  prize-money, 
which,  by  the  law  of  most  states,  is  distributed  among 
officers  and  crews  of  the  vessels  or  fleets  by  whom  the  capt- 
ure was  made.  Such  was  the  law  of  the  United  States, 
in  respect  to  the  distribution  of  the  proceeds  of  maritime 
prizes,  from  the  establishment  of  the  government  under 
the  Constitution  until  the  close  of  the  war  of  1898  with 
Spain,  when,  by  a  formal  enactment  of  Congress,  all  laws 
authorizing  the  distribution  of  the  proceeds  of  the  sale  of 
prizes,  as  well  as  those  authorizing  the  payment  of  bounty 
or  head-money,  were  finally  repealed.^ 

'  For  text  of  the  convention,  see      Stats,  at  Large,  p.  1007);  §§  4630- 
Appendix  F,  Convention  No.   12.        4635  and   4643  of  the  Rev    Stats. 
'  §  13  Act  of  March  3,  1899  (30      were  repealed  l)y  this  enactment. 


374  I'HE    ELEMENTS   OF    INTERNATIONAL    LAW 

Privateers.  In  case  of  privateers,  prize-money  is  dis- 
tributed among  the  owners,  officers,  and  crew  in  accord- 
ance with  any  agreement  which  may  have  been  made  by 
them  for  that  purpose;  in  the  absence  of  such  an  agree- 
ment, however,  one-half  of  the  prize-money  is  awarded  to 
the  owners  and  one-half  to  the  officers  and  crew,  which  is 
distributed  in  accordance  with  the  same  rules  as  are  ap- 
plied to  public  armed  vessels. 

Rules  for  Determining  the  Nationality  of  Ships  and 
Goods.  It  has  been  seen  that,  in  the  determination  of  a 
question  of  prize,  the  decision  will  depend  upon  whether 
the  property  seized  has,  or  has  not,  the  enemy  character. 
To  determine  questions  thus  arising,  as  to  the  nationality 
of  ships  and  goods,  certain  rules  are  recognized  by  the  prize- 
courts  of  all  nations.     The  more  important  of  them  are: 

(a.)  The  nationality  of  ships  and  goods  is,  in  general, 
determined  by  the  domicile  of  their  owner.  Those  owned 
by  one  domiciled  in  a  hostile  country  are  enemy  goods; 
those  owned  by  one  having  a  domicile  in  a  neutral  state 
are  neutral  goods. ^ 

(b.)  The  products  of  hostile  soil,  and  articles  manufact- 
ured in  enemy's  territory,  are  hostile,  by  whomsoever 
owned. 

(c.)  The  share  of  a  neutral  partner,  in  a  firm  having  a 
hostile  domicile,  is  hostile. 

(d.)  If  an  owner  of,  or  partner  in,  a  business  situated  in 
a  neutral  state  has  himself  a  hostile  domicile,  his  share  in 
the  neutral  house  is  regarded  as  enemy  property. 

(e.)  A  neutral  sailing  under  the  enemy  flag,  or  carrying 
his  register  or  license  to  trade,  is  regarded  as  an  enemy. 

(/.)  The  nationality  of  goods  is  determined  by  their 
ownership  at  the  instant  of  capture;  a  change  made  in 
ownership  after  that  date  is  not  recognized. 

(g.)  In  addition  to  the  immunity  accorded  to  ships  en- 
gaged in  religious  or  philanthropic  missions  by  the  Con- 

f  Walker,  pt.  iii,  chap,  v,  §  40;  the  Fhcenix,  5  C  Rob.  Adm,  Rep.  p.  29. 
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vention  of  The  Hague  of  October  i8,  1907/  "vessels  of 
discovery,  or  of  expeditions  of  exploration  and  survey, 
sent  for  the  examination  of  unknown  seas,  islands,  and 
coasts,  are  by  general  consent  exempt  from  the  contin- 
gencies of  war,  and  are  therefore  not  liable  to  capture. 
Like  the  sacred  vessel  which  the  Athenians  sent  with  their 
annual  offerings  to  the  temple  of  Delos,  they  are  respected 
by  all  nations,  because  their  labors  are  intended  for  the 
benefit  of  all  mankind.  It  has  been  the  invariable  practice 
of  European  powers  to  grant  safe-conducts  to  ships  sent 
to  explore  the  Arctic  regions,  against  being  captured  by 
ships-of-war  on  their  return,  in  the  event  of  war  breaking 
out  during  such  absence."  ^ 
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et  Leur  Reforme,"  vol.  xiii.  "Revue  de  Droit  International,"  p.  260; 
Risley,  pp.  144,  249-264;  Dana's  Wheaton,  p.  388,  note  186;  Lawrence, 
"International  Law,"  §§  212-215;  see  also  the  English  Admiralty 
Reports  of  Robinson,  Dodson,  Acton,  and  Edwards,  the  Reports  in 
Prize  Cases  of  the  Supreme  Court  of  the  United  States,  and  the  prize 
decisions  of  Blachford  and  Story. 

'  For  text  of  Convention,  see  Ap-  Phillimore,  §§  483-485;  II  Twiss, 
pendix  F,  Convention  No.  11.  §§   152-165;    IV  Calvo,    §§   2294- 

*  II    Halleck,   pp.    142-151;    III       2110,  30SS-3114. 


CHAPTER  XII 

NEUTRALITY  :      THE     NEUTRAL     RELATION  :      RIGHTS     AND 
DUTIES    OF    NEUTRALS  :     UNNEUTRAL    SERVICES 

Neutrality.  It  has  been  seen  that  the  outbreak  of  war 
between  two  or  more  states,  and,  in  certain  cases,  the  occur- 
rence of  a  purely  internal  war,  operate  to  place  all  other 
states  of  the  civilized  world  in  a  peculiar  status  of  non-inter- 
ference in  respect  to  the  operations  of  war;  to  the  relation 
thus  created  between  the  states  which  become  parties  to  the 
war  and  those  which  refrain  from  participation  in  its  opera- 
tions—  either  as  belligerents  or  allies  —  the  term  neutrality 
is  applied,  and  a  neutral  state  may  be  defined  as  one  which 
wholly  abstains  from  taking  part  in  an  existing  war  and  ren- 
ders no  aid  or  service  to  either  belligerent  in  his  military  op- 
erations.' 

Character  of  the  Neutral  Relation.  In  strictness,  the  rela- 
tions existing  between  two  states,  at  any  time,  must  be  either 
those  of  peace  or  war.  International  law  recognizes  no  in- 
termediate condition.  When  a  state  occupies  the  position 
of  a  neutral  it  simply  undertakes  to  maintain,  without  inter- 
ruption, its  peaceful  relations  with  both  belligerents.  The 
maintenance  of  such  relations  is,  of  course,  more  difficult  in 
war  than  in  time  of  profound  peace ;  and  to  this  end  a  neu- 
tral state  finds  itself  obliged  to  take  such  precautions,  within 
its  territorial  limits,  as  will  guarantee  the  continuance  of  such 


*  Vattel,  liv.  iii.  chap.  vii.  §  104;  pp.  171,  172;  III  Phillimore,  p.225; 

Grotius,  liv.  iii.  chap.  xvii. ;    II  Hal-  II  Ferjjuson,  §  226  ;  1  Kent.  pp.  1 16, 

leek,  p.  173;  Boyd's  Wheaton,  §§  117;  Upton,  p.  259;  Bluntschli,  §§ 

435,436;   Hall,  pp.  81,82;  Creasy,  742,  743;  Kliiber,  §§279,   280;  IV 

§§  531-  532 ;  Woolsey,  §  163  ;  Risley,  Calvo,  §§  2491-2493;  Heffter,  §  144. 
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friendly  relations.  For  the  same  purpose  it  has  recourse  to 
such  positive  measures  as  will  secure  immunity  from  acts  of 
belligerency  within  its  territory,  and  compel  respect  for  its 
sovereignty  and  independence.' 

History  of  Neutrality.  The  rules  of  neutral  obligation 
are  of  relatively  recent  growth,  and,  in  their  present  form,  are 
largely  the  result  of  a  compromise  between  the  conflicting 
rights  and  interests  of  belligerents  and  neutrals.  In  ancient 
times  the  very  conception  of  neutrality  was  impossible.  So 
long  as  one  powerful  state  aspired  to  or  claimed  universal 
dominion,  it  was  impossible  for  other  and  less  powerful  states 
to  maintain  that  separate,  independent  existence  which  is  es- 
sential to  the  recognition  of  state  rights,  and  so  to  the  devel- 
opment of  a  true  theory  of  neutrality.  War,  among  the  an- 
cients, was  the  normal  state  of  mankind,  in  which  all  nations 
participated,  either  as  principals  or  allies.  Had  any  ancient 
state  attempted  to  occupy  a  position  remotely  resembling 
that  of  neutrality,  according  to  the  modern  acceptation  of  the 
term,  and  had  it  attempted  to  compel  respect  to  its  neutral 
rights,  the  belligerent  against  whom  the  attempt  was  made 
would  have  regarded  it  as  an  act  of  war,  and  would  have  gov- 
erned itself  accordingly.  This  state  of  affairs  continued  until 
the  modern  idea  of  state  sovereignty  and  territorial  indepen- 
dence began  to  be  generally  recognized,  towards  the  close  of 
the  Middle  Ages.' 

'  "  Neutrals  in  their  own  country  to  belligerents  whatever  belliger- 
may  sell  to  belligerents  whatever  ents  may  agree  to  take.  And  so, 
belligerents  may  choose  to  buy.  again,  neutrals  may  convey,  in  neu- 
The  principal  exceptions  to  this  tral  ships,  from  one  neutral  port  to 
rule  are  that  neutrals  must  not  sell  another,  any  goods,  whether  con- 
to  one  belligerent  what  they  refuse  traband  of  war  or  not,  if  intended 
to  sell  to  the  other,  and  must  not  for  actual  delivery,  at  the  port  of 
furnish  soldiers  or  sailors  to  either;  destination  and  to  become  part  of 
nor  prepare,  or  sufTer  to  be  pre-  the  common  stock  of  the  country 
pared,  within  their  territory,  armed  or  of  the  port."— The  Bermuda,  3 
ships   or   military  or    naval   expe-  Wallace,  514. 

ditions    against    either.      So,   too,  '^  Lawrence,  Int.  Law,  §  244;  Ho- 

except  goods  contraband  of  war,  or  sack,  pp.  164,  165  ;  IV  Calvo,  §§  2495 

conveyed  with  intent  to  violate  a  -2500;  Ileffter,  §  152. 
blockade,   neutrals   may  transport 
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Development  of  the  Neutral  Theory  among  the  Maritime  States 
of  Europe.  In  the  history  of  neutrality  a  marked  difference 
in  development  will  be  found  to  exist  between  the  maritime 
and  non-maritime  states  of  the  civilized  world.  This  differ- 
ence is  due,  in  part,  to  the  powerful  influence  exerted  by  com- 
mercial intercourse  in  the  development  of  certain  nations,  and, 
in  part,  to  the  fact  that  the  theory  of  neutral  obligation  found 
its  first  practical  application  in  the  shape  of  an  immunity  from 
capture  accorded,  in  time  of  war,  to  the  ships  and  goods  of 
non-belligerents — or  neutrals,  as  they  would  now  be  called — on 
the  high  seas.  Indeed,  the  rules  of  neutrality  on  land,  as  will 
presently  be  seen,  are  of  much  more  recent  development,  and 
did  not  come  into  existence  until  several  centuries  after  the 
exemption  of  neutral  goods  from  capture  on  the  sea  had  re- 
ceived general  international  recognition.  For  this  reason  it 
will  be  proper  to  discuss,  first,  the  development  of  the  theory 
of  neutrality  among  the  maritime  states  of  Europe. 

The  theory  of  neutrality  is  based  upon,  and  deduced  from, 
the  conception  of  a  number  of  sovereign  states,  or  political 
communities,  each  enjoying  a  separate  existence,  and  each  rec- 
ognizing the  separate  and  independent  existence  of  every 
other.  Such  conditions  were  fulfilled  by  the  Mediterranean 
cities  that  participated  in  the  revival  of  commerce  towards  the 
close  of  the  Dark  Ages ;  and  it  was  among  them  that  the 
modern  theory  of  neutrality  was  developed.  The  first  concep- 
tion of  neutral  right  to  acquire  general  recognition  among 
them  seems  to  have  consisted  in  the  idea  that,  at  the  outbreak 
of  war  between  any  two  cities,  the  commerce  of  the  rest,  who 
remained  friendly  to  the  belligerents,  since  it  in  no  way  con- 
cerned the  hostile  cities,  should  undergo  the  least  possible  in- 
terruption. Out  of  this  immunity  grew  the  idea  of  the  ex- 
emption of  neutral  or  friendly  goods  from  capture  in  time  of 
war. 

These  cities  were  either  independent  communities  or  were 
situated  in  separate  states,  and  commercial  relations  had  be- 
come so  firmly  established  among  them  by  the  close  of  the 
eleventh  century  as  to  warrant  the  preparation  of  a  code  of 
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sea  laws  containing  their  common  maritime  usages.  The  ear- 
liest of  these  codes,  the  "Consolato  del  Mare,"  recognized  the 
distinction  between  the  property  of  friends  and  enemies  in 
\var,  and  declared  that  the  former  was  exempt  from  capture 
and  confiscation,  even  when  found  on  an  enemy's  vessel.  If 
such  property  were  delivered  at  its  destination,  freight  was 
due  to  the  belligerent  captor  who  effected  the  delivery.  Simi- 
lar provisions  were  contained  in  the  later  sea  laws ;  indeed, 
so  long  as  maritime  commerce  was  controlled  by  the  cities  of 
southern  and  western  Europe,  the  treatment  of  neutral  prop- 
erty at  sea  was  marked  by  extreme  liberality. 

The  cities  that  were  identified  with  the  revival  of  com- 
merce engaged  in  such  pursuits  for  purely  mercenary  reasons. 
They  were  rivals  in  commerce  only,  and  none  of  them  aspired 
to  territorial,  as  distinguished  from  commercial,  dominion. 
Their  commercial  rivalry  was  keen,  however,  and  some  of  them 
asserted  claims  to  the  exclusive  control  of  certain  waters  for 
purposes  of  trade.  Conflicts  of  interest  thus  arose,  which  at 
times  resulted  in  war ;  but  as  their  commercial  interests  were, 
on  the  whole,  of  the  first  importance,  their  relations  were  more 
generally  peaceful  than  hostile.  Upon  the  outbreak  of  war 
the  greater  number  of  cities  found  it  to  be  to  their  interest  to 
refrain  from  participation  in  its  operations,  and  to  continue 
their  friendly  relations  with  both  belligerents.  The  relations 
of  the  non-belligerent,  or  neutral,  cities  with  each  other  under- 
went no  change.  They  were  at  peace,  and  simply  maintained, 
without  interruption,  their  ordinary  commercial  intercourse. 
As  the  greater  number  of  these  cities  were  usually  at  peace,  it 
is  easy  to  see  that  it  was  to  the  general  interest  that  their 
commercial  relations  should  suffer,  during  war,  the  least  possible 
interruption.  The  necessity  of  combining  to  protect  their  mer- 
chant vessels  from  the  depredations  of  pirates  must  have  sug- 
gested to  them,  at  a  relatively  early  date,  the  desirability  of 
similar  concerted  action  to  secure  a  like  immunity  from  acts 
of  belligerency,  and  to  compel  respect  for  their  neutral  rights.' 

'  Hall,  pp.  576-579;  IVCalvo,  §§  2495-2500;  Lawrence,  Int.  Law,  §  244; 
I  Hautefeuille,  pp.  195-239. 
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The  Rule  of  the  "  Co7isolato  del  Mare!'  Out  of  this  state  of 
international  relations  grew  the  rule  of  the  "  Consolato  del  Mare," 
that  enemy  goods  were  liable  to  capture,  and  neutral  goods 
were  exempt  from  capture,  wherever  found.  This  rule  was 
generally  accepted  by  the  commercial  cities,  and,  later,  by 
the  European  powers.  With  occasional  interruptions,  due  in 
great  part  to  treaty  stipulations,  it  continued  to  be  the  most 
generally  accepted  rule  upon  the  subject  of  the  liability  of 
property  to  capture  at  sea,  until  the  adoption  of  the  more 
liberal  rule  of  the  Declaration  of  Paris,  in  1856.' 

General  Acceptance  of  the  Rule.  England  adopted  the  rule 
at  the  organization  of  its  admiralty  courts  during  the  reign 
of  Edward  III.,  and  has  consistently  maintained  it  during  her 
subsequent  history.  In  a  small  number  of  treaties,  made 
during  the  seventeenth  and  eighteenth  centuries,  the  English 
Government  conceded  the  principle  that  free  ships  make  free 
goods ;  but  these  concessions  were  of  a  temporary  character, 
and  in  nearly  all  cases  were  terminated  by  a  positive  dis- 
avowal of  the  milder  rule.  France,  after  observing  the  rule 
of  the  "Consolato"  for  nearly  five  hundred  years,  repudiated  it 
in  the  Maritime  Ordinances  of  168 1.  By  that  instrument  the 
rule  of  capture  was  stated  to  be  that  the  goods  of  an  enemy 
in  a  neutral  vessel  and  the  goods  of  a  friend  in  an  enemy's 
vessel  were  alike  liable  to  capture,  thus  establishing  the  rule 
that  enemy  ships  make  enemy  goods.  This  continued  to  be 
the  practice  of  France,  subject  to  some  modification  in  her 
conventional  law,  until  the  Declaration  of  Paris.  The  prac- 
tice of  Spain,  during  the  period  of  her  maritime  supremacy, 
was  similarly  severe. 

Policy  of  the  United  States.  The  policy  of  the  United 
States,  as  indicated  in  the  decisions  of  the  Supreme  Court, 
has  been  substantially  the  same  as  that  of  England.  "  The 
two  distinct  propositions — i.  That  enemy's  goods  found  on 
board  a  neutral  ship  may  lawfully  be  seized  as  prize  of  war, 

•  Consolato  del  Mare,  chap.  273,     pp.  96-103;  IV  Calvo,  §  2495  ;  Heff- 
§§1-9;  Manning,  pp.  279-287;  Ho-     ter,  §  152. 
sack,  pp.  164-167;    Ortolan,  liv.  ii. 
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and,  2.  That  the  goods  of  a  neutral  found  on  board  of  an 
enemy's  vessel  are  to  be  restored — have  also  been  explicitly 
incorporated  into  the  jurisprudence  of  the  United  States,  and 
declared  by  the  Supreme  Court  to  be  founded  on  the  law  of 
nations.  The  rule,  it  was  observed  by  the  court,  rested  on 
the  simple  and  intelligible  principle  that  war  gave  a  full  right 
to  capture  the  goods  of  an  enemy,  but  gave  no  right  to  capt- 
ure the  goods  of  a  friend.  The  neutral  flag  constituted  no 
protection  to  enemy's  property,  and  the  belligerent  flag  com- 
municated no  hostile  cnaracter  to  neutral  property.  The 
character  of  the  property  depended  upon  the  fact  of  owner- 
ship, and  not  upon  the  character  of  the  vehicle  in  which  it 
was  found.  Nations,  indeed,  had  changed  this  simple  and 
natural  principle  of  public  law  by  conventions  between  them- 
selves, in  whole  or  in  part,  as  they  believed  it  to  be  for  their 
interest;  but  the  one  proposition,  that  free  ships  should  make 
free  goods,  did  not  necessarily  imply  the  converse  proposition, 
that  enemy's  ships  should  make  enemy's  goods.  If  a  treaty 
established  the  one  proposition,  and  was  silent  as  to  the  other, 
the  other  stood  precisely  as  if  there  had  been  no  stipulation, 
and  upon  the  ancient  rule."* 

The  policy  of  the  different  departments  of  the  United  States 
Government  upon  the  question  of  maritime  capture  has  not 
been  the  same.  The  courts  of  the  United  States,  being  to 
some  extent  controlled  by  the  English  precedents  in  prize 
cases,  have,  in  the  main,  followed  the  English  rule,  as  expressed 
in  the"Consolatodel  Mare.'"  The  political  departments,  on  the 
other  hand,  have  constantly  endeavored  to  secure  the  greatest 
possible  immunity  from  capture  for  private  property  at  sea, 
and  to  that  end  have  endeavored  to  obtain,  by  treaty  and 
otherwise,  international  consent,  not  only  to  the  rule  that  free 
ships  make  free  goods,  but  that  all  private  property  at  sea, 
not  contraband  of  war,  should  be  exempt  from  capture  and 
confiscation  in  time  of  war.^ 

'The  AVr«dV.  gCranch,  388,  419;  Wheaton,  §  439! ;    II  Halleck,  pp. 

Ill  Phillimore,  pp.  317,  318  ;  I  Kent,  308-312;  IV  Calvo,  §  2495. 

pp.  124,  125.  "  President  Pierce,  Second  Annual 

'I    Kent,    pp.    127-135;    Boyd's  Message,    1854;    Marcy  to   Baron 
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The  Principle  of  Free  Ships,  Free  Goods.  The  principle 
that  free  ships  make  free  goods  was  first  recognized  by  Holland 
during  the  early  part  of  the  seventeenth  century,  and  was  the 
result  of  the  peculiar  situation  of  that  state  as  a  European 
power.  Its  military  strength  on  land  was  far  less  in  amount 
than  that  of  the  great  states  by  which  it  was  surrounded,  and 
was  never  more  than  sufficient  to  the  task  of  securing  its  inde- 
pendent political  existence.  The  contrary,  however,  was  the 
case  at  sea,  where  the  maritime  power  of  the  republic  was 
exceeded,  if  at  all,  by  that  of  England  alone.  The  mainte- 
nance of  its  position  as  a  maritime  and  commercial  power  thus 
became  a  matter  of  the  first  importance,  and  was  so  recognized 
by  the  succession  of  able  statesmen  who  directed  the  state 
policy  of  the  United  Provinces  during  the  seventeenth  and 
eighteenth  centuries.  Having  but  little  military  strength,  it 
was  desirable  that  Holland  should  remain  neutral  in  all  Euro- 
pean wars.  It  was  still  more  desirable,  however,  that  its  im- 
mense carrying  trade  should  be  exempt  from  the  effects  of  war 
at  sea.  But  this  exemption  could  only  be  obtained  by  securing 
the  adoption  of  the  rule  that  free  sJiips  made  free  goods,  as  the 
rule  then  prevailing  was  that  of  the  "  Consolato  del  Mare,"  by 
which  the  ownership  of  property  determined  its  liability  to 
capture. 

For  the  adoption  of  a  new  rule  on  the  subject  of  maritime 
capture  the  general  consent  of  nations  was  necessary,  and  that 
consent  could  only  be  obtained  by  treaty  stipulations.  The 
efforts  of  the  Dutch  Government  were  therefore  directed  to 
that  end,  and,  as  a  result,  a  number  of  treaties  were  negotiated 
in  which  the  rule  oi  free  ships,  free  goods,  was  recognized,  and 
the  liability  to  capture  was  determined  by  the  nationality  of 
the  vessel,  and  not  by  the  ozvjiersJdp  of  the  goods,  as  in  the 
ancient  rules.     As  Holland  was  more  generally  neutral  than 

Gerolt,  Dec.  9,  1854;    III  Dig.  Int.  with  the  United  Provinces  in  1782; 

Law,  §  385.     The  principle  of  free  with  Sweden  in  1783, 1816, and  1827; 

ships,  free  goods,  was  incorporated  with  Prussia  in  1785  and  1828;  with 

in  the  treaties  between  the  United  Spain  in  1795. 
States  and  France  in  1788  and  1800; 
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belligerent,  the  adoption  of  the  latter  principle,  in  its  fullest 
extent,  would  be,  in  the  main,  advantageous  to  her  interests. 
She  would  gain  more,  as  a  neutral,  by  the  adoption  of  the  rule 
oi  free  ships,  free  goods,  than  she  would  lose,  as  a  belligerent, 
by  the  adoption  of  the  rule  of  enemy  ships,  enetny  goods.  For 
this  reason,  in  some  of  her  treaties  both  of  these  principles 
were  connected,  and  the  liability  of  merchandise  to  capture  on 
the  high  seas  was  determined  by  the  nationality  of  the  vessel, 
rather  than  by  the  ownership  of  the  cargo.' 

The  principle  of  free  ships,  free  goods,  was  accepted  by  many 
of  the  less  important  commercial  states  of  Europe.  It  was 
generally  accepted  by  the  Baltic  powers,  by  France,  in  the 
Treaty  of  Ryswick,  in  1657,  and  even  by  England,  in  a  few 
treaties  negotiated  between  the  years  1658  and  1756.  From 
the  year  171 5  onward,  the  maritime  importance  of  Holland 
steadily  declined  ;  and  as  that  state  was  no  longer  directly 
interested  in  the  maintenance  of  the  new  rule,  the  treaties 
upon  which  it  had  been  based  were  not  renewed,  or  were 
suffered  to  lapse,  and  it  appeared  less  frequently  in  the  new 
treaties  which  were  negotiated,  from  time  to  time,  upon  the 
subject  of  maritime  capture.  From  the  Peace  of  Paris,  in  1763, 
until  the  outbreak  of  the  Crimean  War,  in  1853,  the  maritime 
preponderance  of  England  was  sufficient  to  prevent  the  general 
adoption  of  any  principle  of  capture  more  liberal  or  less  severe 
than  that  contained  in  the  rule  of  the  "  Consolato  del  Mare,"  the 
justice  of  which  the  British  Government  had  always  maintained. 

At  the  outbreak  of  the  Crimean  War  the  British  Government 
announced  that  for  the  period  of  that  war  it  would  "  waive 
the  right  of  seizing  enemy's  property  laden  on  board  a  neutral 
vessel  unless  it  be  contraband  of  war."  A  similar  waiver  was 
made  by  the  P'rench  Government.  In  both  cases  the  con- 
cession was  declared  to  be  due  to  a  desire  to  render  the  war 
"as  little  onerous  as  possible  to  the  powers  with  which  they 
remained  at  peace."' 

'  For  lists  of  these  treaties  see  1854,  made  by  England  and  France. 
Ill  Phillimore,  pp.  324  et  seq.  See,  also,  Marcy  to  Crampton,  Or- 

'  Joint  Declaration  of  March  28,      tolan,  liv.  ii.  pp.  464-466. 
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The  Declaration  of  Paris.  The  Treaty  of  Paris,  which 
terminated  the  Crimean  War,  was  signed  on  March  30, 
1856.  The  representatives  of  the  powers  that  had  been 
parties  to  the  treaty,  at  the  suggestion  of  Count  Walewski, 
the  French  plenipotentiary,  assembled  in  conference  for 
the  purpose  of  discussing  the  rules  of  maritime  capture, 
and,  on  the  i6th  of  April  following,  adopted  a  body  of  rules 
modifying  the  existing  rules  of  capture,  which  has  since 
been  known  as  the  Declaration  of  Paris.  The  rules  adopt- 
ed were  four  in  number: 

(a.)  Privateering  is,  and  remains,  abolished. 

(b.)  The  neutral  flag  covers  enemy's  goods,  with  the  ex- 
ception of  contraband  of  war, 

(c.)  Neutral  goods,  with  the  exception  of  contraband  of 
war,  are  not  liable  to  capture  under  the  enemy's  flag. 

(d.)  Blockades,  to  be  binding,  must  be  effective — that 
is  to  say,  maintained  by  a  force  sufficient  really  to  prevent 
access  to  the  coast  of  the  enemy. 

The  Declaration  was  signed  by  plenipotentiaries  repre- 
senting Great  Britain,  France,  Russia,  Austria,  Sardinia, 
Prussia,  and  Turkey;  and  the  signatory  powers  further 
agreed  to  bring  the  Declaration  to  the  knowledge  of  the 
states  which  had  not  taken  part  in  the  Congress  of  Paris, 
and  to  invite  them  to  accede  to  it.  Between  the  years 
1856  and  1 86 1  the  principles  of  the  Declaration  had  been 
accepted  by  all  the  European  powers  except  Spain,  and  by 
all  those  on  the  western  continent  except  Mexico  and  the 
United  States.  The  three  powers  which  refused  to  adopt 
the  proposed  rules  agreed  in  rejecting  the  rule  abandoning 
the  practice  of  privateering,  and,  as  the  Declaration  had 
to  be  accepted  as  an  entirety,  these  states  were  thus  pre- 
vented from  formally  accepting  the  three  rules  to  which 
they  entertained  no  objection.^ 

'  III   Dig.   Int.   Law,    §  342,  p.  The  Hague  in  1907.     The  United 

273.        Spain     and      Mexico     an-  States  is  now  the  only   first-class 

nounced    their    adhesion    to    the  power   which    has   refused   to   ac- 

Declaration    during    the    sessions  cept    the    terms    of    the    Declara- 

of  the  Second  Peace  Conference  at  tion. 
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When  the  Declaration  of  Paris  was  submitted  to  the  gov- 
ernment of  the  United  States  for  adoption,  it  was  replied, 
in  behalf  of  that  power,  that,  in  their  proposed  form,  the 
rules  could  not  be  accepted  as  a  whole.  The  policy  of  the 
United  States  had  always  been  to  maintain  a  small  na- 
val establishment,  and  its  important  commercial  interests 
would  not  permit  it  to  resign  the  right  of  increasing  its 
power  at  sea,  at  the  outbreak  of  war,  by  the  acceptance 
into  its  naval  service  of  a  force  of  privateers.  It  was  ob- 
served, however,  that  if  a  rule  were  added  to  the  Declara- 
tion exempting  all  private  property  from  capture  at  sea, 
in  time  of  war,  the  necessity  for  the  employment  of  such 
an  additional  force  would  disappear,  and  the  United  States 
would  gladly  accede  to  the  proposed  rules. ^  At  the  out- 
break of  the  War  of  the  Rebellion  an  attempt  was  made  by 
the  United  States  to  become  a  party  to  the  Declaration  of 
Paris,  but,  as  it  was  understood  that  its  acceptance  was  to 
include  the  Confederate  States  as  well,  the  attempt  was 
not  persisted  in.' 

Bhiding  Force  of  the  Declaration.  The  rules  of  the  Decla- 
ration of  Paris  upon  the  subject  of  maritime  capture,  al- 
though binding  upon  the  signatory  powers  alone,  have  been 
generally  accepted  as  the  rule  of  international  law  upon 
the  subjects  of  which  they  treat,  and  it  is  highly  improb- 
aljle  that  a  severer  rule  will  be  adopted  at  any  time  in  the 
future.  The  adoption  of  a  milder  rule  is  as  little  probable. 
Upon  several  occasions  it  has  been  suggested  to  amend 
them,  in  the  direction  of  greater  liberality,  by  the  adoption 
of  a  rule  exempting  all  private  property  from  capture  at 
sea.  These  suggestions  have  not  been  favorably  received 
by  the  great  maritime  powers,  however,  and  there  is  no  in- 
dication, at  present,  that  the  rules  of  the  Declaration  will 
be  relaxed  in  such  a  way  as  to  give  to  private  property  at 

'  III    Dij^.    Iiil.    Law,    §  342,   p.  bellion,  in  1861,  that  it  would  ob- 

274.  serve  the  rules  of  the  Declaration 

'  III   Di;^.   Int.   Law,    §  342,  pp.  during  the  continuance  of  hostili- 

273-304.    "The  United  States  an-  tics." — Hall,  §  256;  Dana's  Whea- 

nounced  at  the  outbreak  of  the  re-  ttjn,  §  475,  ntjte  223. 
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sea  any  greater  immunity  from  capture  than  it  now  en- 
joys/ 

At  different  times  the  justice  of  the  rules  of  the  Declara- 
tion of  Paris  has  been  discussed,  especially  in  England,  and 
the  opinion  has  been  advanced  that  that  power  had  un- 
wisely surrendered  a  valuable  right,  without  receiving  in 
return  any  corresponding  advantage.  It  is  difficult  to  see 
how  this  ground  can  be  maintained.  The  loss  of  private 
property  at  sea,  however  great  in  amount,  rarely  affects,  to 
any  material  extent,  the  military  resources  of  a  powerful 
belligerent,  and  so  rarely  contributes  to  bring  to  an  end  an 
existing  war.  It  would  be  impossible  to  invent  a  more  effect- 
ive method  of  not  only  crippling  but  absolutely  destroying 
the  merchant  marine  of  a  state  than  was  resorted  to,  with 
the  most  complete  success,  by  the  government  of  the  Confed- 
erate States  during  the  War  of  the  Rebellion.  But  the  de- 
struction wrought  by  the  Confederate  cruisers  in  no  material 
way  impaired  the  military  strength  of  the  United  States, 
or  changed  the  result  of  the  war  in  the  slightest  degree. 
If  it  were  intended,  by  the  destruction  of  vast  amounts  of 
private  property,  to  affect  the  course  of  the  Federal  Gov- 
ernment, that  intention  signally  failed  of  execution. 

The  position  of  England  in  this  matter  is  still  more  diffi- 
cult to  understand.  The  English  na\'^^  efficient  and  pow- 
erful as  it  may  be,  is  not  omnipotent,  and,  as  the  experience 
of  the  United  States  has  shown,  the  enormous  commercial 
marine  of  England  would,  in  the  event  of  war,  be  liable  to 
capture  and  destruction,  as  a  result  of  the  depredations  of 
a  relatively  small  number  of  fast-steaming  cruisers,  whose 
operations  are  more  difficult  to  check  than  is  generally  sup- 
posed.^ The  power  of  a  state  to  efficiently  police  the  sea 
and  to  protect  its  merchant  marine,  by  preventing  or  pun- 
ishing depredations  against  it,  is  largely  overestimated. 
At  no  time  in  history  has  the  supremacy  of  England  at  sea 
been  more  unquestioned  than  during  the  period  of  the 

'  See  page  359  ante.  'Hall,   §  147;   II  Ferguson,  pp. 

308—326;  Lawrence,  §§  216,  217. 
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Napoleonic  wars,  at  the  beginning  of  this  century;  and 
yet,  on  two  conspicuous  occasions,  when  the  fullest  warn- 
ing of  the  enemy's  purposes  and  intentions  had  been  given, 
a  hostile  fleet  was  able,  without  particular  or  exceptional 
difficulty,  to  evade  the  whole  maritime  power  of  England/ 

The  efforts  put  forth  by  the  United  States  with  a  view 
to  secure  an  immunity  from  capture  to  all  non -contraband 
private  property  at  sea  have  already  been  discussed. 

Claims  to  Exclusive  Dominion,  their  Effect  upon  the 
Development  of  the  Neutral  Theory.  If  we  examine  the 
histor>^  of  those  cities  and  states  which,  at  different  times, 
have  attained  great  maritime  or  commercial  supremacy,  it 
will  be  seen  that  they  have  always  claimed  exclusive  com- 
mercial dominion  over  the  seas  and  coasts  with  which  they 
were  the  first  to  develop  commercial  intercourse.  When 
the  Greeks  first  began  to  interest  themselves  in  foreign 
commerce  they  found  the  Phoenicians  in  possession  of  the 
most  favorable  coasts  of  the  Mediterranean.  They  were, 
therefore,  obliged  to  confine  their  commercial  undertakings 
to  new  seas,  or  to  parts  of  the  Mediterranean  which  their 
rivals  had  not  already  appropriated.  Neither  of  these  peo- 
ple aspired  to  territorial,  as  distinguished  from  commercial, 
dominion.  The  possession  of  the  sea-coast  sufficed  to  secure 
the  latter;  with  the  former  they  had  no  concern.  With 
the  Romans  the  case  was  entirely  different.  They  deemed 
mere  commercial  supremacy  as  of  but  slight  importance, 
and  claimed,  and  ultimately  acquired,  universal  dominion. 
With  the  downfall  of  the  Western  Empire  commerce  great- 
ly declined,  and  at  times  almost  disappeared.  With  the 
revival  of  civilization,  however,  commercial  intercourse  was 
re-established,  and  was  fostered  and  controlled  by  those 
cities  of  Italy  and  Spain  which  were  the  first  to  engage 
in  maritime  pursuits  towards  the  close  of  the  Dark  Ages. 

•"  One  of  these  occurred  in  1796,  during  a  period  of  more  than  six 

when  General  Hoche  succeeded  in  weeks,  in  evading  a  no  less  skilful 

entering  Bantry  Bay,  on  the  Irish  naval  commander  than  Lord  Nel- 

coast;  the  other  in   1798,  when  a  son."— Thiers,  Frcncli  Revolution, 

formidable  French  fleet  si4cceeded,  vol.  iv.  pj).  67,  260  et  seq. 
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These  cities  soon  claimed  exclusive  dominion  over  certain 
waters  for  purposes  of  trade,  and  forbade  all  commerce  with 
such  coasts  to  the  ships  of  other  cities.  Their  right  to  such 
exclusive  intercourse  was  denied,  and  numerous  wars  were  un- 
dertaken,  some  in  support  of,  and  others  in  opposition  to,  these 
claims. 

Venice  was  the  first  of  the  Mediterranean  cities  to  attain 
to  any  considerable  degree  of  commercial  supremacy,  and,  so 
early  as  the  twelfth  century,  asserted  a  right  to  the  exclu- 
sive navigation  of  the  Adriatic.  This  claim  was  sanctioned  by 
Pope  Alexander  III.,  in  1 177,'  and  was  long  maintained  against 
all  opposition.  At  a  later  period  similar  claims  were  advanced 
by  Genoa  and  Pisa.  The  discovery  of  the  sea  route  to  India 
by  Portugal,  and  of  the  western  continent  by  Spain,  largely 
reduced,  and  eventually  destroyed,  the  commercial  importance 
of  the  Mediterranean  cities,  and  transferred  the  sovereignty  of 
the  seas  to  the  two  latter  powers,  by  whom,  in  turn,  the  most 
extravagant  claims  were  asserted  to  maritime  dominion.  As 
the  claims  brought  forward  by  Spain  and  Portugal  were  in 
some  degree  conflicting,  they  were  submitted  to  the  pope, 
Alexander  VII.,  who,  in  1493,  established,  as  a  boundary 
between  them,  a  meridian  line  passing  through  a  point  100 
leagues  west  of  the  Azores  Islands."  All  of  the  earth's  sur- 
face east  of  that  line  which  formed  no  part  of  the  domin- 
ions of  any  Christian  prince  was  declared  to  belong  to  Portu- 
gal ;  while  all  to  the  west  of  the  same  Hne  was,  subject  to  a 
similar  restriction,  decreed  to  Spain.  Claims  somewhat  similar 
in  character  were  advanced,  at  a  later  period,  by  England  and 
Holland,  only  to  encounter  the  most  serious  and  obstinate  re- 
sistance, which  resulted  in  their  final  abandonment.  The  last 
instance  of  such  a  claim  being  advanced  to  any  considerable 
portion  of  the  high  seas  was  that  of  Russia,  who  asserted  the 
right  of  exclusive  navigation  of  that  part  of  the  Pacific  lying 
north  of  the  fifty-fourth  degree  of  north  latitude,  on  the  ground 

•  Azuni,  vol.  i.  p.  78;  IV  Calvo,  "•'  Azuni,  vol.  i.  p.  106.  See,  also, 
§§  2495-2499;  Hall,  §  208.  pp.  13,  14,  ante. 
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that  it  possessed  the  coasts  of  both  continents  above  that  line. 
This  claim,  however,  was  relinquished  upon  the  representations 
of  England  and  the  United  States,  and  has  never  been  reas- 
serted.' 

If  the  claims  which  have  been  made,  at  different  times,  to 
exclusive  maritime  dominion  be  examined,  it  will  be  found 
that  each  of  them  is  susceptible  of  being  resolved  into  two 
parts : 

(a.)  A  claim  to  a  kind  of  territorial  sovereignty  over  a  por- 
tion of  the  high  seas,  with  the  adjacent  coasts. 

(d.)  A  claim  to  the  right  of  exclusive  commercial  intercourse 
with  the  territories  whose  coasts  were  washed  by  the  waters 
over  which  jurisdiction  was  asserted. 

The  first  of  these  claims  has  been  vigorously  opposed  since 
the  middle  of  the  seventeenth  century,  and  with  such  success 
that  all  such  claims  have  long  since  been  abandoned,  never  to 
be  reasserted. 

The  second  continued  to  exist,  and  was  long  recognized  as 
just  and  equitable.  As  new  territories  were  acquired  by  dif- 
ferent European  powers,  either  by  colonization  or  by  conquest, 
the  exclusive  privilege  of  trading  with  them  was  claimed  by 
the  parent  or  conquering  state,  and,  tacitly  or  expressly,  recog- 
nized by  other  states  of  the  civilized  world.'' 

T/ie  Monopoly  of  Colonial  Trade.  Although  the  claim  of  a 
parent  state  to  a  practical  monopoly  of  colonial  trade  was  fi- 
nally recognized,  such  recognition  was  not  conceded  without 
opposition,  nor  was  the  colonial  monopoly  itself  a  source  of 
unmixed  benefit  to  the  state  enjoying  it.  In  time  of  peace  it 
was  a  fruitful  source  of  revenue,  and  afforded  a  favorable  mar- 
ket for  the  productions  of  the  mother  country.  In  the  event 
of  war,  however,  if  the  parent  state  occupied  the  position  of  a 
belligerent,  its  vessels  engaged  in  the  colonial  trade  became 
liable  to  capture  and  confiscation,  and  it  was  impossible  to 
measure  the  resulting  loss  by  the  money  value  of  the  ships 

'See  Treaties  and  Conventions         '  IV  Calvo,  §§  2494-2499;   Hall, 
of  the  M.  S.  with   Foreign   Powers     §  208;  II  Twiss,  §§  208-210. 
(Washington,  i88cy),  pp.  931-933. 
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and  cargoes  which  were  captured  by  the  enemy.  A  large  part 
of  the  belligerent's  commerce  was  destroyed,  or  diverted  to 
other  channels,  and  was  but  slowly  revived  after  the  peace. 
To  obviate  this  attempts  were  made,  at  times,  by  several  Eu- 
ropean states,  to  transfer  their  colonial  trade  to  a  neutral  flag 
during  the  period  of  hostilities.  As  this  course  deprived  a 
belligerent  of  the  right  to  injure  his  enemy,  by  a  resort  to  one 
of  the  most  powerful  means  of  coercion  then  recognized  by 
the  laws  of  war,  such  transfers  of  trade  were  stoutly  resisted, 
chiefly  by  the  British  Government,  whose  maritime  prepon- 
derance had  become  so  firmly  established  by  the  middle  of 
the  eighteenth  century  as  to  enable  it  to  enforce  respect,  in 
so  far  as  its  own  interests  were  concerned,  to  whatever  views 
of  maritime  warfare  were  deemed  by  it  to  be  correct  and  in 
accordance  with  international  law. 

TJie  Rule  of  1756.  The  practice  contended  for  by  Great 
Britain,  that  a  belligerent  could  not  transfer  his  colonial  trade 
to  a  neutral  during  an  existing  war,  and  that  neutral  merchant 
vessels  engaged  in  such  trade  acquired  a  hostile  character  by 
so  doing,  and  were  thus  made  liable  to  capture  and  condem- 
nation, has  become  known  to  publicists  as  the  Rule  of  1756.' 
The  view  thus  advanced  by  Great  Britain  was  extended  to  all 
colonial  trade  with  neutrals  in  1793,  by  the  attempted  enforce- 
ment of  a  rule  that  the  colonial  trade  of  a  belligerent,  which 
that  belligerent  had  undertaken  to  throw  open  to  all  nations 
without  reserve  by  a  general  and,  on  its  face,  permanent  regu- 
lation, could  not  be  participated  in  by  neutrals,  and  that  neu- 
tral ships  engaged  in  such  trade  would  become  liable  to  capt- 
ure as  ships  of  the  enemy.  This  is  known  as  the  Rule  of  1793, 
and  its  enforcement  was  immediately  opposed  by  France  and 
Spain,  and,  at  a  later  period,  by  the  United  States.  A  princi- 
ple or  rule,  asserted,  or  even  enforced,  by  one  powerful  state, 
is  not  a  rule  of  international  law  ;    to  become  such   it   must 

'II   Halleck,   pp.  325-330;    III  Xht.  Anna  Katherina,  4  Ibid.  118; 

Phillimore,    §§   221-223;     Boyd's  the     Rendsbiirg,    Ibid.     121;      the 

W h eaten,  §  508  ;  \.\\^  Princesa,  2  Q.  Vrow   Anna    Katherina,    5    Ibid 

Rob.  52;    \h&  E/namiel,  Ibid.  186;  161. 
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receive  the  sanction  of  all,  or  nearly  all,  of  the  civilized  states 
of  the  world.  The  principle  underlying  the  Rule  of  1756  is 
now  accepted,  as  applying  to  coasting  trade,  by  the  principal 
maritime  powers.  But  the  Rule  of  1793  has  received  no  such 
general  sanction,  and  its  enforcement,  if  persisted  in,  would 
have  given  rise  to  most  serious  complications.  Its  severity, 
however,  was  relaxed  as  practical  free  trade  was  gradually  con- 
ceded to  colonies,  largely  upon  their  demand  to  enter  the  mar- 
kets of  the  world  upon  equal  terms  with  the  mother  countries.' 
Development  of  the  Theory  of  Neutrality  among  the 
Non-Maritime  States  of  Europe.  The  power  and  importance 
of  the  Mediterranean  cities  were  entirely  maritime,  and  were  due 
to  the  energy  and  industry  with  which  they  prosecuted  their 
commercial  undertakings.  They  had  but  little  power  on  land; 
they  rarely  asserted  claims  to  territorial  supremacy,  and  so 
were  rarely  engaged  in  wars,  other  than  those  caused  by  their 
conflicting  commercial  interests.  It  was  for  this  reason  that 
they  progressed  but  little,  in  their  development  of  the  theory 
of  neutrality,  beyond  the  establishment  of  the  rules  regulating 
the  subject  of  maritime  capture.  The  relations  of  the  great 
European  states,  which  were  gradually  acquiring  something  of 
their  present  territorial  form,  were  not  such  as  to  favor  the 
development  of  any  consistent  or  enduring  theory  of  neutral 
obligation.  Their  relations  were  more  generally  hostile  than 
peaceful;  private  and  dynastic  wars  were  common,  and  the 
brief  periods  during  which  hostilities  were  interrupted  or  sus- 
pended were  usually  devoted  to  the  preparation  of  new  schemes 
of  conquest  or  dominion.  Some  progress  must  have  been  made, 
however,  as  the  necessities  of  the  great  powers  made  peace 
occasionally  desirable.  But  it  was  impossible  for  the  con- 
ception of  neutrality  to  obtain  general  recognition  until  the 
desire  of  the  powers  to  remain  at  peace  had  acquired  suffi- 
cient strength  to  become  at  least  equal  to  the  desire  for 
war   and  conquest.     In   the  absence  of  positive  evidence,  it 


'  n  Halleck,  pp.  330-339;  I  Life  and  Letters  of  Joseph  Story,  p.  287;  4 
Rob.  Adm.  Kcp.  App.  A. 
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is  fair  to  presume  that  the  rudiments  of  the  theory  were  first 
recognized  by  those  states  which  became  neutral  by  reason  of 
their  distance  from  the  theatre  of  war,  and  from  a  consequent 
lack  of  direct  interest  in  the  war  or  its  results.  When  the 
principle  of  the  balance  of  power  first  began  to  be  understood, 
it  seems  to  have  been  regarded  as  possible  to  maintain  it  in  no 
other  way  than  by  waging  war  against  the  state,  or  states, 
which  threatened  it.  Indeed,  it  was  not  merely  threatened, 
it  was  repeatedly  attacked,  and  was  in  constant  danger  of 
overthrow,  which  could  be  effectively  prevented  only  by  force 
of  arms.  This  state  of  affairs  contributed  powerfully  to  retard 
the  growth  of  the  theory  of  neutrality,  since  every  important 
state  in  Europe  was  obliged  to  take  part,  as  principal  or  ally, 
in  the  numerous  wars  which  were  undertaken  whenever  the 
equilibrium  was  disturbed.* 

hifiiience  of  E>igland  upon  the  Development  of  the  Modern 
Theory  of  Neutrality.  The  insular  situation  of  England,  so 
placed  as  to  be  secure  from  attack  except  by  sea,  enabled, 
and  to  some  extent  constrained,  that  power  to  adopt  a  policy 
of  partial  abstinence  from  interference  in  Continental  affairs, 
and  to  decline  taking  part  in  Continental  wars  in  which  it  had 
no  important  interests  at  stake.  Not  only  was  England  able 
to  decline  participation  in  such  wars,  thus  placing  her  in  a 
position  of  practical  neutrality,  but  her  power  on  land  and 
sea  was  so  great  as  to  enable  her  to  insist  upon  her  neutrality 
being  respected  by  belligerents.  She  thus  became,  to  a  cer- 
tain extent,  an  advocate  of  neutrality,  and  an  example  to  other 
powers  of  the  advantage  of  remaining  neutral.* 

General  Acceptance  of  the  Modern  Theory  in  the  Sev- 
enteenth Century  :  its  Later  History.  Although  its  prog- 
ress had  been  extremely  slow,  the  principle  of  neutrality  had 
received  such  general  recognition  by  the  middle  of  the  sev- 
enteenth century  as  to  lead  Grotius  to  devote  a  portion  of  his 
work  to  a  discussion   of  the   rights   and   duties  of  neutrals. 

'Hall,  §§  209,  210;  II  Ferguson,  '  IV  Calvo,   §§  2499,  2500;  Hall, 

pp.   511-515;     IV  Calvo,  §§  2495-     §§208-217. 
2538;  Lawrence,  §  244. 
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From  that  time  its  progress  was  more  rapid.  The  Treaty  of 
Westphalia  largely  diminished  the  power  and  influence  of  the 
pope  in  secular  affairs,  and  enabled  the  intercourse  of  the 
European  states  to  assume  a  more  normal  character.  Wars 
became  less  frequent,  and  were  more  closely  restricted  in  their 
operations  and  effects  to  the  states  which  were  immediately 
concerned  in  them.  The  states  which  chose  to  occupy  the 
position  of  neutrals  at  the  outbreak  of  war  steadily  increased 
in  number,  and  were  led  to  insist  more  strongly  upon  their 
rights  being  respected  by  belligerents. 

It  was  during  this  period  that  the  Dutch  became  interested 
in  the  amelioration  of  the  rules  of  maritime  capture.  Their 
efforts  were  not  permanently  successful,  however,  and,  as  their 
influence  declined,  that  of  the  United  States  began  to  be  put 
forth  in  advocacy  of  the  same  cause.  Their  independence 
had  no  sooner  been  recognized  than  they  began  to  assume 
importance  as  a  commercial  power.  The  tendencies  of  the 
new  state  were  altogether  peaceful.  Its  distance  from  Eu- 
rope, not  less  than  its  peculiar  governmental  institutions,  se- 
cured it  an  almost  complete  immunity  from  interference  in 
European  affairs,  and  enabled  its  people  to  devote  their  ener- 
gies to  projects  of  internal  development  and  to  the  exten- 
sion of  their  already  important  commercial  relations.  The 
foreign  policy  of  the  United  States  was,  from  the  first,  one 
of  strict  non -participation  in  questions  of  strictly  European 
concern.  Every  consideration,  therefore,  of  material  interest 
and  territorial  position  induced  the  new  republic  to  occupy 
an  attitude  of  neutrality  in  all  wars  of  European  origin.  The 
justice  and  advantage  of  this  policy  were  fully  appreciated 
by  those  who  directed  its  foreign  affairs,  and  so  thoroughly 
were  the  principles  of  neutral  obligation  understood  by  them 
that  the  early  proclamations  of  neutrality  issued  by  the  United 
States  not  only  served  to  establish  the  permanent  neutral  policy 
of  that  power,  but  were  soon  generally  accepted  as  furnishing 
an  enduring  standard  of  neutral  right  and  duty,' 

'  Creasy,  p.  572;  I  Phillimore,  pp.  54-60;  IV  Calvo,  §§  2495-2543. 
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Forms  of  Neutral  Obligation 

Gradations  of  Neutrality.  The  crude  and  imperfect  views 
of  neutral  duty  which  formerly  prevailed  admitted  of  grada- 
tions, or  degrees,  of  neutral  obligation.  These  were,  in  sub- 
stance, violations  of  neutrality,  and,  as  such,  are  no  longer 
sanctioned  by  the  practice  of  nations.  Such  was  the  qualified 
neutrality  of  certain  European  states  during  the  last  century, 
by  which  the  obligation  to  remain  neutral  was  qualified  by  a 
previous  treaty  with  one  of  the  belligerents,  stipulating  to  fur- 
nish him  with  certain  aid  in  men,  money,  or  war  material  in  the 
event  of  a  particular  war,  or  upon  the  occurrence  of  hostilities 
of  any  kind  with  any  state.  Such  action  would  not  now  be 
tolerated  ;  and  a  state  entering  into  such  treaty  engagements 
would  be  regarded  as  an  ally  of  the  enemy  so  soon  as  it  under- 
took to  carry  into  effect  its  treaty  stipulations.' 

Permanent  Neutrality.  The  status  of  permanent  neutrality 
occupied  by  Switzerland  and  Belgium  is  in  no  way  repugnant 
to  international  law.  The  exceptional  circumstances  in  each 
case  are  to  some  extent  based  upon  the  size  and  territorial 
position  of  these  states,  upon  their  inferior  military  power  as 
compared  with  the  great  states  by  which  they  are  surrounded, 
and  to  a  certain  extent,  also,  upon  considerations  having  to 
do  with  the  preservation  of  the  European  balance  of  power.* 

Armed  Neutrality.  An  armed  neutrality  is,  in  fact,  an  alli- 
ance of  several  powers,  usually  of  a  defensive  character,  though 
this  is  by  no  means  essential.  The  purpose  of  such  an  alliance 
is  to  secure  the  maintenance  of  certain  views  of  neutral  right 
which  are  believed  to  be  in  danger  or  whose  justice  is  likely 
to  be  questioned.  The  most  striking  historical  examples  of 
such  alliances  are  those  of  the  armed  neutralities,  of  the  north- 
ern European  powers,  of  1780  and  1800.    These  alliances  were 

'  II  Halleck,  pp.  174, 175;  Creasy,         '   Creasy,   pp.   575,   576;    Boyd's 
pp.  576,  577;  Boyd's  Wheaton,  §§     Wheaton,  §  423;  Woolsey,  §  163; 
415-422;  Woolsey,  §  163;  Manning,      IV  Calvo,  §§  2596-261 1. 
pp.  223-238;  I  Kent,  pp.  116,  117; 
IV  Calvo,  §§  2594,  2595. 
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made  to  defend  the  principle  of  free  ships,  free  goods,  which 
had  been  adopted  by  treaties  between  the  Baltic  powers,  and 
which  was  opposed  by  England,  that  power  being,  on  both 
occasions,  a  belligerent.  Although  the  purpose  of  the  alliance 
was  not  effected  on  either  occasion,  the  agitation  of  the  ques- 
tion continued,  and  without  doubt  contributed  materially  to 
bring  about  the  adoption  of  the  Declaration  of  Paris.  If  the 
commercial  interests  of  several  nations  are  threatened  by  un- 
just or  unlawful  measures,  on  the  part  of  a  belligerent,  which 
they  deem  unjust  or  dangerous,  there  can  be  no  question  of 
their  right  to  secure  their  menaced  interests  by  such  combi- 
nations as  seem  best  calculated  to  accomplish  the  purpose.' 

Strict  Neutrality.  As  at  present  understood,  a  state,  in 
becoming  neutral,  occupies  a  position  of  strict  neutrality. 
It  rigidly  abstains  from  aiding  either  belligerent,  or  from  ren- 
dering to  either  of  them  any  service,  however  slight  or  imma- 
terial, which  is  calculated  to  assist  him  in  his  military  opera- 
tions. The  friendly  relations  existing  at  the  outbreak  of  the 
war  are  not  interrupted,  and  it  is  to  secure  the  continuance  of 
such  relations  that  a  neutral  state  becomes  charged  with  cer- 
tain duties  during  war  which  do  not  exist  during  peace.  These 
obligations  are  the  measure  of  a  neutral's  duty  in  war.  They 
are  determined  by  international  law,  and  have  the  same  bind- 
ing force  upon  all  states.  A  failure  in  the  performance  of 
these  duties  is  an  injury  to  the  particular  belligerent  who  suf- 
fers by  the  failure  of  a  neutral  state  to  fulfil  its  obligations. 
These  obligations  have  to  do  in  part  with  the  conduct  of  the 
neutral  state  in  its  capacity  as  a  body  corporate,  and  in  part 
with  the  conduct  of  persons  within  its  jurisdiction.* 

Neutral  Duty  of  a  State.  In  the  general  discussion  of  the 
neutral  relation,  it  is  proper  to  observe  at  this  point  that  a 
distinction  is  made  between  the  acts  of  a  state,  in  violation  of 


'  II  Twiss,  pp.  158,  197,  268;  Hall,  Manual.  §§  54-58;   Vattel,  liv.  iii. 

pp.652,655,692, 707,  note;  III  Philli-  chap.  vii.  §  104;  Boyd's  Wheaton, 

morc,pp.335-352;  Hfjyrj'sWhcaton,  §§  435-439;   I   Kent,  pp.  116,  117; 

§§  450.  453.  527;  IV  Calvo,  §§  2638.  Woolsey,  §§  164,  165. 

'Ill  Pliillimore,  p.  226;  Walker, 
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its  neutrality,  and  the  acts  of  its  citizens  or  subjects  in  their 
relations  with  the  governments  of  the  belligerent  powers.'  A 
state,  in  its  corporate  capacity,  is  not  permitted  to  give  any 
material  aid  to  either  belligerent,  or  to  furnish  money,  ships, 
troops,  subsistence,  or  munitions  of  war,  or  to  render  any  as- 
sistance which  is  likely  to  be  useful  to  such  belligerent  in  his 
military  operations.  A  neutral  state,  therefore,  cannot  permit 
its  ports  or  territorial  waters  to  be  used  as  a  base  of  hostile 
operations,  or  as  depots  of  supply  of  articles  susceptible  of 
warlike  use.  It  is  forbidden  to  allow  the  enlistment  of  men, 
or  the  organization  or  equipment,  wholly  or  in  part,  of  hostile 
expeditions,  by  sea  or  land,  within  its  territorial  limits." 

Some  of  these  acts  being,  in  substance,  acts  of  sovereignty, 
are  forbidden  alike  in  peace  and  war.  Others  are  permitted 
in  peace,  but  are  forbidden  in  time  of  war.  The  principle  un- 
derlying the  latter  class  is  this:  Any  substantial  aid  or  service 
which  contributes  to  the  success  of  the  military  operations 
of  one  belligerent  enables  him  to  inflict  an  injury  upon  his 
enemy  with  whom  the  neutral  is  at  peace.  The  neutral  state, 
therefore,  in  a  more  or  less  direct  manner,  has  injured,  or  con- 
tributed to  injure,  a  friend.  As  every  state  is  the  exclusive 
judge  as  to  what  injuries  it  shall  regard  as  furnishing  just 
cause  for  war,  a  neutral  state  may  in  this  way,  by  a  single  act 
of  service,  become  a  party  to  an  existing  war.  It  is  easy  to 
see,  therefore,  that  if  it  were  permitted  to  render  such  ser- 
vices with  impunity,  every  important  war  would,  sooner  or 
later,  involve  all  neutral  states  in  its  operations,  and  so  one 
of  the  chief  purposes  of  international  law  would  fail  of  attain- 
ment. War  would  again  become  the  rule,  as  in  ancient  times, 
and  for  much  the  same  reason.  Permanent  peace  would  be 
impossible,  and  the  relations  of  states  would  be  subjected  to 
a  constant  strain  which  would  seriously  affect  their  pros- 
perity and  material  development.  The  principal  of  the  meas- 
ures of  prevention  to  which  states  are  compelled  to  resort 

'  Creasy,  pp.  590-595.  IV  Calvo,  §  2593;    Vattel,  liv.  Hi. 

•  III  Phillimore,  pp.  226-242;  II     chap.  vii.  §§  104,  118. 
Halleck,  p.  305 ;    Hall,  pp.  80-86; 
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in  order  to  secure  the  observation  of  neutrality  will  be  dis- 
cussed. 

(i.)  Enlistment  of  Troops  in  Neutral  Territory.  It  has 
been  seen  from  the  definition  of  citizenship  and  the  discus- 
sion of  the  forces  that  may  be  employed  in  war  that  the 
armies  of  a  belligerent  are,  or  should  be,  in  great  part  com- 
posed of  his  own  citizens  or  subjects.  The  attempt,  there- 
fore, to  create  a  military  force  by  the  enlistment  of  troops  in 
neutral  states,  always  regarded  with  suspicion,  is  now  gener- 
ally looked  upon  as  a  serious  violation  of  the  rules  of  inter- 
national law.  The  territory  and  waters  of  a  neutral  state  are 
sacred  and  inviolable  because  they  are  neutral  and  pertain  to 
a  state  which  refrains  from  rendering  assistance  to  either  bel- 
ligerent at  the  expense  of  the  other.  When,  therefore,  the 
territory  of  a  neutral  is  used  by  one  belligerent  as  a  recruit- 
ing-ground to  the  disadvantage  of  the  other,  there  is  a  viola- 
tion of  the  neutral  obligation,  and  such  territory  ceases  to 
be  neutral  and  becomes  to  that  extent  the  territory  of  the 
enemy.' 

The  practice  of  furnishing  troops  or  permitting  their  enlist- 
ment in  neutral  territory  was  more  common  in  former  times 
than  it  is  at  present.  During  the  Middle  Ages,  "companies," 
as  they  were  called,  of  freebooters  were  formed  under  some 
adventurous  captain,  and  sold  their  services,  without  regard 
to  the  cause,  to  any  belligerent  who  paid  for  them — not  infre- 
quently to  both  sides  in  succession  during  the  continuance  of 
the  same  war.  At  a  later  period,  not  only  did  the  English 
troops  serve  against  the  Spaniards  during  the  revolt  of  the 
Netherlands,  but  six  thousand  Scotchmen  fought  under  the 
standard  of  the  Marquis  of  Hamilton  in  the  Thirty  Years' 
War,   in  Germany,  in  which   contest  England  was  a  neutral.^ 

'  Hall,  §  218;  I  Kent.  pp.  1 17-124;  471;  II  Twiss,  §  224  ;  IV  Calvo,  §§ 

Manning,  pp.  224-240;  III  Phiili-  2619-2623. 

more,  pp.  233-237;  Creasy,  pp.  587-  ^  The  furnishing  of  troops  by  a 

589;   Boyd's   Wheaton,   §436;   II  neutral  to  a  belligerent  was.  in  for- 

Halleck,  pp.  184-195;  Vattel,  liv.  nier  times,  held  to  be  justified  by 

iii.  chap.  ii.  §  15;  Kisley,  pp.   191,  the  stipulations  of  a  treaty,  made 

192;  the  Gran  Para,  7  Wlieaton,  in  time  of  peace,  but  with  a  view 
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Still  later  England  procured  the  services  of  German  mer- 
cenaries, who  were  employed  in  America  during  the  war 
of  the  Revolution. 

These  practices,  which  have  long  been  disfavored,  are 
now  strictly  forbidden  as  a  flagrant  violation  of  its  neu- 
trality on  the  part  of  the  state  which  permits  them.  With 
a  view  to  make  such  prohibition  effective,  the  act  of 
enlisting  troops  for  service  in  the  armies  of  a  belligerent 
is  now  made  the  subject  of  prohibitory  legislation.  The 
neutrality  laws  of  England  and  the  United  States,  for  ex- 
ample, forbid,  under  severe  penalties,  the  enlistment  of 
soldiers  or  sailors  within  their  territories  by  the  agents  of 
one  belligerent  for  service  in  its  land  or  naval  forces 
against  the  other,  or  against  a  power  with  which  the  neu- 
tral is  at  peace. ^     The  matter  was  made  the  subject  of  con- 


to  the  eventuality  of  war.  The 
troops  so  furnished  in  pursuance 
with  the  terms  of  a  treaty  were  re- 
garded as  enemies,  but  not  the 
state  which  furnished  them.  The 
execution  of  such  a  treaty,  at  the 
present  time,  would  operate,  at  the 
outbreak  of  war,  to  convert  the 
states  which  were  parties  to  it  into 
allies,  and  would  deprive  the  state 
furnishing  the  troops  of  its  charac- 
ter as  a  neutral  from  the  date  upon 
which  the  stipulated  assistance  was 
furnished. — III  Phillimore,  pp. 
233.  234;  Manning,  pp.  227-237; 
Vattel,  liv.  iii.  chap.  vii.   §  no. 

^  The  law  of  the  United  States 
on  the  subject  of  foreign  enlist- 
ments will  be  found  in  §§  5281 
and  5282  of  the  Revised  Statutes. 
For  English  statutes  on  the  same 
subject,  see  3  James  L  chap,  iv.; 
9  George  IL  chap,  xxx.;  29 
George  II.  chap,  xvii.;  59  George 
III.  chap.  Ixix.  (1819);  33  and 
34  Vict.  chap.  xc.  "  Soine  other 
states  rely  upon  a  general  pro- 
hibition to  their  subjects,  and  an 
intimation  that,  by  disobedience, 
they  will  forfeit  all  right  and  title 
to  the  protection  of  their  govern- 
ment   as    against    the    measures 


of  reprisal  against  them  which  a 
foreign  state  may  take.  Soine 
others  rely  upon  the  general  terms 
of  their  municipal  laws  being  so 
interpreted,  in  their  application 
to  a  particular  case,  by  courts  of 
justice,  as  to  punish  such  offend- 
ers, usually  on  the  ground  that 
their  conduct  tends  to  embroil  the 
relations  and  increase  the  obliga- 
tions of  their  government  towards 
the  foreign  state,  the  enemy  of  the 
assisted  belligerent." — ^III  Philli- 
more, pp.  277-285;  Report  of  Neu- 
trality Laws  Commissioners  (Eng.) , 
1S68. 

a  "The  act  of  April  30,  1818,  like  that  of 
June  5,  1794,  was  intended  to  secure,  be- 
yond all  risk  of  violation,  the  neutrality 
and  pacific  policy  which  they  consecrate 
as  our  fundamental  law." — III  Opin.  Att.- 
Gen.    p.    741. _ 

b  "The  enlistment  of  seamen  or  others 
for  marine  service  on  Mexican  steamers  in 
New  York,  they  not  being  Mexicans  tran- 
siently within  the  United  States,  is  a  clear 
violation  of  this  section,  and  the  persons 
enlisted,  as  well  as  the  officers  enlisting 
them,  are  liable  to  the  penalties  thereby 
incurred." — IV  Ibid.  p.  ^i'^-  "This  sec- 
tion applies  to  foreign  consuls  raising 
troops  in  the  United  States  for  the  mili- 
tary service  of  Great  Britain." — VII  Ibid. 
p.  367.  "It  does  not  apply  to  those  who 
go  abroad  for  foreign  enlistment,  or  to 
those  who  transport  such  persons." — U.  S. 
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ventional  regulation  by  the  Second  Peace  Conference  at 
The  Hague/ 

The  purpose  of  such  legislation  as  that  above  described 
is  to  prevent  organized  efforts  to  secure  the  enlistment  of 
troops,  by  belligerent  agents,  in  neutral  territory.  Neutral 
governments,  however,  are  not  held  responsible  for  the  un- 
organized and  unauthorized  departure  of  individual  citizens 
with  intent  to  serve  in  the  armies  of  a  particular  bellig- 
erent.- 

The  individual  citizen,  by  so  doing,  forfeits,  while  in 
such  belligerent  service,  the  privileges  of  his  local  citizen- 
ship and  the  protection  of  his  native  government.^ 

Responsibility  of  a  Neutral  State  for  the  Acts  of  its 
Subjects.  A  different  rule  applies  to  the  conduct  of  the 
subjects  of  a  neutral  state  than  is  applied  to  the  neutral 
state  itself,  in  its  relations  with  the  belligerents.  It  has 
been  seen  that  the  restrictions  to  which  neutral  states  are 
subject  are  such  as  will  prevent  them  from  aiding  either 
belligerent  in  his  military  operations,  and,  at  the  same 
time,  be  the  smallest  possible  consistent  with  the  purpose 
of  the  war.  The  subjects  of  a  neutral  state  are  engaged  in 
many  different  occupations  at  the  outbreak  of  hostilities. 
Most  of  these  are  in  no  way  affected  by  the  existence  or 


vs.  Kazinski,  2  Spraguc,  7-     "The  enlist-  that  the  act  charged  was  a  crime. 

ment  must  be  made  within   the  territory  j      Hpfonr-f^    Innvupi/pr    it  wtq  ehnwn 

of  the  United  States,  and  the  section  does  ^^  detcnce    liovvever,  It  was  SJlOwn 

not  apply  to  one  who  goes  abroad  with  that   Henfielu   enhsted  before   the 


proclamation,  in  ignorance  of  the 


intent     there     to     enlist.' — Ibid.     "The 

words  'soldier'  and  'enlist'  as  used  in  this  ,           ,      ,        ,          ^    1  ,     r  -^     -n         i-. 

section     are    to    be    understood    in  their  law,  And,  when  told  of  its  illegality, 

technical  sense." — Ibid.  had  expressed  his  regret.      He  was 

acquitted  by  the  jury. — Wharton's 

'  For  text  of  convention,  see  Ap-  State  Trials  (U.  S.),  p.  48,  cited  in 

pendix  F,  Convention  No.  13.  Dana's  Wheaton,  §  439,  note  215. 

^  Henfield's  Case.     Henfield  was  See,  also,  U.  vS.  For.  Rel,   1885,  p. 

a  sailor,  of  American  citizenship,  160. 

who  shipped  in  the  French  priva-  ^Boyd's  Wheaton,  §  439;  Creasy, 

teer  Citizen  Genet,  at  Charleston,  p.     600;     U.     S.    vs.     Kazinski,     2 

S.   C,   while    France   was   at   war  Si)nigue,  7;  8  Law  Rej).   254;  VII 

with    England,    and   was   indicted  Ojjin.  Att.-Gen.  p.  367;  Wliarton's 

at    common    law    for   enlisting    in  Criminal  Law,  pp.  905-910;   Hall, 

violation    of    the    treaties    of    the  pj).  600,  6or;  Risley,  pj).  191-193; 

United  States.     The  judges  ruled  III  Dig.  Int.  Law,   §§  390-395. 
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non-existence  of  war.  Some  neutral  subjects,  however, 
are  engaged  in  the  manufacture,  production,  or  distribu- 
tion of  certain  articles,  intended  primarily  for  war-like  uses, 
which  become  contraband  and  so  liable  to  capture  and 
condemnation  by  a  belligerent  if  found  at  sea  en  route  to 
a  hostile  destination.  Others  are  engaged  in  trade  with 
certain  ports;  with  such  ports  a  belligerent,  by  an  exercise 
of  the  right  of  blockade,  may  absolutely  prohibit  com- 
mercial intercourse.  In  all  other  respects  their  under- 
takings are  innocent,  and  are  not  interrupted  or  affected 
by  the  fact  of  war.  The  manufacture  of  contraband  arti- 
cles, and  even  their  sale,  in  neutral  jurisdiction,  continues 
to  be  an  innocent  and  lawful  occupation.  The  neutral 
state  itself  ought  not  to  be  expected  to  interfere  with  the 
pursuits  of  its  subjects,  so  long  as  they  are  not  likely  to 
compromise  the  position  of  neutrality  which  it  assumed  at 
the  outbreak  of  the  war.  The  powers  placed  in  the  hands 
of  the  belligerents  to  blockade  the  ports  of  an  enemy,  to 
search  neutral  vessels  on  the  high  seas,  and  to  seize  and 
condemn  such  portions  of  their  cargoes  as  are  contraband 
of  war,  or  are  destined  to  a  blockaded  port,  are  amply  suf- 
ficient to  protect  them  from  being  injured  by  the  acts  of  in- 
dividuals. If  they  do  not,  or  cannot  make  their  powers  ef- 
fective, they  cannot,  of  right,  expect  neutral  states  to  assist 
them  in  their  endeavors.  Nor  can  they  expect  neutrals  to 
resort  to  severe  police  measures  against  their  own  subjects 
in  a  matter  with  which  they  have  no  direct  concern.* 

'  "  Our  citizens  have  always  been  require  from  them  such  an  internal 

free    to   make,    vend,    and   export  derangement  of  their  occupations, 

arms.      It  is  the  constant  occupa-  It   is   satisfied    with    the    external 

tion    and    livelihood    of    some    of  penalty  pronounced  in  the  Presi- 

them.     To  suppress  their  callings  dent's  proclamation — that  of  con- 

— the    only    means,    perhaps,     of  fiscation  of  such  portion  of  these 

their  subsistence — because  a  war  arms  as  shall  fall  into  the  hands 

exists  in  foreign  and  distant  coun-  of  the  belligerent  powers  on  their 

tries,  in  which  we  have  no  concern,  way  to  the  ports  of  their  enemies." 

would    scarcely   be    expected.      It  — Jeflerson    to     British     Minister, 

would  be  hard  in  principle  and  im-  May     15,     1793,     HI     Jefferson's 

possible  in  practice.     The  law  of  Works,     pp.     558-560;     I     Amer. 

nations,   therefore,  respecting   the  State  Pap.  (For.  Rel.),pp.  69,  147; 

rights  of  those  at  peace,  does  not  Treasury  Circular,  August  4,  1793, 
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Views  of  England  and  the  United  States.  The  princi- 
ple involved  was  well  stated  by  Mr.  Webster  in  his  reply 
to  the  ^Mexican  Government,  which  had  complained  of  cer- 
tain alleged  violations  of  neutrality,  on  the  part  of  individ- 
uals, in  the  supply  of  arms  to  Texas,  then  at  war  with 
Mexico.  "It  is  not  the  practice  of  nations  to  prohibit 
their  own  subjects,  by  previous  laws,  from  trafficking  in 
articles  contraband  of  war.  Such  trade  is  carried  on  at  the 
risk  of  those  engaged  in  it,  under  the  liabilities  and  penal- 
ties prescribed  by  the  law  of  nations  or  particular  treaties. 
If  it  be  true,  therefore,  that  citizens  of  the  United  States 
have  been  engaged  in  a  commerce  by  which  Texas,  an 
enemy  of  Mexico,  has  been  supplied  with  arms  and  muni- 
tions of  war,  the  government  of  the  United  States,  never- 
theless, was  not  bound  to  prevent  it;  could  not  have 
prevented  it,  without  a  manifest  departure  from  the  prin- 
ciples of  neutrality,  and  is  in  no  way  answerable  for  the 
consequences.  .  .  .  Such  commerce  is  left  to  its  ordinary 
fate,  according  to  the  law  of  nations."  ^ 

Mr.  Layard,  the  solicitor-general  of  the  British  Govern- 
ment, in  a  speech  in  the  House  of  Commons,  adopted  the 
view  above  stated,  and  added :  "The  only  law  which  enables 
her  Majesty's  Government  to  interfere  in  such  cases  is  call- 
ed the  Foreign  Enlistment  Act,  and  the  whole  nature  and 
scope  of  that  act  is  sufficiently  and  shortly  set  out  in  its 
title.  That  act  docs  not  touch,  in  any  way  whatever, 
private  vessels  which  may  carry  cargoes,  contraband  or 
not  contraband,  between  this  country  and  any  port  in  a 
belligerent  country,  whether  under  blockade  or  not;  and 
the  government  of  this  country,  and  the  governments  of 
our  colonial  possessions,  have  no  power  whatever  to  inter- 
fere with  private  vessels  under  such  circumstances. 

I  Amer.  State  Pap.  (For.  Rel.),  p.  '  Lawrence's    Wheaton,   p.    813, 

140;  Pickering  to  French  Minister,  note,  citing  Webster's  Works,  vol. 

May  15,  1796,  I  Amer.  State  Pap.  vi.   p.   452,   Letter  of  Webster   to 

(For.   Rel.).  p.   649;   III   Dig.   Int.  Thompson,  July  8,  1842;    II    Dig. 

Law,  §  391;  Hall,  §  2i8;  II  Twiss,  Int.  Law,   §  391, 
§  232. 

2(> 
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"It  is  perfectly  true  that  in  the  Queen's  proclamatiun 
there  is  a  general  warning  at  the  end,  addressed  to  all  the 
Queen's  subjects,  that  they  are  not,  either  in  violation  of 
their  duty  to  the  Queen,  as  subjects  of  a  neutral  sovereign, 
or  in  violation  or  contravention  of  the  law  of  nations,  to 
do  various  things,  one  of  which  is  carrying  articles  con- 
sidered and  deemed  to  be  contraband  of  war,  according  to 
law  or  the  modem  usages  of  nations,  for  the  use  or  service 
of  either  of  the  contending  parties.  That  warning  is  ad- 
dressed to  them  to  apprise  them  that  if  they  do  these  things 
they  will  have  to  undergo  the  penal  consequences  by  the 
statute,  or  by  the  law  of  nations,  in  that  behalf  imposed  or 
denounced.  In  those  cases  in  which  the  statute  is  silent  the 
government  is  powerless,  and  the  law  of  nations  comes  in. 

"The  law  of  nations  exposes  such  persons  to  have  their 
ships  seized  and  their  goods  taken  and  subjected  to  con- 
fiscation, and  it  further  deprives  them  of  the  right  to  look 
to  the  goveniment  of  their  own  country  for  protection. 
And  this  principle  of  non-interference  in  things  which  the 
law  does  not  enable  the  government  to  deal  with,  so  far 
from  being  a  violation  of  the  duty  of  neutrality — which 
the  government  is  anxious  to  comply  with — is  in  accord- 
ance with  all  the  principles  which  have  been  laid  down  by 
jurists,  and  more  especially  by  the  great  jurists  of  the 
United  States."  ^ 

Continental  View  upon  the  Subject  of  Government  Control 
of  the  Acts  of  Individuals.  The  views  above  expressed  are 
those  which  have  long  been  held  upon  this  subject  in  Eng- 
land and  the  United  States.  Most  Continental  writers  are 
at  variance  with  this,  and  contend  that  more  or  less  of 
direct  governmental  interference  is  necessary.     This  differ- 

'  Lawrence's  Wheaton,  pp.  813,  1855;  II  Twiss,  §  226;  Vattel,  liv. 

814,    citing   remarks   of   Solicitor-  iii.  chap.  vii.    §   110;   Hall,   §  232; 

General   Layard  in  the   House  of  the  Santissima  Trinidad,  7  Whea- 

Comrnons,  February  22,  1862     See,  ton,     283;     Creasy,     §§     SSz-ss-^; 

also,  Annual  Message  of  President  Manning,  pp.  255-259;  III  Philli- 

Pierce,     1854,     Executive     Docu-  more,  pp.  38 7-3  90. 
ments  of  the  United  States,  1854- 
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ence  of  view  arises  from  the  fact  that  the  goveniments  of 
nearly  all  the  Continental  states  of  Europe  are  highly  cen- 
tralized in  character,  and  all  commercial  undertakings  arc 
therefore  subject  to  a  more  or  less  complete  governmental 
supervision  and  control.  This  is  the  case  in  time  of  peace, 
and  is  an  incident  of  internal  administration.  In  time  of 
war  it  is  extremely  easy  for  any  of  these  governments  to 
regulate,  or  even  to  effectually  prohibit,  contraband  trade 
on  the  part  of  its  subjects,  if  it  is  deemed  desirable  to  do 
so  as  a  matter  of  state  policy.  In  England  and  the  United 
States  no  such  supervision  exists  in  time  of  peace;  and  it 
could  be  established,  in  time  of  war,  only  as  the  result  of 
legislation  to  that  effect,  and  could  be  maintained  only  at 
considerable  expense  and  at  the  constant  risk  of  violating 
some  of  the  existing  guarantees  of  individual  right.* 

The  views  above  expressed  are  in  substantial  conformity 
to  the  rules  in  respect  to  the  acts  of  individuals  in  time 
of  war  which  were  adopted  by  the  Second  Peace  Confer- 
ence at  The  Hague.  The  clause  adopted  provided  that 
"a  neutral  power  is  not  bound  to  prevent  the  export  or 
transit,  for  the  use  of  either  belligerent,  of  arms,  ammuni- 
tion, or,  in  general,  of  anything  which  can  be  of  use  to  an 
army  or  fleet."  A  similar  rule  was  adopted  in  respect  to 
similar  undertakings  on  land.^ 

(2.)  Fitting-out  of  Hostile  Expeditions  in  Neutral  Terri- 
tory. It  has  been  seen  that  a  belligerent  has  a  right  to  ex- 
pect that  the  armies  of  his  enemy  shall  be  composed  of  citi- 
zens of  the  state  with  which  he  is  at  war,  and  that  he  has  a 
just  ground  of  complaint  if  his  enemy  is  permitted  to  re- 
cruit his  armies  in  neutral  territory.  For  precisely  the 
same  reason  he  has  a  right  to  expect  that  all  expeditions 
and  other  warlike  operations  shall  originate  in  the  territory 
of  his  enemy,  or  in  territory  which,  at  the  time,  is  securely 
occupied  by  that  enemy.  The  rules  of  international  law 
authorize  him  to  so  conduct  his  military  and  naval  opcra- 

'  VI     Calvo.    §§     2617,    2633-  '  For  text  of  convention,  see  Ap- 

2635.  pendix  F.  Convention,  No    13 
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tions  as  to  meet  and  oppose,  and,  to  a  certain  extent,  to 
anticipate  military  undertakings  on  the  part  of  his  enemy ; 
but  he  has  no  such  right  as  against  a  neutral ;  nor,  from  the 
principle  of  state  sovereignty  and  independence,  has  he 
authority  to  enter  upon  neutral  territory  with  a  view  to 
prevent  the  organization  or  departure  of  expeditions  which 
are  being  prepared  within  such  territory  with  intent  to 
operate  against  him  on  the  high  seas  or  elsewhere.  If, 
therefore,  an  expedition,  or  other  war-like  operation,  which 
is  directed  against  him  originates  in  the  territory  of  a 
neutral,  such  undertaking  being  an  operation  of  war,  he  is 
at  liberty  to  regard  that  neutral  as  an  enemy,  and  is  war- 
ranted by  the  rules  of  international  law  in  holding  him 
responsible  for  a  violation  of  his  neutral  obligations. 

What  Constitutes  a  Hostile  Expedition — the  Intent.  In 
determining  the  duty  of  a  neutral  state  in  respect  to  per- 
mitting the  fitting-out  of  hostile  expeditions  within  its  ter- 
ritories, the  question  of  intent  must  be  considered.  If,  for 
example,  a  vessel  is  constructed  within  neutral  jurisdiction, 
purely  as  a  commercial  venture,  and  held  for  sale  within 
neutral  territory,  or  sent,  under  the  papers  and  flag  of 
such  neutral  state,  to  the  port  of  a  belligerent  for  sale  with 
a  crew  sufficient  only  to  navigate  the  ship  and  without  ca- 
pacity to  resist  search  or  capture,  there  is  no  violation  of 
international  law.  If,  on  the  other  hand,  the  vessel  is  in- 
tended for  belligerent  use,  and  is  constructed  in  neutral 
territory,  but  with  a  view  to  its  becoming  a  part  of  the 
naval  force  of  a  belligerent  on  leaving  such  neutral  port, 
then  it  becomes  a  hostile  expedition  which  it  is  the  duty 
of  the  neutral  state  to  prevent.^     In  this  case  it  does  not 

'"It  is  firmly  settled  that,  if  cided  that  the  offence  (of  fitting- 
captures  are  made  by  vessels  out,  etc.,  in  violation  of  the  neu- 
which  have  violated  our  neutrality  trality  acts)  adheres  to  the  ves- 
laws,  the  property  may  be  restored  sel,  whatever  changes  may  have 
if  brought  within  our  territory." —  taken  place,  and  cannot  be  depos- 
The  Gran  Para,  7  Wheaton,  471;  ited  at  the  termination  of  the 
the  Santa  Maria,  7  Wheaton,  490;  cruise  in  preparing  for  which  it  was 
the  Monte  Allegre,  7  Wheaton,  committed;  and,  as  the  Irresistible 
520.     "This  court  has  never  de-  made  no  prize  on  her  passage  from 
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matter  as  to  the  state  of  completion  in  which  the  expedi- 
tion may  be  when  it  leaves  the  waters  of  the  neutral  state ; 
it  is  equally  unlawful  whether  it  be  fully  equipped  for  ser- 
vice, or  whether  it  goes  out  in  separate  parts  which  are  to 
be  assembled  on  the  high  seas  or  in  the  waters  of  a  neutral 
state.     The  offence  is  the  same  in  either  case/ 


Baltimore  to  the  river  La  Plata, 
it  is  contended  that  her  offence 
was  deposited  there,  and  that  the 
court  cannot  connect  her  subse- 
quent cruise  with  the  transactions 
of  Baltimore." — The  Gran  Para, 
7  Wheaton,  471  [487].  "If  this 
were  to  be  admitted  in  such  a  case 
as  this,  the  laws  for  the  preserva- 
tion of  our  neutrality  would  be 
completely  eluded,  so  far  as  this 
enforcement  depends  on  the  res- 
titution of  prizes  made  in  violation 
of  them.  Vessels  completely  fitted 
in  our  ports  for  military  operations 
need  only  sail  to  a  belligerent  port, 
and  there,  after  obtaining  a  com- 
mission, go  through  the  ceremony 
of  discharging  and  re-enlisting 
their  crews  to  become  perfectly 
legitimate  cruisers,  purified  from 
every  taint  contracted  at  the  place 
where  all  their  real  force  and  ca- 
pacity for  annoyance  was  acquired. 
This  would,  indeed,  be  a  fraudu- 
lent neutrality,  disgraceful  to  our 
own  government,  and  of  which  no 
nation  would  be  the  dupe.  It  is 
impossible  for  a  moment  to  dis- 
guise the  facts,  that  the  arms  and 
ammunition  taken  on  board  the 
Irresistible  at  Baltimore  were  taken 
for  the  purpose  of  being  used  on  a 
cruise,  and  that  the  men  there  en- 
listed, though  engaged,  in  form,  as 
for  a  commercial  voyage,  were  not 
so  engaged  in  fact.  There  was  no 
commercial  voyage,  and  no  indi- 
vidual of  the  crew  could  believe 
that  there  was  one." — Ibid.  See, 
also,  II  Ilalleck,  pp.  196-199;  II 
Twiss,  §§  232-240;  IV  Calvo,  §§ 
2517-2522;  III  Dig.  Int.  Law,  §§ 
39Sa-40  2. 

'  The  rule  above  stated,  which  is 
supported    by    American    authors 


and  by  some  Continental  writers, 
will  be  found  fully  set  forth  in  the 
case  of  the  Santissima  Trinidad  (7 
Wheaton,  283)  and  in  the  follow- 
ing note  to  Dana's  edition  of  Whea- 
ton: "As  to  the  preparing  of  ves- 
sels within  our  jurisdiction  for 
subsequent  hostile  operations,  the 
test  we  have  applied  has  not  been 
the  extent  and  character  of  the 
preparations,  but  the  intent  with 
which  the  particular  acts  were 
done.  If  any  person  does  any  act, 
or  attempts  to  do  any  act,  towards 
such  preparation,  with  the  intent 
that  the  vessel  shall  be  employed 
in  hostile  operations,  he  is  guilty, 
without  reference  to  the  comple- 
tion of  the  preparations  or  the  ex- 
tent to  which  they  may  have  gone, 
and  although  his  attempt  may 
have  resulted  in  no  definite  prog- 
ress towards  the  completion  of  his 
preparations.  The  procuring  of 
materials  to  be  used  knowingly 
and  with  the  intent,  etc.,  is  an 
offence.  Accordingly,  it  is  not 
necessary  to  show  that  the  vessel 
was  armed  or  was  in  any  way  or 
at  any  time  before  or  after  the  act 
charged  in  a  condition  to  commit 
acts  of  hostility.  ...  It  will  be  seen 
at  once,  by  these  abstract  defini- 
tions, that  our  rules  do  not  inter- 
fere witli  bona  fide  commercial  deal- 
ings in  contraband  of  war.  An 
American  merchant  may  build  and 
fully  arm  a  vessel  and  supply  her 
with  stores  and  offer  her  for  sale 
in  our  own  market.  If  he  does 
any  acts  as  an  agent  or  servant  of 
a  belligerent,  or  in  pursuance  of 
an  arrangement  or  understandin<.T 
with  a  belligerent,  that  she  shall 
be  employed  in  hostilities  when 
sold,  he  is  guilty.     He  may,  with- 
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Duty  of  Neutral  State,  How  Determined.  The  duty 
and  responsibility  of  a  state  in  this  regard  are  fixed  and 
determined,  not  by  municipal,  but  by  international  law, 
which  requires  a  neutral  state  to  prevent  the  departure  of 


out  violating  our  own  law,  send 
out  such  a  vessel  so  equipped  un- 
der the  flag  and  papei^s  of  his  own 
country,  with  no  more  force  of 
crew  than  is  suitable  for  naviga- 
tion, with  no  right  to  resist  search 
or  seizure,  and  to  take  the  chance 
of  capture  as  contraband  merchan- 
dise of  blockade  and  of  a  market 
in  a  belligerent  port.  In  such 
case  the  extent  and  character  of 
the  equipments  are  as  immaterial 
as  in  the  other  class  of  cases.  The 
intent  is  all.  The  act  is  open  to 
suspicion  and  abuse,  and  the  line 
may  often  be  scarcely  traceable, 
yet  the  principle  is  clear  enough. 
Is  the  intent  one  to  prepare  an 
article  of  contraband  merchandise 
to  be  sent  to  the  market  of  a  bellig- 
erent, subject  to  the  chances  of 
capture  and  a  market  ?  Or,  on 
the  other  hand,  is  it  to  fit  out  a 
vessel  which  shall  leave  our  port 
to  cruise,  immediately  or  ultimate- 
ly, against  the  commerce  of  a 
friendly  nation?  The  latter  we 
are  bound  to  prevent.  The  former 
the  belligerent  must  prevent.  In 
the  former  case  the  ship  is  mer- 
chandise, under  bona  fide  neutral 
flag  and  papers,  with  a  port  of  des- 
tination, subject  to  capture  as  con- 
traband merchandise  by  the  other 
belligerent,  to  the  risks  of  block- 
ade, and  with  no  right  to  resist 
search  and  seizure,  and  liable  to  be 
treated  as  a  pirate  by  any  nation 
if  she  does  any  act  of  hostility  to 
the  property  of  a  belligerent,  as 
much  as  if  she  did  it  to  that  of  a 
neutral.  Such  a  trade  in  contra- 
band a  belligerent  may  cut  off  by 
cruising  the  seas  and  blockading 
his  enemy's  ports.  But  to  protect 
himself  against  vessels  sailing  out 
of  a  neutral  port  to  commit  hostil- 
ities, it  would  be  necessary  for  him 


to  hover  off  the  ports  of  a  neutral; 
and  to  do  that  effectually  he  must 
maintain  a  kind  of  blockade  of  the 
neutral  coast,  which,  as  neutrals 
will  not  permit,  they  ought  not  to 
give  occasion  for." — Dana's  Whea- 
ton,  8th  edition,  note  215.  See, 
also,  the  Santissima  Trinidad,  7 
Wheaton,  283.  "Where  a  person 
was  indicted  under  the  third  sec- 
tion of  the  act  of  18 18  (3  Stat.  448; 
Rev.  Stat.  §  5283)  with  being 
knowingly  concerned  in  the  fitting- 
out  of  a  vessel  with  intent  to  em- 
ploy her  in  the  service  of  a  foreign 
people,  viz.,  the  United  Provinces 
of  Buenos  Ayres,  against  the  sub- 
jects of  the  Emperor  of  Brazil, 
with  whoin  the  United  States  are 
at  peace:  Held,  that  to  bring  the 
defendant  within  the  act,  either 
fitting-out  or  arming  will  consti- 
tute an  offence." — United  States 
vs.  Quincy,  6  Peters,  445.  "It  is 
not  necessary  that  the  vessel,  when 
she  left  a  port  of  the  United  States 
for  a  foreign  port,  and  during  her 
passage,  and  when  she  arrived  at 
the  foreign  port,  should  be  armed 
and  in  condition  for  hostilities 
to  constitute  an  offence." — Ibid. 
"  The  preparations  to  commit  hos- 
tilities must  be  made  within  the 
United  States,  and  the  intention 
with  respect  to  the  employment 
of  the  vessel  must  be  formed  be- 
fore she  leaves  the  United  States." 
— Ibid.  "The  law  does  not  pro- 
hibit armed  vessels  belonging  to 
citizens  of  the  United  States  from 
sailing;  it  only  requires  the  owners 
to  give  security.  Collectors  are 
not  authorized  to  detain  vessels 
built  for  war-like  purposes  and 
about  to  depart,  unless  circum- 
stances render  it  probable  that 
they  are  to  be  employed  in  viola- 
tion of  the  act." — Ibid. 
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such  hostile  expeditions.  It  may  resort  to  such  measures 
of  prevention,  in  respect  to  its  subjects  or  other  persons 
within  its  jurisdiction,  as  it  may  deem  prudent  or  expedi- 
ent to  accompHsh  that  purpose;  it  may  enact  stringent 
laws,  or  it  may  issue  proclamations  or  promulgate  regula- 
tions; with  all  this  international  law  has  nothing  to  do. 
Such  statutes  neither  add  to  nor  diminish  the  responsibility 
of  the  neutral  state,  which  must  see  to  it  that  such  expedi- 
tions do  not  emerge  from  its  territorial  waters  with  a  view 
to  commit  acts  of  hostility  against  a  state  with  which  the 
neutral  is  at  peace.  Their  existence  presumes  an  intention 
on  the  part  of  a  state  to  fulfil  its  neutral  duties.  Their 
absence  may  imply  the  contrary,  or  it  may  imply  that  some 
department  of  the  government  has  sufficient  power  in  the 
premises  to  make  such  provisions  unnecessary.  If  they 
exist,  and  are  inadequate  to  the  purpose,  their  inadequacy 
cannot  be  pleaded  in  extenuation  of  a  violation  of  neutral 
duty;  if  they  do  not  exist,  their  absence  cannot  be  alleged 
to  excuse  a  failure  to  observe  a  neutral  obligation;  nor, 
finally,  can  their  enforcement,  by  obscuring  the  real  issue 
involved,  or  by  distracting  the  attention  of  a  neutral  state 
from  its  real  responsibility,  at  all  diminish  that  respon- 
sibility or  change  its  character.^ 

Augmentation  of  Force.  What  has  been  said  in  re- 
spect to  a  hostile  expedition  originating  in  a  neutral  port 
applies  with  equal  force  to  the  augmentation  of  force  by 
a  ship  or  fleet  in  a  neutral  port,  the  principle  being  the 
same  in  either  case.  To  "augment"  the  force  of  a  vessel 
is  to  add  to  or  increase  her  military  power  or  efficiency,  or 
make  it  possible  for  her  to  act  more  efficiently  against  the 
enemy  by  the  addition  of  war-like  stores  or  material.  To 
increase  the  armanent  of  such  a  vessel,  to  add  to  its  stock 
of  ammunition,  or  to  increase  its  crew  would  be  a  violation 
of  the  law  which  the  neutral  is  bound  to  prevent.^ 

'  II  Halleck.pp.  198   199;  IVCal-  '"Converting    a    merchantman 

vo,   §§  2491,   259.3,   2616-2636;    II  into   a   cruiser   by   increasing    the 

Twiss,  §217:    liall,  §  19;  III  Philli-  number  of   her  guns   and   adding 

more,  §  139;  Lawrence,  §§243-249.  other  equipments  is  equivalent  to 
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The  generally  accepted  practice  in  respect  to  the  aug- 
mentation of  its  force  by  a  vessel- of -war  in  a  neutral  port 
was  first  embodied  in  an  international  convention  by  the 
Second  Peace  Conference  at  The  Hague,  in  1907,  the  re- 
quirements of  the  treaty  in  that  regard  being  that: 

"In  neutral  ports  and  roadsteads  belligerent  war-ships 
may  only  carry  out  such  repairs  as  are  absolutely  neces- 
sary to  render  them  seaworthy,  and  may  not  add  in  any 
manner  whatsoever  to  their  fighting  force.  The  local  au- 
thorities of  the  neutral  power  shall  decide  what  repairs 
are  necessary,  and  these  must  be  carried  out  with  the 
least  possible  delay. 

"Belligerent  war-ships  may  not  make  use  of  neutral 
ports,  roadsteads,  on  territorial  waters,  for  replenishing  or 
increasing  their  supplies  of  war  material  or  their  armament 
or  for  completing  their  crews."  ' 

TheTerceira  Affair.  In  1828  an  insurrection  broke  out 
in  Portugal  headed  by  Dom  Miguel,  the  uncle  of  the  reign- 
ing Queen.  The  Portuguese  Government  called  upon  the 
British  Government  for  aid  under  the  terms  of  an  exist- 
ing treaty,  which  guaranteed  the  maintenance  of  the  royal 
family  upon  the  throne.  This  assistance  was  refused  by 
Great  Britain  on  th?  ground  that  the  guarantee  of  the 
treaty  contemplated  assistance  against  external  interfer- 
ence and  did  not  apply  to  a  case  of  domestic  insurrec- 
tion. A  considerable  number  of  Portuguese  subjects,  who 
had  assembled  in  England,  formed  a  military  organization 
with  the  design  of  leaving  the  Channel  ports  with  a  view 
of  entering  the  service  of  the  Queen.  In  pursuance  of  this 
design  four  vessels,  not  armed  or  equipped  as  vessels-of- 

an  original  outfit,  within  the  mean-  per,  etc.,  does  not  constitute  any 

ing  of  the  act  of  Congress." — Unit-  increase  or  augmentation  of  force 

ed  States  t^5.  Guinet,  2  Dallas,  321.  within    the    meaning    of    the    act; 

"The  mounting  of  new  guns  and  and  the  steamers  themselves  are 

the    opening   of   new   ports    is   an  not  subject  to  seizure  by  any  judi- 

augmentation  of  force  amounting  cial  process  under  it." — IV  Opin. 

to  a  breach  of  neutrality." — Moo-  of  Att.-Gen.  p.  336. 

die  vs.  the  Betty  Cathcart,  Bee,  43.  '  For  text  of  treaty,  see  Appen- 

"  Yet  the  repair  of  bottoms,  cop-  dix  F,  Convention  No.   13. 
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war,  sailed  from  Plymouth,  ostensibly  for  Brazil.  The 
English  ministry,  suspecting  their  design  to  be  to  effect  a 
landing  at  Terceira,  ordered  a  squadron  to  the  Azores  with  a 
view  to  prevent  their  landing  on  Portuguese  territory.  The 
vessels  were  intercepted  off  Porto  Pray  a,  their  passengers 
were  not  permitted  to  land,  and  they  were  forcibly  escorted 
back  to  the  vicinity  of  the  British  Channel,  where  they  were 
released  and  took  refuge  in  a  port  of  France.  In  this  case, 
although  it  violated  the  sovereignty  of  Portugal  by  the  use  of 
force  in  Portuguese  waters,  Great  Britain  fully  performed  its 
duty  as  a  neutral  under  the  rules  of  international  law.^ 

Case  of  the  "  Horsa."  The  Horsa  was  a  Danish  steam- 
er, sailing  under  the  Danish  flag  and  papers,  and  her  cap- 
tain and  officers,  who  were  indicted  for  a  violation  of  the 
neutrality  laws  of  the  United  States,  were  Danish  subjects. 
The  Horsa  was  engaged  in  the  fruit  trade,  and,  on  Novem- 
ber 9,  1895,  cleared  from  Philadelphia  for  Port  Antonio, 
Jamaica,  with  orders  to  proceed  to  a  point  on  the  high  seas 
off  the  port  of  Bamegat,  New  Jersey-,  and  there  await 
orders.  At  the  point  thus  agreed  upon,  she  was  joined, 
the  same  night,  by  a  steam-lighter,  having  on  board  sev- 
eral cases  of  merchandise  and  between  thirty  and  forty  pas- 
sengers; these  were  transferred  to  the  Horsa,  which  pro- 
ceeded on  her  way.  During  the  voyage  the  packages  were 
opened  and  the  arms  and  ammunition  which  they  con- 
tained were  distributed  among  the  passengers,  who  were 
drilled  and  instructed  in  their  use;    at  the  same  time  the 

'  Hall,  §  222;  Dana's  Wheaton,  no  use  of  the  arms  and  ammuni- 

§  439,  note  215,  p.  566;  Risley,  pp.  tion  which  were  contained  in  the 

194,  195;  III  Phillimore,  pp.  287-  cargoes  of  the  vessels  which  trans- 

296.   "  In  1870,  during  the  Franco-  ported  them.      The  United  States 

Prussian    War,     1200    Frenchmen  government,  which  had  permitted 

left    .\ew   York   for    France    upon  their  departure,  justified  it  on  the 

two  steamers  carrying  the  French  ground  that  they   did   not  consti- 

fiag  and  which  carried  as  cargo  a  tute  a  hostile  expedition,  and  that 

large   quantity    of   arms   and   am-  for    that    reason    their    dcjiarture 

munition.      The    passengers    were  from  its  territorial  jurisdiction  did 

French  subjects  returning  to  their  not   constitute   a   violation    of   its 

allegiance  at  the  outbreak  of  war;  neutral    obligation." — Risley,    ])}). 

they  were  not  ofTicered,  tliey  were  195-197. 
without    organization,    and    made 
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remaining  contents  of  the  packages,  which  included  a 
Maxim  gun,  were  prepared  for  landing.  About  six  miles 
off  the  coast  of  Cuba,  upon  which  island  there  was  at  the 
time  an  insurrection  in  progress  against  Spain,  the  pas- 
sengers were  disembarked,  taking  with  them  the  arms  and 
munitions  of  war  which  they  had  brought  on  board  the 
Horsa.  The  officers  of  the  ship  w^ere  indicted  for  a  viola- 
tion of  the  neutrality  laws  of  the  United  States,  and  were 
convicted  in  the  court  of  first  instance.  The  case  was  car- 
ried to  the  Supreme  Court  by  writ  of  error,  where  it  was 
decided  that  the  acts  above  set  forth  constituted  a  hostile 
expedition,  and  therefore  a  violation  of  the  neutral  duty 
of  the  United  States.  The  judgment  of  the  court  below 
was  affirmed  as  to  the  captain,  but  reversed  as  to  the 
officers  of  the  ship,  who  w^ere  granted  a  new  trial. ^ 

Case  of  the  "  Itata."  In  January,  1 891,  the  steamer 
liata  was  captured  in  the  harbor  of  Valparaiso,  Chili,  by  a 
party  of  insurgents  against  the  existing  government  of  the 
republic.  She  was  officered  and  manned  by  the  insur- 
gents and  used  by  them,  from  time  to  time,  for  transport 
purposes,  for  the  conveyance  of  provisions  and  munitions 
of  war,  and  as  a  hospital  ship.  In  April,  1891,  one  Trum- 
bull, representing  the  insurgent  party,  came  to  the  United 
States  and  purchased,  in  New  York,  a  large  quantity  of 
arms  and  ammunition,  with  the  intention  of  sending  them 
to  Chili  for  the  use  of  the  insurrectionary  forces.  The  Itata 
was  ordered  to  California  for  that  purpose,  and  was  escort- 
ed as  far  as  Cape  San  Lucas  by  the  Esmeralda,  an  insurgent 
cruiser.  During  her  voyage  to  California  the  Itata  had  on 
board  four  small  brass  cannon,  with  ammunition  therefor, 
and  took  on  board,  at  a  Chilian  port,  twelve  soldiers,  with 
their  arms  and  uniforms,  who  were  employed  as  stokers. 

At  Cape  San  Lucas  the  cannon  and  ammunition,  together 
with  the  arms  and  uniforms  of  the  soldiers,  were  packed 
in  the  hold  of  the  vessel,  leaving  on  deck  one  small  cannon 

'  Wiborg  vs.  U.  S.  163  U.  S.  632;  U.  S.  vs.  Ybanez,  53  Fed.  Rep,  536; 
U.  S.  vs.  Pena,  69  Fed.  Rep.  983. 
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which  had  been  used  for  saluting  purposes.  The  arms  and 
ammunition  were  loaded  on  a  schooner  at  San  Francisco, 
and  transported  to  the  island  of  Santa  Catalina,  where  she 
expected  to  meet  the  Itata  and  transfer  her  cargo ;  but  this 
was  prevented  by  the  seizure  of  the  I  lata  in  the  port  of  San 
Diego,  whither  she  had  gone  for  coal  and  stores.  The  arms 
were  subsequently  transferred  to  the  Itata  near  San  Cle- 
mente  Island,  off  the  southern  coast  of  California,  and  were 
immediately  transported  to  Chili.  On  September  4,  1891, 
the  belligerency  of  the  insurrectionary  party  in  Chili  was 
recognized  by  the  United  States.  The  case  was  tried  in  the 
proper  district  court  of  the  United  States,  where  it  was  de- 
cided that  the  facts,  as  above  set  forth,  did  not  constitute 
the  fitting-out  of  a  hostile  expedition  against  a  government 
with  which  the  United  States  was  at  peace,  and  that  the 
mere  purchase  and  carriage  of  arms  and  war-like  stores  to  a 
party  of  insurgents  in  a  foreign  country,  such  munitions 
not  constituting  a  part  of  the  fittings  or  furnishings  of  the 
vessel,  did  not  constitute  a  violation  of  the  neutral  duty 
of  the  United  States  or  violate  her  neutrality  laws.^  The 
government  of  the  United  States  acted  with  commendable 
promptness  in  the  Itata  case,  which  proved,  upon  inquiry, 
to  be  a  mere  commercial  undertaking  with  none  of  the 
characteristic  elements  of  a  hostile  expedition. 

Case  of  the  "Alabama."  The  most  conspicuous  illus- 
tration, in  recent  times,  of  the  failure  of  a  state  to  ob- 
serve its  neutral  obligations  is  that  afforded  by  the  case 
of  the  Alabama.  Among  the  most  pressing  needs  of 
the  Confederates  was  that  of  sea -going  ships  capable  of 
being  used  for  war.  To  enable  the  Confederates  to  over- 
come this  disparity  of  force  at  sea  a  scheme  was  projected 
of  procuring  by  purchase,  in  England,  a  number  of  war- 
steamers  for  the  Confederate  navy.  This  undertaking 
was    quite   different   from   those   that   had   preceded   it, 

•  The  Itata,  49   Fed.   Rep.   646;  Trumbull,  48  Fed.  Rep.  99;  For. 

Ibid.  56  Fed.  Rep.  505;  U.  S.  vs.  Rel.  U.  S.  1891,  pp.  122,  132,  316- 

Weed,  5  Wallace,  62;  the  Watch-  ;i22;  the  Three  Friends,  166  \J.  S.  1. 
ful,     6    Wallace,    91;     U.     S.    vs. 
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inasmuch  as  it  was  proposed  that  these  vessels,  so  soon  as  they 
had  been  completed  and  equipped  for  war,  whether  in  Eng- 
land or  elsewhere,  should,  without  being  sent  to  any  port  with- 
in the  jurisdiction  of  the  Confederacy,  at  once  engage  in  hos- 
tile operations  against  the  United  States.  With  this  end  in 
view,  agents  were  despatched  to  England  with  instructions  to 
arrange  for  the  purchase  or  construction  of  a  number  of  swift 
and  powerful  steamers  for  this  purpose.  These  agents  were 
to  arrange  all  the  details  of  armament  and  equipment,  and 
were  to  transfer  them,  when  completed  and  ready  for  service, 
to  certain  designated  officers  of  the  Confederate  navy. 

These  instructions  were  carried  out  in  all  their  essential  de- 
tails. The  ships,three  in  number,  which  were  afterwards  known 
as  the  Florida,  Alabajua,  and  Shomiidoah,  were  purchased  or 
constructed  in  England.  Their  armament  and  equipment 
were  obtained,  and  a  portion  of  their  crews  enlisted,  in  British 
territory,  without  encountering  any  obstacles  which  do  not 
seem  to  have  been  overcome  without  special  difficulty.  In 
every  case  the  ships  left  England  without  guns  or  ammunition 
on  board,  and  but  partly  manned  ;  and  in  every  case  the  ar- 
ticles needed  to  prepare  the  vessel  for  active  service,  and  a 
part  or  the  whole  of  the  crew,  were  shipped  from  England  by 
another  vessel,  the  equipment  being  completed  at  a  point 
previously  agreed  upon,  usually  in  neutral  waters,  and  never 
within  British  jurisdiction. 

Later  History  of  the  Confederate  Cruisers.  Of  the  three 
cruisers  whose  origin  has  been  alluded  to,  the  career  may  be 
briefly  told.  The  Florida,  on  August  ii,  1862,  completed  her 
armament  in  neutral  West  Indian  waters,  and  entered  upon 
her  duty  of  destroying  merchant  vessels.  Her  career  was  ter- 
minated in  October,  1864,  by  her  illegal  capture  in  the  port  of 
Bahia,  Brazil. 

The  Alabama,  in  spite  of  the  urgent  remonstrances  of  the 
American  minister,  effected  her  departure  from  English  wa- 
ters on  the  29th  of  July,  1862.  Her  armament  and  crew  were 
placed  on  board  at  Angra  Bay,  in  the  Azores  Islands,  near  the 
end  of  the  following  month.     After  a  most  eventful  career, 


NEUTRALITY  413 

during  which  she  succeeded  in  capturing  or  destroying  fifty- 
eight  merchant  vessels,  she  was  defeated  and  sunk  in  an  en- 
gagement with  the  United  States  steamer  Kcarsargc,  off  the 
port  of  Havre,  France,  on  June  19,  1864. 

The  Sliena7idoaJi,  a  steamer  formerly  engaged  in  the  China 
trade,  attracted  the  attention  of  the  Confederate  agents  in 
London  by  her  speed  and  superior  sailing  qualities,  as  well  as 
by  her  adaptability  to  the  purposes  which  they  had  in  view. 
She  was,  therefore,  purchased,  and  on  October  8,  1864,  cleared 
from  the  Thames,  ostensibly  for  Bombay.  Her  real  destina- 
tion, however,  was  the  island  of  Madeira,  whither  a  tender 
had  preceded  her  containing  her  armament  and  crew.  The 
transfer  was  effected  in  neutral  jurisdiction,  as  in  the  preced- 
ing cases,  about  October  21st  of  the  same  year.  The  evidence 
submitted  in  the  case  of  this  vessel  satisfied  the  Geneva  Board 
of  Arbitration  that  no  responsibility  attached  to  the  British 
Government  for  her  conduct  up  to  the  date  of  her  arrival  at 
Melbourne,  Australia.  The  circumstances  attending  her  con- 
duct there  should  have  caused  her  detention,  but  did  not,  and 
for  her  acts,  after  the  date  of  her  departure  from  Melbourne, 
the  British  Government  was  held  responsible.  The  career  of 
this  vessel  is  remarkable  from  the  fact  that  she  continued  to 
make  captures,  in  the  North  Pacific,  after  the  termination  of 
hostilities  in  the  Civil  War.  Upon  being  notified  of  the  peace 
in  July,  1865,  she  was  conveyed  by  her  captain  to  Liverpool, 
and  was  there  surrendered  to  the  British  Government.' 

Result  of  their  Operations.  The  result  of  the  operations  of 
these  vessels  and  their  tenders  was,  in  effect,  to  destroy  the 
merchant  marine  of  the  United  States.  Such  of  its  ships  as 
escaped  capture  or  destruction  were  transferred  to  foreign 
flags,  to  secure  an  immunity  from  capture  by  acquiring  the 
neutral  character.  The  question  continued  an  open  one  be- 
tween the  governments  for  a  number  of  years,  subjecting  their 
relations  to  a  constant  strain,  and  at  times  taking  such  a  turn 


'  For  Captain   Waddell's   letter     surrendering  this  vessel,  see  Ber- 
to  the  Secretary  of  Foreign  AtTaira,      nard,  pp.  434-439* 
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as  to  render  war  between  them  a  not  unlikely  occurrence. 
Several  attempts  at  settlement  were  made,  but  without 
success,  owing  to  the  excited  state  of  feeling  at  the 
time.  The  question  was  finally  put  in  the  way  of  ad- 
justment by  the  negotiation  of  the  Treaty  of  Washing- 
ton, in  187 1. 

Neutral  Duty  of  Great  Britain.  It  has  been  seen  that, 
during  the  continuance  of  the  Civil  War,  three  war-steam- 
ers were  obtained  by  the,  Confederate  States  in  England 
by  purchase  and  construction.  Over  the  acts  of  those 
persons  within  its  jurisdiction  who  had  to  do  with  such 
purchase  and  construction  the  British  Government  had 
undisputed  control. 

In  the  performance  of  its  duty  as  a  neutral,  however, 
the  British  Government  seems  to  have  taken  for  grant- 
ed that  a  more  or  less  vigorous  enforcement  of  the  exist- 
ing neutrality  laws  would  constitute  a  sufficient  perform- 
ance of  its  neutral  duty  and  a  sufficient  fulfilment  of 
its  neutral  obligation.  The  action  of  the  government, 
therefore,  was  not  only  confined  to  the  enforcement  of  its 
neutrality  law,  but  a  peculiar  construction  was  placed 
upon  that  law,  by  which  it  was  deemed  no  violation  of  its 
provisions  to  construct  a  ship,  even  for  an  admitted  war-like 
purpose,  if  no  portion  of  its  equipment  and  armament  was 
contributed  by  its  builders,  or  placed  on  board  within 
British  territorial  jurisdiction. 

Acts  like  those  of  which  the  United  States  complained 
were  opposed  to  the  usages  of  nations,  because  they  con- 
stituted hostile  attempts  against  a  friendly  power,  and 
originated  within  neutral  jurisdiction.  A  belligerent  has 
no  right,  or  color  of  right,  to  interfere  in  any  manner  with 
the  internal  administration  of  a  sovereign  state.  He  must 
judge  of  the  attitude  and  intentions  of  that  state  by  its 
acts,  or  by  the  acts  of  individuals  which  have  originated 
within  its  territory.  If  an  act  of  hostility  originate  in  a 
neutral  state,  it  matters  not  by  whom  it  is  committed,  the 
neutral  is  entirely  responsible  for  its  effects  and  results, 
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whatever  they  ma}'  be;  and  no  other  course  is  open  to  a 
belhgerent  than  to  hold  such  neutral  to  a  strict  account- 
ability for  events  over  which  he  has,  and  may  exercise,  a 
jurisdiction  in  ever^^  way  adequate  to  his  responsibility. 

The  Geneva  Arbitration 

History.  The  most  striking  and  successful  example  of 
the  settlement  of  an  international  difference  of  the  gravest 
character,  by  a  resort  to  the  principle  of  arbitration,  is 
furnished  by  the  adjustment  of  the  dispute  between  the 
United  States  and  England  growing  out  of  the  Alabama 
Claims.  It  was  impossible  that  a  difference  of  such  serious 
importance  could  long  exist  without  endangering  the 
friendly  relations  of  the  tw^o  powers,  and,  at  different  times 
between  the  years  1863  and  1869,  efforts  were  made  with 
a  view  to  its  adjustment.  None  of  them,  however,  were 
successful. 

The  Treaty  of  Washington.  In  1870  a  dispute  arose  be- 
tween the  United  States  and  Canada  as  to  the  right  of 
American  citizens  to  participate  in  the  fisheries  in  certain 
British  territorial  waters  of  North  America,  and  a  pro- 
posal was  submitted,  through  the  British  minister,  to  the 
government  in  Washington  for  the  appointment  of  a  Joint 
Commission,  to  be  charged  with  the  adjustment,  not. only 
of  the  fishery  dispute,  but  of  all  questions  which  might 
affect  the  relations  of  the  United  States  with  the  British 
possessions  in  North  America.  To  this  proposition  a  reply 
was  made,  in  behalf  of  the  United  States,  that  the  project 
of  the  commission  would  not  be  favorably  considered 
unless  its  powders  were  extended  to  include  the  settlement 
of  the  differences  which  had  arisen,  during  the  Civil  War, 
out  of  the  acts  committed  by  Confederate  cruisers,  which 
had  given  rise  to  the  demands  known  as  the  Alabama 
Claims.' 

The  proposition  of  the  United  States  was  accepted,  and 

'  Revue  de  Droit  Internatif)nal,  vol.  iii.  187  i,  p.  113. 
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an  agreement  was  entered  into  providing  for  the  organiza- 
tion of  a  commission  of  ten  members,  selected  in  equal 
numbers  by  the  governments  of  England  and  the  United 
States.  The  commission  was  to  sit  in  the  city  of  Wash- 
ington, and  was  to  address  itself  to  the  task  of  providing 
a  means  of  adjusting  all  causes  of  difference  then  existing 
between  the  two  countries. 

The  commission  thus  provided  for  met  in  Washington 
on  March  4,  187 1.  Its  labors  terminated  on  May  8th, 
with  the  completion  and  signature  of  the  Treaty  of  Wash- 
ington. That  instrument  provided  for  the  reference  of 
the  Alabama  Claims  to  a  tribunal  of  arbitration  to  be  com- 
posed of  five  members.  Of  these  one  was  to  be  selected  by 
each  of  the  contracting  parties,  and  one  each  by  the  King 
of  Italy,  the  President  of  the  Swiss  Confederation,  and  the 
Emperor  of  Brazil.  The  tribunal  was  to  meet  in  Geneva, 
on  the  earliest  convenient  day  after  the  nomination  of  its 
members. 

The  Three  Rules  for  the  Guidance  of  the  Tribunal.  The 
tribunal,  in  deciding  the  case,  was  to  be  guided  by  three 
rules,  which  were  incorporated  in  the  treaty  and  mutually 
agreed  to  by  the  litigant  powers.  The  agreement  on  the 
part  of  Great  Britain  was  qualified  by  the  declaration  that 
"  her  Majesty's  Government  cannot  assent  to  the  foregoing 
rules  as  a  statement  of  principles  of  international  law  which 
were  in  force  at  the  time  when  the  claims  mentioned  arose, 
but  that  her  Majesty's  Government,  in  order  to  evince  its 
desire  of  strengthening  the  friendly  relations  between  the 
two  countries,  and  of  making  satisfactory  provision  for  the 
future,  agrees  that,  in  deciding  the  questions  between  the 
two  countries  arising  out  of  these  claims,  the  arbitrators 
should  assume  that  her  Majesty's  Government  had  under- 
taken to  act  upon  the  principles  set  forth  in  the  rules."  ^ 

The  three  rules  are,  "A  neutral  government  is  bound — 

(a.)  '"To  use  due  diligence  to  prevent  the  fitting-out, 
arming,  equipping,  within  its  jurisdiction,  of  any  vessel 

'Treaties  and  Conventions  of  the  United  States,  i776-i887,p.  481. 
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which  it  has  reasonable  ground  to  beHeve  is  intended  to 
cruise  or  carry  on  war  against  a  power  with  which  it  is  at 
peace;  and  also  to  use  like  diligence  to  prevent  the  de- 
parture from  its  jurisdiction  of  any  vessel  intended  to 
cruise  or  carry  on  war  as  above,  such  vessel  having  been 
specially  adapted,  in  whole  or  in  part,  within  such  juris- 
diction, to  war-like  use." 

(6.)  "Not  to  permit  or  suffer  either  belligerent  to  make 
use  of  its  ports  or  waters  as  a  base  of  naval  operations 
against  the  other,  or  for  the  purpose  of  the  renewal  or 
augmentation  of  military  supplies  or  arms,  or  the  recruit- 
ment of  men." 

(c.)  "To  exercise  due  diligence  in  its  own  ports  and 
waters,  and,  as  to  all  persons  within  its  jurisdiction,  to 
prevent  any  violations  of  the  foregoing  obligations  and 
duties." 

Adoption  of  the  Three  Rules  as  a  Part  of  the  Conven- 
tional Law  of  Nations.  At  the  Second  Peace  Conference 
at  The  Hague,  the  rules  established  for  the  guidance  of 
the  Court  of  Arbitration  at  Geneva  were  substantially 
adopted,  and  will,  henceforth,  constitute  a  part  of  the  con- 
ventional law  of  nations.  The  rules  as  adopted  provide 
that — 

"Belligerents  are  forbidden  to  use  neutral  ports  and 
waters  as  a  base  of  naval  operations  against  their  adver- 
saries, and  in  particular  to  erect  wireless  telegraph  stations 
or  any  apparatus  for  the  purpose  of  communicating  with 
the  belligerent  forces  on  land  or  sea. 

"The  supply,  in  any  manner,  directly  or  indirectly,  by 
a  neutral  power  to  a  belligerent  power,  of  war-ships,  am- 
munition, or  war  material  of  any  kind  whatever,  is  for- 
bidden. 

"A  neutral  power  is  not  bound  to  prevent  the  export  or 
transit,  for  the  use  of  either  belligerent,  of  arms,  ammuni- 
tions, or,  in  general,  of  anything  which  could  be  of  use  to 
an  army  or  fleet. 

"A  neutral  government  is  bound  to  employ  the  means 
27 
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at  its  disposal  to  prevent  the  fitting-out  or  arming  of  any 
vessel  within  its  jurisdiction  which  it  has  reason  to  believe 
is  intended  to  cruise,  or  engage  in  hostile  operations, 
against  a  power  with  which  that  government  is  at  peace. 
It  is  also  bound  to  display  the  same  vigilance  to  prevent 
the  departure  from  its  jurisdiction  of  any  vessel  intended 
to  cruise,  or  engage  in  hostile  operations,  which  had  been 
adapted  entirely  or  partly  within  the  said  jurisdiction  for 
use  in  war."  ^ 

Procedure  and  Finding.  The  decision  of  the  tribunal 
was  to  be  rendered,  if  possible,  within  three  months  after 
the  arguments  on  both  sides  had  been  closed.  The  ques- 
tion referred  for  decision,  as  to  each  vessel  separately,  was 
"whether  Great  Britain  has,  by  any  act  of  omission,  failed 
to  fulfil  any  of  the  duties  set  forth  in  the  foregoing  three 
rules  or  recognized  by  the  principles  of  international  law 
not  inconsistent  with  such  rules."  ^ 

' '  In  case  the  tribunal  finds  that  Great  Britain  has  failed 
to  fulfil  any  duty,  or  duties,  as  aforesaid,  it  may,  if  it 
think  proper,  proceed  to  award  a  sum  in  gross,  to  be  paid 
by  Great  Britain  to  the  United  States,  for  all  the  claims 
referred  to  it. 

' '  In  case  the  tribunals  find  that  Great  Britain  has  failed 
to  fulfil  any  duty,  or  duties,  as  aforesaid,  and  does  not 
award  a  sum  in  gross,  the  high  contracting  parties  agree 
that  a  board  of  assessors  shall  be  appointed  to  ascertain 
and  determine  what  claims  are  valid,  and  what  amount  or 
amounts  shall  be  paid  by  Great  Britain  to  the  United  States 
on  account  of  the  liability  arising  from  such  failures,  as 
to  each  vessel,  according  to  the  extent  of  such  liability 
as  determined  by  the  arbitrators."^ 

Meeting  of  the  Tribunal  of  Arbitration.  The  tribunal  met 
at  Geneva  on  December  15,  187 1.  The  full  powers  of  the 
arbitrators  were  exchanged,  and  the  board  was  organized  by 

'  For  text  of  the  convention  of  ^  Treaties  and  Conventions  of  the 

October    i8,    1907,    see   Appendix      United  States,  1776-1887,  p.  481. 
F,   Convention  No.    13.  ^  Ibid.   p.   482. 
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the  selection  of  Count  Sclopis,  the  Italian  representative,  as 
president.  The  cases  were  submitted  by  the  agents  of  the 
respective  governments,  and  the  tribunal  directed  that  the 
counter  cases,  additional  documents,  correspondence,  and  evi- 
dence should  be  delivered  to  the  secretary  on  or  before  April 
15,  1872.  After  making  some  arrangements  as  to  procedure, 
the  tribunal,  on  the  following  day,  adjourned  to  meet  on  June 
15,  1872. 

Indirect  Claims.  In  the  case  submitted  by  the  United  States 
certain  claims  appeared  for  damages  due  under  the  heads  of — 

1st.  "  The  losses  in  the  transfer  of  the  American  commercial 
marine  to  the  British  flag." 

2d.  "  The  enhanced  rates  of  insurance." 

3d.  "  The  prolongation  of  the  war,  and  the  addition  of  a 
large  sum  to  the  cost  of  the  war  and  the  suppression  of  the 
rebellion." 

The  consideration  of  these  indirect  claims  by  the  tribunal 
was  objected  to  by  the  agent  of  the  British  Government ;  and 
the  tribunal  decided  that,  according  to  the  rules  of  interna- 
tional law  applicable  to  such  cases,  they  did  not  constitute  a 
good  foundation  for  an  award,  and  should  be  wholly  excluded 
from  the  consideration  of  the  tribunal  in  making  its  award. 
This  ruling  was  accepted  by  both  of  the  governments  inter- 
ested.' 

Rules  of  Interpretation.  Before  the  members  of  the  tribunal 
were  able  to  apply  the  rules  furnished  them  in  the  treaty  to 
the  decision  of  the  case  they  were  obliged  to  place  an  inter- 
pretation upon  some  of  the  terms  there  used,  and  to  define 
the  rule  of  international  law  upon  certain  points  which  were 
involved  in  the  judicial  determination  of  questions  not  covered 
by  the  rules  themselves.     It  was  therefore  decided- — 

(I.)  That  due  dilis:ence  "ought  to  be  exercised  by  neutral 
governments  in  exact  proportion  to  the  risks  to  which  either 
of  the  belligerents  may  be  exposed,  from  a  failure  to  fulfil  the 
obligations  of  neutrality  on  their  part." 

'  For.  Rel.  U.  S.  1872,  1873,  "Geneva  Arbitration,"  vol.  iv.  p.  20. 


420      THE  ELEMENTS  OF  INTERNATIONAL  LAW 

(2.)  "  The  effects  of  a  violation  of  neutrality  committed  by 
means  of  the  construction,  equipment,  and  armament  of  a 
vessel  are  not  done  away  with  by  any  commission  which  the 
government  of  the  belligerent  power  benefited  by  the  violation 
of  neutrality  may  afterwards  have  granted  to  that  vessel ;  and 
the  ultimate  step  by  which  the  offence  is  completed  cannot  be 
admissible  as  a  ground  for  the  absolution  of  the  offender,  nor 
can  the  consummation  of  his  fraud  become  the  means  of  estab- 
lishing his  innocence." 

3. 1  "  The  principle  of  exterritoriality  has  been  admitted 
into  the  law  of  nations,  not  as  an  absolute  right,  but  solely  as 
a  proceeding  founded  on  the  principle  of  courtesy  and  mutual 
deference  between  different  nations,  and  therefore  can  never 
be  appealed  to  for  the  protection  of  acts  done  in  violation  of 
neutrality."  ' 

Decision.  A  decision  was  reached  by  the  tribunal  at  the 
session  of  September  g,  1872.  It  was  concurred  in  and  signed 
by  four  of  the  members,  the  English  representative  offering  a 
dissenting  opinion.  On  September  14,  after  directing  that  a 
copy  of  the  decision  should  be  delivered  to  each  of  the  agents 
of  the  two  governments,  the  tribunal  was  dissolved. 

Award.  In  the  cases  of  the  Alabama,  of  the  Florida,  and 
of  the  Sliejiandoah  after  her  departure  from  Melbourne  on 
February  18,  1865,  the  tribunal  was  of  opinion  that  Great 
Britain  had  failed,  by  omission,  to  perform  the  duties  pre- 
scribed in  two  or  more  of  the  rules  of  Article  VI.  of  the 
Treaty  of  Washington.* 

'    For.   Rel.    U.     S.    1872,    1873,  involved  in  the  lot  of  their  prin- 

•'  Geneva  Arbitration,"  vol.  iv.  pp.  cipals.     It  was   held   in  the  cases 

49,  50.  of  the  Georgia,  Stitnter,  Nashville, 

''  '  The  finding  in  the  case  of  the  Tallahassee,  and  Chickamauga  that 

Alabama  was  of  a  failure  in  respect  Great  Britain  had  not  failed  to  ob- 

to  the  first  and  third  rules  ;  in  the  serve  the  three  rules.    The  cases  of 

case  of  the  Florida,  of  the  first,  sec-  the  Sallie,  Jeff  Davis,  Music,  Bos- 

ond,  and  third  ;  in  the  case  of  the  ton,  and  V.  H.  Joy  were  excluded 

Shenandoah,oix.\\e.  second  and  third  from  consideration  for  want  of  evi- 

respectively.       The    Tuscaloosa,    a  dence."— For.  Rel.  U.  S.  1872,  1873, 

tender  of  the  Alaba7na,  and    the  "Geneva  Arbitration,"  vol.  iv.  pp 

Clarence,  Tacony,  and  Archer,  tend-  51,  53. 
ers  of  the  Florida,  were  held  to  be 
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The  sum  of  $15,500,030  in  gold  was  awarded  to  the  United 
States  as  the  indemnity  to  be  paid  by  Great  Britain  for  the 
satisfaction  of  all  the  claims  referred  to  the  consideration  of 
the  tribunal;  and,  in  accordance  with  the  terms  of  Article  XI. 
of  the  treaty,  it  was  declared  that  "  all  the  claims  referred  to 
in  the  treaty  as  submitted  to  the  tribunal  are  hereby  fully, 
perfectly,  and  finally  settled.'" 

Results  of  the  Geneva  Arbitration.  The  effect  of  the  Geneva 
Arbitration  upon  international  law  has  been  much  discussed, 
especially  in  connection  with  a  clause  in  the  treaty  which  binds 
the  high  contracting  parties  "to  observe  these  rules  as  between 
themselves  in  future,  and  to  bring  them  to  the  knowledge  of 
other  maritime  powers,  and  to  invite  them  to  accede  to  thcm."^ 
Neither  power  is  believed  to  have  made  any  special  or  positive 
efforts  to  include  other  states  in  the  operations  of  the  treaty. 
In  so  far  as  the  rules  themselves  are  concerned,  such  action 
seems  hardly  necessary.  Their  effect  has  not  been  to  change 
any  existing  rule  of  international  law,  for  the  strict  observance 
of  neutral  obligation  and  duty  would  require  substantial  com- 
pliance with  their  provisions  by  any  neutral  state  in  time  of  war. 
Their  chief  effect  has  been  to  define  and  make  clear  a  principle 
already  existing,  and  so  generally  sanctioned  by  the  usage  of 
nations  as  to  cause  it  to  be  regarded  as  a  doctrine  of  inter- 
national law.^ 

'  For.  Rel.  U.S.  1872,  1873,  "Ge-  The   correspondence   clearly   estab- 

neva  Arbitralion,"  vol.  iv.  p.  53.  lishes  th^it  there  was  no  disjjosition 

'  Treaties    and    Conventions    of  on  the  part  of  the  two  powers,  .  .  . 

the  United  States,  1776-1887,  p.  481.  to    make    the    submission.   ...  It 

' "  Before  an  award  had  been  ren-  "^^^y  ^e  added  that  there  was  a  con- 
dered  an  atteni  pt  was  niade  to  carry  ^^^'-i""  ""  ^'\^'  P'^''^  ""[  V""  '  ^"^'e™" 
o.it  the  provisions  of  the  Treaty  of  "^^"^^  ^"^f  they  would  not  receive 
Washington  by  brin-in^^  the  rules  ^he  assent  of  a  smgle  state.  (Aur- 
^  .,  z  .■  f  »i  -.1  maire  hoc.  Int.  Law  1877,  p.  iso.) 
to  the  attention  of  the  powers  with  ^^^^^^  ^^^.  laicr  the  three 
a  view  to  their  ademption.  The  ^ules  were  made  a  part  of  the  con- 
correspondence  on  this  subject,  ventional  Law  of  Nations,  beinjr  in- 
which  was  interrupted  in  1872,  was  corporated  as  Articles  V,  VIII,  and 
resumed  in  1873,  and  terminated,  ix  of  the  "Treaty  Cnncerning  the 
without  result  in  the  way  of  adhe-  Ris^hts  and  Duties  of  Neutrals  in 
sifjns,  in  1876.  In  January,  1879,  M.irilime  Warfare,"  by  the  Second 
the  corrcs[)ondence  was  sulimittefi  fV.ice  Conference  at  The  Haji;ue,  on 
to  the  Senate  by  President  Grant.  Octoljer  ly,  ujoy  (page  612  post.) 
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Right  of  Asylum 

A  state  in  becoming  a  neutral  cannot  divest  itself  of  its 
duties  to  other  states  and  to  their  individual  subjects  which 
are  incumbent  upon  it  in  time  of  peace.  These  continue 
in  force,  but  certain  precautions  incident  to,  and  made 
necessary  by  the  fact  of  war  must  be  observed  in  their  per- 
formance. 

Asylum  to  Troops.  A  neutral  is  obliged  to  grant  an 
asylum  to  individuals  of  the  enemy  who  come  into  its  ter- 
ritorial limits  to  escape  pursuit  or  to  find  protection  from 
acts  of  hostility.  They  become  subject  to  neutral  juris- 
diction so  soon  as  they  enter  its  territory.  If  fleeing  from 
an  enemy,  they  are  disarmed,  and,  at  the  discretion  of  the 
neutral  government,  may  be  removed  to  points  in  the  in- 
terior, and  may  there  be  subjected  to  such  measures  of 
police  supervision  or  positive  restraint  as  it  may  deem 
necessary  to  secure  respect  for  its  neutrality.  If  in  large 
numbers  and  without  means  of  support,  these  fugitives  are 
made  the  subject  of  treaty  arrangements  and  are  usually 
supported  at  the  expense  of  their  own  government.^  The 
French  troops  who  fied  to  Belgium  after  the  battle  of 
Sedan  were  disarmed  and  conveyed  to  a  point  at  some 
distance  from  the  frontier,  and  the  expense  of  their  main- 
tenance was  ultimately  defrayed  by  the  French  Govern- 
ment. 

Asylum  to  Pttblic  and  Private  Armed  Vessels.  A  similar 
right  of  asylum  exists  in  the  case  of  public  and  private 
armed  vessels,  and  to  merchant  ships  belonging  to  either 
belligerent.  They  may  seek  refuge  in  a  neutral  port  from 
the  perils  of  the  sea  or  from  a  superior  force  of  the  enemy. 
The  protection  of  the  neutral  government  is  extended  to 

'  Hall,  §  230;  Creasy,  pp.  586;  285;  Vattel,  liv.  iii.  chap.  vii.  § 
Woolsey,  §  167;  Risley,  pp.  173-  133;  Heffter,  §  149;  II  Halleck, 
175;  Snow,  p.  120;  Articles  57,  58  pp.  183,  184;  IV  Calvo,  §§  2668- 
Conference  of  The  Hague;  II  Orto-  2684.  See,  also,  Appendix  F,  Con- 
Ian,  pp.  283-286;  Kluber,  §§  283-  vention  No.  5. 
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them  so  soon  as  they  come  within  its  territorial  waters; 
and  it  may  resist,  by  force  if  need  be,  any  hostile  attempts 
that  are  directed  against  them  while  within  its  jurisdic- 
tion/ As  the  favor  is  that  of  asylum  only,  the  asylum 
may  terminate  at  the  will  of  the  neutral.  When  vessels 
of  two  belligerents  are  found  in  a  neutral  port  at  the  same 
time,  it  is  within  the  power  of  the  neutral  to  establish  such 
regulations  in  regard  to  their  conduct  and  departure  as 
will  make  it  impossible  for  an  engagement  to  take  place 
in  the  immediate  vicinity  of  the  port.  This  object  is  usual- 
ly attained  by  the  enforcement  of  the  twenty-fotir-hour 
rule,  by  which,  when  one  belligerent  vessel  departs,  the 
other  is  forbidden  to  sail  within  twenty-four  hours.  This 
rule  has  been  so  frequently  and  generally  applied  in  recent 
times  as  to  have  received  the  universal  sanction  of  nations.^ 


'"Belligerent  ships-of-war,  pri- 
vateers, and  the  prizes  of  either, 
are  entitled,  on  the  score  of  hu- 
manity, to  temporary  refuge  in 
neutral  waters  from  casualties  of 
the  sea  and  land." — The  President 
and  Prize,  VII  Opin.  Att.-Gen.  p. 
122  (Gushing,  1855).  "  By  the  law 
of  nations  belligerent  ships-of-war, 
with  their  prizes,  enjoy  asylum  in 
neutral  ports  for  the  purpose  of 
obtaining  supplies  or  undergoing 
repairs,  according  to  the  discretion 
of  the  neutral  sovereign,  who  may 
refuse  the  asylum  absolutely,  or 
grant  it  under  such  conditions  of 
duration,  place,  and  other  circum- 
stances as  he  shall  see  fit;  pro- 
vided that  he  must  be  strictly  im- 
partial in  this  respect  towards 
all  the  belligerent  powers." — Ibid. 
"  Where  the  neutral  state  has  not 
signified  its  determination  to  re- 
fuse the  privilege  of  asylum  to  l;el- 
ligerent  ships-of-war,  privateers, 
or  their  prizes,  either  Vjelligerent 
has  a  right  to  assume  its  existence, 
and  enter  upon  its  enjoyment,  sub- 
ject to  such  regulations  and  lim- 
itations as  the  neutral  state  may 
please  to  prescribe  for  its  own  se- 


curity."— Ibid.  "  The  United  States 
have  not  by  treaty  with  any 
of  the  present  belligerents  bound 
themselves  to  accord  asylum  to 
either;  but  neither  have  the  United 
States  given  notice  that  they  will 
not  do  it;  and,  of  course,  our  ports 
are  open  for  lawful  purposes  to 
the  ships-of-war  of  either  Great 
Britain,  Ft-ance,  Russia,  Turkey, 
or  Sardinia." — Ibid.  II  Twiss,  §§ 
219-222;  Risley,  pp.  175,  176; 
Dana's  Wheaton,  §  429-434;  III 
Dig.  Int.  Law,  §  394;  VII  Opin. 
Att.-Gen.  p.  122;  Hall,  §  231; 
Boyd's  Wlicaton,  §§  434-4346; 
Creasy,  po.  584-586;  Woolsey,  § 
167;  II  Halleck,  p.  182;  II  Orto- 
lan, pp.   286-289. 

^  II  Ortolan,  pp.  291-298;  Hall, 
pp.  631  -  633;  Bluntschli,  §  776 
bis;  II  Halleck,  p.  152;  Risley, 
pp.  206-208.  "So  long  ago  as 
1 7  59  Spain  laid  down  the  rule 
that  the  first  of  two  vessels  of  war 
belonging  to  different  belligerents 
to  leave  one  of  her  ports  should 
only  be  followed  by  the  other  after 
an  interval  of  twenty-four  hours." 
— Ortolan,  Dip.  de  la  Mer,  p.  257. 
"In  1778  the  Grand  Duke  of  Tus- 
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This  important  question  was  the  subject  of  serious  study 
and  investigation  by  the  Second  Peace  Conference  at  The 
Hague  in  1907,  and,  as  a  result,  the  following  stipulations 
were  embodied  in  the  Convention  governing  maritime 
neutrality : 

"In  the  absence  of  special  provisions  to  the  contrary  in 
the  legislation  of  a  neutral  power,  belligerent  war-ships  are 
not  permitted  to  remain  in  the  ports,  roadsteads,  or  ter- 
ritorial waters  of  the  said  power  for  more  than  twenty- 
four  hours,  except  in  the  cases  covered  by  the  present 
convention. 

"  If  a  power  which  has  been  inf onned  of  the  outbreak  of 
hostilities  learns  that  a  belligerent  war-ship  is  in  one  of 
its  ports  or  roadsteads,  or  in  its  territorial  waters,  it  must 
notify  the  said  ship  to  depart  within  twenty-four  hours 
or  within  the  time  prescribed  by  local  regulations. 

"A  belligerent  war-ship  may  not  prolong  its  stay  in  a 
neutral  port  beyond  the  permissible  time  except  on  ac- 
count of  damage  or  stress  of  weather.  It  must  depart  as 
soon  as  the  cause  of  the  delay  is  at  an  end. 

"The  regulations  as  to  the  question  of  the  length  of  time 
which  these  vessels  may  remain  in  neutral  ports,  road- 
cany  forbade  both  ships-of-war  that  he  would  not  commit  hos- 
and  privateers  to  go  out  for  twenty  tilities." — Hall,  p.  631,  note.  The 
four  hours  after  a  ship,  whether  efficacy  of  what  is  called  the 
enemy  or  neutral  (di  qiialsivoglia  "twenty-four-hour  rule"  consists 
bandiera) ." — De  Martens,  Rec.  vol.  largely  in  the  facility  and  certain- 
iii.  p.  25.  "The  Genoese  rule  was  ty  with  which  it  can  be  enforced, 
the  same;  Venice  was  contented  The  neutral  state  does  not  under- 
with  the  promises  of  the  departing  take  to  say  which  one  of  two  bel- 
commander  that  he  would  not  ligerent  vessels  of  war  shall  first 
molest  an  enemy  or  neutral  for  leave  the  neutral  port.  The  in- 
twenty-four  hours,  but  she  re-  stant,  however,  that  one  of  them 
tained  privateers  for  that  time  in  takes  its  departure  the  rule  be- 
port." — Ibid.  p.  8.  "The  Aus-  comes  operative  upon  the  other, 
trian  proclamation  of  neutrality  of  which  is  forbidden  to  leave  port 
1803  ordered  vessels  not  to  hover  until  twenty- four  hours  shall  have 
outside  of  the  Austrian  ports,  nor  elapsed  after  the  departure  of  its 
to  follow  their  enemies  out  of  predecessor.  See,  also,  I  Pistoye 
them;  it  also  imposed  the  twenty-  et  Duverdy,  p.  108;  Bernard,  Neu- 
four-hour  rule  on  privateers,  and,  trality  of  Great  Britain,  p.  273; 
in  the  case  of  ships-of-war,  re-  Bluntschli,  §  777  bis. 
quired    the   word   of   the    captain 
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steads,  or  waters  do  not  apply  to  war-ships  de\'oted  ex- 
clusively to  religious,  scientific,  or  philanthropic  purposes. 

"In  the  absence  of  special  provisions  to  the  contrary-  in 
the  legislation  of  a  neutral  power,  the  maximum  number 
of  war- ships  belonging  to  a  belligerent  which  may  be  in 
one  of  the  ports  or  roadsteads  of  that  power  simultaneous- 
ly shall  be  three. 

"When  war-ships  belonging  to  both  belligerents  are 
present  sim.ultaneously  in  a  neutral  port  or  roadstead,  a 
period  of  not  less  than  twenty-four  hours  must  elapse  be- 
tween the  departure  of  the  ship  belonging  to  one  belliger- 
ent and  the  departure  of  the  ship  belonging  to  the  other. 

"The  order  of  departure  is  determined  by  the  order  of 
arrival,  unless  the  ship  which  arrived  first  is  so  circum- 
stanced that  an  extension  of  its  stay  is  permissible. 

"A  belligerent  war-ship  may  not  leave  a  neutral  port 
or  roadstead  until  twenty-four  hours  after  the  departure 
of  a  merchant  ship  flying  the  flag  of  its  adversary."  ' 

Neutral  Rights 

Nature  and  Character.  The  law  of  nations  not  only 
imposes  certain  duties  upon  neutral  states  in  time  of  war 
— it  also  clothes  them  with  certain  rights  and  immunities 
which  the  belligerents  are  bound  to  respect  in  the  conduct 
of  their  military  and  naval  operations.  These  so-called 
neutral  rights,  however,  do  not  differ  in  any  respect  from 
the  rights  which  are  universally  recognized  as  belonging 
to  every  state  in  the  civilized  world  in  virtue  of  its  sover- 
eignty and  independence;  and  a  neutral  state,  as  such, 
receives  no  addition  to  its  sovereign  rights,  either  in  number 
or  extent,  at  the  outbreak  of  war.  It  is  at  peace  with  both 
belligerents,  and  they  have  no  greater  right  to  commit  acts 
of  hostility  within  its  jurisdiction  in  time  of  war  than  in 
time  of  peace.  The  neutral,  therefore,  may  not  only  in- 
sist upon  a  complete  immunity  from  such  acts  of  bellig- 

'  For  text  of  treaty,  see  Appendix  F,  Convention  No.   13. 
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erency,  but  may  use  force  to  compel  respect  to  its  sover- 
eignty within  the  sphere  of  its  exclusive  jurisdiction,  and 
to  resist  acts  of  aggression  originating  with  either  belHg- 
erent,  and  directed  against  the  neutral  state,  or  against  the 
othef  belligerent,  in  neutral  territory. 

Immunity  of  Neutral  Waters  from  Acts  of  Belligerency.  A 
neutral  state  may,  therefore,  insist  upon  an  entire  immuni- 
ty from  acts  of  belligerency  within  its  territorial  waters.  A 
public  vessel,  by  sailing  through  the  coast  sea  of  a  neutral 
state,  in  no  way  violates  its  neutrality.  This  is  especially 
true  when  the  act  is  done  in  the  simple  prosecution  of  a 
voyage,  and  when  not  in  pursuit  of  the  enemy.  It  has 
been  seen  that  a  belligerent  vessel,  either  public  or  private, 
is  entitled  to  an  asylum  in  the  port  of  a  neutral  from  dan- 
ger of  capture  by  an  enemy  as  well  as  from  the  perils  of  the 
sea.  An  armed  vessel,  therefore,  which  pursues  an  enemy 
into  neutral  waters,  or  effects  a  capture  there,  has  violated 
the  sovereignty  of  the  neutral  state.  It  may  be  forci- 
bly compelled  to  desist  from  the  pursuit,  and  all  captures 
made  by  it  in  neutral  jurisdiction  are  illegal,  and  must  be 
restored.  The  sovereignty  of  the  neutral  state  has  been 
invaded,  and  it  may  resort  to  such  measures  of  prevention 
or  redress  as  it  may  deem  best  suited  to  the  emergency  of 
the  case.^ 

'"A   capture   made   within   the  his  militarjr   operations,   which   it 

neutral  territory  is,  as  between  the  would    be    inconsistent    with    the 

belligerents,  rightful;  and  its  valid-  neutral   character  to  permit,   and 

ity  can  only  be  questioned  by  the  which  give  to  the  other  belliger- 

neutral    state."  —  The    Anne.     3  ent,    the   party    injured   by   those 

Wheaton,  435.     "If  the  captured  operations,   claims  upon  the  neu- 

vessel  commence  hostilities   upon  tral  which  he  is  not  at  liberty  to 

the  captor,  she  forfeits  the  neutral  disregard.      In    such    a    situation 

protection,  and  the  capture  is  not  the  neutral  has  a  double  duty  to 

an  injury  for  which  redress  can  be  perform:    he    must    vindicate    his 

sought    from    the    neutral    sover-  own  rights  and  afford  redress  to 

eign." — Ibid.      "The   question   of  the  party  injured  by  their  viola- 

prize  or  no  prize  belongs  exclusive-  tion.      If    the    wrong-doer    comes 

ly  to  the  courts  of  the  captor,  and  completely    within    the    power    ot 

in  no  case  does  a  neutral  assume  the   neutral,    the   practice   of   this 

the     right     of     deciding     it.      But  government  is  to  restore  the  thing 

offences  may  be  committed  by  a  wrongfully    taken." — The    Santts- 

belligerent    against    a    neutral,    in  siina   Trinidad,   i   Brockenbrough, 
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Captures  made  in  neutral  waters  are  restored,  or  in- 
demnified, even  after  they  have  been  condemned  by  a 
prize-court,  since  such  courts  have  no  jurisdiction  over 
prizes  except  such  as  have  been  made  on  the  high  seas 
or  within  the  territorial  waters  of  a  belligerent.  "It 
belongs,  however,  exclusively  to  the  neutral  government 
to  raise  objection  to  a  title  founded  upon  a  capture 
made  within  neutral  territory.  So  far  as  the  adverse 
belligerent  is  concerned,  he  has  no  right  to  complain 
if  the  case  be  tried  before  a  competent  court. ^  The  gov- 
ernment of  the  owner  of  the  captured  property  may, 
indeed,  call  the  neutral  to  account  for  permitting  a 
fraudulent,  unworthy,  or  unnecessary  violation  of  its 
jurisdiction,  and  such  permission  may,  according  to 
the  circumstances,  convert  the  neutral  into  a  belliger- 
ent." 2 

Demand  for  Restitution,  by  Whom  Made.  "Though 
it  is  the  duty  of  the  captor's  country  to  make  resti- 
tution of  the  property  thus  captured  within  the  ter- 
ritorial jurisdiction  of  the  neutral's  state,  yet  it  is 
the    technical    rule    of    the    prize  -  courts    to    restore    to 


478.  "  If  a  ship  or  cargo  is  enemy  it  is  restored  to  the  original  own- 
property,  or  if  either  be  otherwise  ers  by  the  courts." — La  Amistad 
liable  to  condemnation,  the  cir-  de  Rues,  5  Wheaton,  385.  "But 
cumstance  that  the  vessel,  at  the  their  jurisdiction  for  this  purpose, 
time  of  the  capture,  was  in  neutral  under  the  law  of  nations,  extends 
waters  would  not,  by  itself,  avail  only  to  restitution  of  the  specific 
the  claimants  in  a  prize-court.  It  property,  with  costs  and  expenses 
might  constitute  a  ground  of  claim  during  the  pendency  of  the  suit, 
by  the  neutral  power,  whose  terri-  and  cloes  not  extend  to  the  in- 
tories  had  suffered  tresj)ass,  for  fliction  of  vindictive  damages  or 
ajj  jlogy  or  indemnity.  But  neither  compensation  for  plunderage,  as 
an  enemy,  nor  a  neutral  acting  the  in  ordinary  cases  of  marine  torts." 
part  of  an  enemy,  can  demand  res-  Il)id. 

titution  of  captured   property  on  'III     Pliillimore,    p.     287;     the 

the  sole  ground  of  capture  in  neu-  Arrogante  Barcelones,  7   Wheaton, 

tral    waters." — -The    Sir    William  496;    La    Amistad,    5    Ibid.    390; 

Peel,  5  Wallace,  517;  the  Adela,  6  Dana's   Wheaton,    §   42S;    Hall,    § 

Wallace,  266.      "In  cases  of  viola-  227. 

tion  of  our  neutrality  by  any  of  Mil  Phillimore,  p.  287;  Dana's 

the  belligerents,  if  the  i)rize  comes  Wheaton,   §  431;  n^U,   §  227. 
voluntarily    within     our    territory 
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the  individual  claimant,  in  such  a  case,  only  when  on 
the  application  of  the  neutral  government  w^hose  terri- 
tory has  been  thus  violated.  This  rule  is  founded  on 
the  principle  that  the  neutral  state  alone  has  been  in- 
jured by  the  capture,  and  that  the  hostile  claimant  has 
no  right  to  appear  for  the  purpose  of  suggesting  the 
invalidity  of  the  capture."  ^ 

This  subject  is  illustrated  by  the  following  cases: 
Case  of  the  "Chesapeake."  The  Chesapeake  was  one  of 
a  line  of  passenger  steamers  plying  between  the  ports  of 
New  York  and  Portland,  Maine.  In  1863,  w^hile  on  her 
w^ay  between  those  points,  she  was  forcibly  seized  by  a 
number  of  her  passengers,  w^ho  claimed  to  be  in  the  naval 
service  of  the  Confederate  States.  In  effecting  the  seizure 
several  of  the  crew  were  killed  and  wounded,  and  the  rest 
were  set  on  shore.  The  vessel  was  navigated  for  a  short 
time  by  its  captors,  but  was  finally  abandoned  by  them,  in 
an  unfrequented  bay  on  the  coast  of  Nova  Scotia.  She 
was  afterwards  found  and  seized,  in  British  territorial 
waters,  by  a  public  armed  vessel  of  the  United  States.  The 
act  was  complained  of  by  the  British  Government  as  a 
violation  of  its  neutrality,  and  a  demand  was  made  that 
the  vessel  be  surrendered  and  the  prisoners  restored  to 
British  soil.  The  demand  was  acceded  to  by  the  United 
States,  who  disclaimed  any  intention  of  exercising  any 
authority  within  the  territorial  jurisdiction  of  Great 
Britain.  The  government  of  the  United  States,  in  com- 
plying with  the  demand  for  the  surrender  of  the  property 
and  persons,  proposed  that  those  who  had  been  concerned 
in  the  forcible  seizure  of  the  vessel  should  be  surrendered, 
with  a  view  to  their  prosecution  for  the  crime  of  piracy. 


^  Boyd's    Wheaton,    §   430;    the  Rob.  Rep.  373;  Snow's  Cases,  Int. 

Anne,   3    Wheaton,   p.    435;    Man-  Law,  p.  393;  Heffter,   §§  146-150; 

ning,  pp.  465-467;  Hall,  §  227;  II  the     General     Armstrong,     Snow's 

Twiss,    pp.    442,    443;    Snow,    pp.  Cases,  p.  396;  the  Perle,  I  Pistoye 

110-123;     Risley,    pp.     172,     173;  et  Duverdy,  100;  Snow's  Cases,  p. 

Walker,   Manual,  p.    133;   II   Hal-  398.      See,  also,  Appendix  F,  Con- 

leck,  pp.  204,  205;  the  Anne,  5  C.  vcntion  No.  13. 
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The  British  Government  dechned  to  consider  this  proposi- 
tion until  the  captured  persons  had  been  returned  to  its 
territorial  jurisdiction.  The  ship  was  afterwards  restored 
to  its  owners/ 

Case  of  the  "Florida."  In  1864  the  Confederate  war- 
steamer  Florida  entered  the  port  of  Bahia,  Brazil,  for  the 
purpose  of  obtaining  coal  and  provisions,  and  of  effecting 
some  necessary  repairs.  While  thus  engaged,  the  Wachu- 
sett,  a  public  armed  vessel  of  the  United  States,  entered 
the  same  port.  The  Brazilian  Government,  fearing  a 
conflict,  took  such  precautions  as  it  deemed  proper  to  pre- 
vent its  occurrence,  and,  in  accordance  with  its  port  regu- 
lations, assigned  an  anchoring-ground  to  each  of  the  bellig- 
erent vessels.  The  commander  of  the  Wachusett,  taking  ad- 
vantage of  the  absence,  at  night,  of  a  number  of  the  officers 
and  crew  of  the  Florida,  sent  a  boat's  crew  to  attach  a  cable 
to  the  Confederate  steamer,  towed  her  out  of  the  harbor, 
and  conveyed  her  as  a  prize  to  the  United  States.  This 
flagrant  violation  of  neutral  rights  was  at  once  complained 
of  by  the  Brazilian  Government,  and  the  act  was  promptly 
disavowed  by  the  United  States.  An  apology  was  offered, 
and  reparation  made  by  saluting  the  Brazilian  flag  in  the 
port  of  Bahia.  The  crew  of  the  Florida  were  restored  to 
Brazilian  jurisdiction.  The  captured  vessel  foundered  in 
Hampton  Roads,  under  circumstances  which  were  satis- 
factorily explained  to  the  Brazilian  Government.^  "The 
restitution  of  the  ship  having  thus  become  impossible,  the 
President  expressed  his  regret  that  the  sovereignty  of 
Brazil  had  been  violated,  dismissed  the  consul  at  Bahia, 
who  had  advised  the  offence,  and  sent  the  commander  of 
the  Wachusett  before  a  court-martial."  ' 


'  I  Dig.  Int.  Law,  §  27;  Dana's  526,   note   209.     See,  also,   Secre- 

Wheaton,  §  430,  note  207;  IV  Cal-  tary   Seward's   letter   of   explana- 

vo,    §   2659.  tion,     Foreign     Relations    of     the 

'  Seward  to  Da  Silva,  December  U.  S.   1863,  1864. 

26,  1864.   Ill  Dig.  Int.  Law,  §§27,  '  Bernard,    Neutrality  of  Great 

399;     Boyd's     Wheaton,     p.     499;  Britain,  etc.  p.  433. 
Hall,    p.  624;  Dana's  Wheaton,  ]>. 
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Immunity  of  Neutral  Territory 

Neutral  Territory.  As  hostilities  in  time  of  war  can  law- 
fully take  place  only  in  the  territory  of  either  belligerent  or 
on  the  high  seas,  it  follows  that  neutral  territory,  as  such,  is 
entitled  to  an  entire  immunity  from  acts  of  hostility;  it 
cannot  be  entered  by  armed  bodies  of  belligerents,  because 
such  an  entry  would  constitute  an  invasion  of  the  territory, 
and  therefore  of  the  sovereignty,  of  the  neutral;  nor,  for 
the  same  reason,  can  a  public  armed  vessel  of  either  bellig- 
erent enter  the  territorial  waters  of  a  neutral  with  intent 
to  do  an  act  of  hostility.  The  territory  and  territorial 
waters  of  a  neutral  state  are,  therefore,  sacred  from  bellig- 
erent intrusion,  save  with  the  consent  of  the  neutral  gov- 
ernment.^ Such  consent  may  be  granted,  or  denied,  to 
both  belligerents;  but,  according  to  the  present  rule,  can- 
not be  granted  to  either  to  the  exclusion  of  the  other. 

Asylum  to  Troops.  Troops  fleeing  from  an  enemy  may 
seek  an  asylum  in  neutral  territory.  They  must  release 
their  prisoners,  however,  give  up  all  booty  and  captured 
property,  and  surrender  their  arms  during  the  period  of 
their  sojourn  upon  neutral  soil.  The  enemy  must  cease 
his  pursuit  at  the  neutral  boundary.  Should  he  continue 
it  farther,  his  act  is  one  of  invasion,  and  would  be  properly 
regarded  as  an  act  of  hostility  by  the  neutral  state  whose 
sovereignty  is  offended.  Should  either  belligerent  under- 
take to  perform  acts,  within  the  territory  of  a  friendly  state, 
which  are  inconsistent  with  the  neutrality  of  that  state,  the 
neutral  may  not  only  cause  such  acts  to  be  immediately 
desisted  from,  but  may  punish  the  agents  of  the  belliger- 
ent, if  their  acts  are  in  violation  of  its  municipal  laws,  or 
may  forcibly  eject  them  from  its  territory.^ 

1  III  Phillimore,  p.  285;  II  Hal-  vo,  §§  2654-2667;  Heffter,  §  149; 

leek,  p.    177;   Dana's   Wheaton,    §  Kluber,  §  285;  Bluntsehli,  §§784- 

426;  Risley,  pp.  172,  173;  Hall,  §§  786. 

227,  228;  II  Twiss,  §  217;  IV  Cal-  ^11  Halleck,  p.    177;  II  Twiss, 
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The  rules  of  The  Hague  Convention  of  October  i8,  1907, 
in  respect  to  hostiHties  in  neutral  territory  are  extremely 
clear  and  comprehensive,  and  provide  that — 

I.  "The  territory  of  neutral  powers  is  inviolable. 

II.  "Belligerents  are  forbidden  to  move  troops,  or  con- 
voys of  either  munitions  of  war  or  supplies  across  the 
territory  of  a  neutral  power. 

III.  "Belligerents  are  likewise  forbidden: 

(a.)  To  erect  on  the  territory  of  a  neutral  power  a 
wireless  telegraphy  station  or  other  apparatus  for 
the  purpose  of  communicating  with  belligerent 
forces  on  land  or  sea; 

(6.)  To  use  any  installation  of  this  kind  established  by 
them  before  the  war  on  the  territor^^  of  a  neutral 
power  for  purely  military  purposes,  and  which  has 
not  been  opened  for  the  service  of  public  messages. 

V.  "It  is  not  called  upon  to  punish  acts  in  violation  of 
its  neutrality  unless  the  said  acts  have  been  committed 
on  its  own  territory. 

VI.  "The  responsibility  of  a  neutral  power  is  not  en- 
gaged by  the  fact  that  persons  separately  cross  its  frontier 
to  offer  their  services  to  one  of  the  belligerents. 

VIII.  "A  neutral  power  is  not  called  upon  to  forbid  or 
restrict  the  use  on  behalf  of  the  belligerents  of  telegraph  or 
telephone  cables  or  of  wireless  telegraphy  apparatus  be- 
longing to  it,  or  to  companies  or  private  individuals. 

IX.  "Every  measure  of  restriction  or  prohibition  taken 
by  a  neutral  power  in  regard  to  the  matters  referred  to  in 
Articles  VII.  and  VIII.  must  be  impartially  applied  by  it 
to  both  belligerents. 

"A  neutral  power  must  sec  to  the  same  obligation  being 
observed  by  companies  or  private  individuals  owning  tele- 
graph or  telephone  cables  or  wireless  telegraphy  apparatus. 

X.  "The  fact  of  a  neutral  power  resisting,  even  by  force, 

pp.  440-444;  [II  PhillimorL',  y.  u;il,  §§  59,  60;  Dana's  Wheaton, 
2^5;  Ilautefeuille,  tit  iv.  chap,  i.;  §§  426,  427;  Snow,  pp.  119-121; 
Risley,  pp.  ij2,  173;  Walker,  Man-      iV  Calvo,  §§  2644-2652. 
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attempts  to  violate  its  neutrality  cannot  be  regarded  as  a 
hostile  act."^ 

Entrance  of  War-ships  to  Neutral  Ports.  The  right  of  a 
public  armed  vessel  of  a  belligerent  to  enter  a  neutral  port, 
when  not  in  distress,  is  usually  conceded,  and  is  presumed, 
unless  notice  to  the  contrary  is  formally  given  by  the  neu- 
tral government.  They  may  be  forbidden  to  enter  certain 
ports,  or  to  enter  neutral  territory  at  all  except  in  distress, 
but  the  rule  must  bear  equally  upon  both  belligerents.^  Pri- 
vateers may  be  denied  entrance  to  neutral  ports,  especially 
if  the  neutral  government  is  a  party  to  the  Declaration 
of  Paris.  The  bringing-in  of  prizes  is  still  authorized  by 
existing  treaties,  though  the  present  tendency  is  to  restrict 
the  right  within  the  narrowest  limits,  if  not  to  deny  it 
altogether.^  The  condemnation  or  sale  of  such  prizes  by  a 
neutral  prize-court,  or  by  a  belligerent  prize-court  sitting 
in  neutral  territory,  is  no  longer  permitted. 

A  belligerent  war-ship  which  has  been  permitted  to  enter 
a  neutral  port  may  procure  there  such  supplies,  not  con- 
traband of  war,  as  may  be  permitted  by  the  neutral  gov- 
ernment. The  supply  of  coal  is  now  made  the  subject  of 
special  regulation,  and  only  a  limited  amount  is  allowed 
to  be  taken  in.* 

The  present  tendency  of  the  rules  of  international  law  is 

'  Treaty   of   October    i8,    1907;  coal    sufficient    to    enable    her    to 

for    text,  see    Appendix    F,    Con-  reach  a  port  of  her  own  country, 

vention  No.   5.  or  a  nearer  destination.      A  second 

^  II     Halleck,    p.     183;     Dana's  supply  was  not  to  be  given  within 

Wheaton,   §  434;  VII  Opin.  Att.-  three  months  save  with  the  express 

Gen.  p.  122;  Hall,  §§  230,  231;  the  permission   of   the   government. — 

Exchange,   7   Cranch,    116.  Earl   Russell   to   Admiralty  Com- 

^  II  Twiss,  §  201;  I  Hautefeuille,  missioners,  January  31,  1862,  State 

p.  380;  VII  Opin.  Att. -Gen.  p.  122;  Papers,  1871,  Ixxi.  p.  167.    Similar 

IV  Calvo,  §§  2676-2683.  instructions    were    issued    by    the 

*  Hall,  pp.  607,  608;  II  Halleck,  United  States  Government  during 

p.  181;  Martens,  Precis  du  Droit  de  the  Franco-Prussian  War. — Presi- 

Gens,  §  312.    During  the  American  dent's  Proclamation  of  October  8, 

Civil  War,  the  British  Government  1870,  16  Stats,  at  Large,  1 135.    See, 

(on  January  31,  1862)  adopted  the  also,  II  Ortolan,  p.  286;  Bluntschli, 

rule  that  a  belligerent  armed  ves-  §   773;    IV   Calvo,    §§   2676-2684; 

sel  was  to  be  permitted  to  receive,  Heffter,   §   149.     See   al.so  Appcn- 

at  any   British  port,  a  supply  of  dix  F,  Convention  No.  13,  par.  xix- 
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towards  greater  stringency  in  respect  to  the  articles  of 
supply  which  a  belligerent  vessel  of  war  may  receive  in  a 
neutral  port.  "When  vessels  were  at  the  mercy  of  the 
winds,  it  was  not  possible  to  measure  with  accuracy  the 
supplies  which  might  be  furnished  them,  and,  as  blockades 
were  seldom  continuously  effective,  and  the  nations  which 
carried  on  distant  naval  operations  were  all  provided  with 
colonies,  questions  could  hardly  spring  from  the  use  of 
foreign  possessions  as  a  source  of  supplies.  Under  the 
altered  conditions  of  warfare  matters  are  changed.  When 
supplies  can  be  meted  out  in  accordance  with  the  neces- 
sities of  the  case,  to  permit  more  to  be  obtained  than  can, 
in  a  reasonably  liberal  sense  of  the  word,  be  called  neces- 
sary for  reaching  a  place  of  safety  is  to  provide  the  bellig- 
erent with  means  of  aggressive  action ;  and,  consequently, 
to  violate  the  essential  principles  of  neutrality."  ^ 

This  is  indicated  by  the  provisions  of  the  convention 
in  respect  to  maritime  neutrality,  which  was  adopted  by 
the  Second  Peace  Conference  at  The  Hague  of  1907:^ 

"In  neutral  ports  and  roadsteads  belligerent  war-ships 
may  only  carry  out  such  repairs  as  are  absolutely  necessary 
to  render  them  seaworthy,  and  may  not  add  in  any  manner 
whatsoever  to  their  fighting  force.  The  local  authorities  of 
the  neutral  power  shall  decide  what  repairs  are  necessary, 
and  these  must  be  carried  out  with  the  least  possible  delay. 

"Belligerent  war-ships  may  not  make  use  of  neutral 
ports,  roadsteads,  or  territorial  waters  for  replenishing  or 
increasing  their  supplies  of  war  material  or  their  arma- 
ment, or  for  completing  their  crews. 

"Belligerent  war-ships  may  only  revictual  in  neutral 
ports  or  roadsteads  to  bring  up  their  supplies  to  the  peace 
standard. 

"Similarly  these  vessels  may  only  ship  sufficient  fuel  to 
enable  them  to  reach  the  nearest  port  in  their  own  coun- 

'  Hall,  ])]).  607,  608;  II  Ortolan,  ^  For  text  of  this  treaty,  see  Ap- 

p.  286;  Hluntschli,  §  773;  Hefifter,      pendix  F,  Convention  No.  13. 
§  140;  IV  Calvo,  §  2591. 
28 
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try.  They  may,  on  the  other  hand,  fill  up  their  bunkers 
built  to  carry  fuel  when  in  neutral  countries  which  have 
adopted  this  method  of  determining  the  amount  of  fuel 
to  be  supplied. 

"If,  in  accordance  with  the  law  of  the  neutral  power, 
the  ships  are  not  supplied  with  coal  within  twenty-four 
hours  of  their  arrival,  the  permissible  duration  of  their 
stay  is  extended  by  twenty-four  hours. 

' '  Belligerent  war-ships  which  have  shipped  fuel  in  a  port 
belonging  to  a  neutral  power  may  not  within  the  succeed- 
ing three  months  replenish  their  supply  in  a  port  of  the 
same  power."  ' 

Neutrality  Laws 

Character  and  Purpose.  Those  municipal  laws  of  a 
state  which  are  intended  to  prevent  violations  of  its  neu- 
trality in  time  of  war  are  called,  in  general,  neutrality  laws. 
The  title  varies  in  different  states,  and  in  many  cases  is 
based  upon  the  particular  violation  of  neutrality  which  was 
first  made  the  subject  of  positive  legislation.^ 

Neutral  Obligation  Determined  by  International,  not  Munic- 
ipal, Law.  It  has  been  seen  that  the  neutral  obligation  of 
a  state  is  determined  by  international,  and  not  by  munici- 
pal, law.  The  conduct  of  every  state  which  assumes  the 
position  of  a  neutral  in  war  is,  therefore,  measured  by  the 
standard  of  international  law.  If  it  fails  in  the  perform- 
ance of  a  neutral  duty,  it  cannot  plead  the  inefficiency  of 
its  municipal  laws  in  extenuation  of  its  offence,  nor  will 
an  exact  and  rigorous  enforcement  of  such  laws  be  regard- 
ed as  a  fulfilment  of  its  obligation  if  their  provisions  are  not 
in  accordance  with  the  international  standard.  The  neu- 
trality laws  of  a  state  may  therefore  be,  in  point  of  ef!i- 

'  For  text  of  treaty,  see  Appen-  service  in  other  European  armies, 

dix  F,  Convention  No.   13.  For  this  reason  the   British   neu- 

^  In  England  the  first  legislation  trality    laws    have    received    the 

on  the  subject  was  caused,  in  the  name  of  the  "Foreign  Enlistment 

time  of  James   I.,   by   the   enlist-  Acts";  those  of  the  United  States 

ment   of   recruits   in   England   for  are  known  as  "  Neutrality  Laws." 
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ciency,  less  than,  equal  to,  or  greater  than  the  standard  of 
neutral  obligation  as  determined  by  the  law  of  nations ;  or 
there  may  be  no  such  municipal  laws.  In  all  these  cases 
the  responsibility  of  the  state  is  precisely  the  same.^ 

Most  modem  states,  however,  have  covered  this  field  of 
legislation  more  or  less  completely,  either  with  positive 
laws,  defining  rules  of  conduct  for  persons  subject  to  their 
jurisdiction,  and  imposing  suitable  penalties  for  their  vio- 
lation, or  by  general  laws,  or  constitutional  provisions, 
vesting  discretionary  powers  in  certain  departments  of 
government,  to  be  used  for  the  purpose  of  preventing  vio- 
lations of  neutrality  on  the  part  of  individuals.  Viola- 
tions of  neutral  duty  by  a  state,  in  its  corporate  capacity, 
are  questions  of  state  policy  that  are  rarely  made  the  sub- 
ject of  municipal  legislation.  Neutrality  laws,  as  such, 
have  chiefly  to  do  with  the  acts  of  individuals.  They  per- 
mit or  forbid  particular  acts,  and  vest  suitable  powers  of 
enforcement  in  certain  officials  or  departments  of  govern- 
ment. 

English  Neutrality  Laws.  The  first  legislation  in  Eng- 
land on  the  subject  of  neutrality  was  had  in  the  reign  of 
James  I.  The  statute  was  intended  to  regulate,  rather 
than  prohibit,  the  enlistment  of  British  subjects  in  for- 
eign services.^  This  statute  was  twice  amended  during 
the  reign  of  George  II.,  each  time  in  the  direction  of  great- 
er severity.^  The  first  general  law  on  the  subject  of  neu- 
trality was  the  Foreign  Enlistment  Act  passed  in  18 19, 
during  the  regency.^  It  remained  in  force  until  1870,  when 
the  present  act  was  passed.^ 

"The  statute  of  1819  was,  with  a  few  unimportant  ex- 

'  II  Twiss.  §  216;  III  Phillimore.  October,  r866,  p.  493;  II  Halleck, 

pp.  225,  226;  III  Dig.  Int.  Law,  §  pp.  305-307;   IV  Calvo,   §§  2615- 

402a,  p.  645,  par.  v.;  Fish  to  Mot-  2617. 

ley,  September  25,  1869;  III  Dig.  ^3  James  I.  chap.  iv. 

Int.   Law,    §  403,  p.   653;   II   Fer-  ^9    George    II.    chap,    xxx.;    29 

guson,     §    226;     Hall,     §§     19-22;  George  II.  chap.  xvii. 

Wharton,  Com.  Amer.  Law,  §  241;  *  59  George  III.  chap.  Ixix. 

Wharton,   Crim.    Law,    9th   ed.    §  ^  ;^^  and  34  Vict.  chap.  xc. 
1 901;     North     American     Review, 
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ceptions,  never  attempted  to  be  enforced  until  the  period 
of  the  American  Civil  War.  Its  deficiencies  were  then 
fully  discovered,  and  the  escape  of  the  Alabama,  the  Treaty 
of  Washington  in  1871,  and  the  Geneva  Arbitration  were 
the  grave  consequences."  * 

The  neutrality  laws  now  in  force  in  the  British  empire 
are  those  contained  in  what  is  known  as  the  Foreign  En- 
listment Act  of  1870.  They  extend  to  all  the  dominions 
of  her  Majesty,  including  the  adjacent  territorial  waters. 
The  act  forbids  British  subjects  to  accept,  or  agree  to  ac- 
cept, a  commission  in  the  military'  or  naval  service  of  a 
state  at  war  with  any  state  with  which  her  Majest\^  is  at 
peace;  to  leave  the  realm  with  intent  to  engage  in  such 
ser\-ice,  or  to  induce  another  person  to  embark  under  false 
representations  as  to  such  ser\-ice;  and  imposes  a  penalty' 
upon  any  master  of  a  ship  who  knowingly  takes  such  per- 
sons on  board  ship,  with  intent  to  carry  them  to  such 
state.  It  is  also  forbidden  under  severe  penalties  of  fine 
and  imprisonment — 

(a.)  "To  build,  or  agree  to  build,  or  to  cause  to  be  built, 
any  ship  with  intent  or  knowledge,  or  having  reasonable 
cause  to  believe,  that  the  same  shall  or  will  be  employed  in 
the  military  or  naval  ser\-ice  of  any  foreign  state  at  war 
with  any  friendly  state." 

(6.)  "To  issue  or  deliver  any  commission  for  any  ship 
with  intent  or  knowledge,  or  having  reasonable  cause  to 
believe,  that  the  same  shaU  or  will  be  employed  in  the 
military  or  naval  service  of  any  foreign  state  at  war  with 
any  friendly  state." 

(c.)  "To  equip  any  ship,  with  intent  or  knowledge,  or 
having  reasonable  cause  to  believe,  that  the  same  shall  or 
wiU  be  employed  in  the  militar>^  or  naval  ser\'ice  of  any 
foreign  state  at  war  with  any  friendly  state." 

(d.)  "To  despatch,  or  cause  or  allow  to  be  despatched, 
any  ship  with  intent  or  knowledge,  or  having  reasonable 
cause  to  believe,  that  the  same  shall  or  will  be  employed 

'  III  Phillimore,  p.  244;  II  Halleck,  pp.  205,  206. 
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in  the  military'  or  naval  service  of  any  foreign  state  at  war 
with  a  friendly  state." 

"WTien  a  ship  is  built  by  the  order  of  a  foreign  state  at 
war  with  a  friendly  state,  the  presumption  is  that  it  is  in- 
tended for  the  naval  sen.'ice  of  the  former  state. 

It  is  also  forbidden  to  increase  the  armament,  equip- 
ment, or  force  of  such  ships,  or  to  aid  in  their  construction 
or  equipment,  and  it  is  also  forbidden  to  fit  out,  or  aid  or 
assist  in  fitting  out,  any  expedition  against  the  dominions 
of  a  friendly  state.  The  ships  engaged  in  such  acts  are  to 
be  forfeited,  and  penalties  of  fine  and  imprisonment  are 
to  be  imposed  upon  all  persons  violating  any  of  the  pro- 
visions of  the  act.^ 

The  provisions  of  this  act  are  of  the  most  stringent  char- 
acter, and,  if  rigidly  enforced,  are  calculated  to  prevent 
any  act,  on  the  part  of  any  person  within  the  jurisdiction 
of  Great  Britain,  which  can,  in  the  remotest  degree,  com- 
promise the  neutrality  of  the  British  Government. 

Neutrality  Laws  of  the  United  States.  The  neutrality  laws 
of  the  United  States  are  chiefly  contained  in  the  acts  of  June 
5,  1794,  and  April  20,  1818.  By  these  acts  it  is  declared  a 
misdemeanor  for  any  citizen  of  the  United  States  to  accept 
or  exercise  a  commission  to  serve  a  foreign  state  in  war 
against  any  friendly  state;  or  to  enlist,  or  enter  himself, 
or  hire  or  retain  another  person  to  enlist,  or  to  go  beyond 
the  jurisdiction  of  the  United  States  to  enlist,  or  with  in- 
tent to  be  enlisted,  into  such  foreign  service;  or  to  fit  out 
or  arm,  or  to  increase  or  augment  the  force  of  any  armed 
vessel,  with  the  intent  that  such  vessel  shall  be  employed 
in  the  service  of  a  power  at  war  with  a  friendly  state ;  or 
to  begin,  set  on  foot,  or  provide  or  prepare  the  means  for, 
any  military^  expedition  or  enterprise  against  the  territory 
of  any  foreign  state  with  whom  the  United  States  is  at 
peace. 

The  President  is  authorized  to  compel  an^'  foreign  vessel 
to  depart  which,  by  the  law  of  nations  or  by  treaty,  ought 

*  33  and  34  Vict.  chap,  xc;  III    Phillimore,    pp.    236-242. 
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not  to  remain  within  the  territorial  waters  of  the  United 
States,  and  is  given  power  to  use  the  pubHc  armed  force  to 
carry  the  provisions  of  the  act  into  effect,  and  to  enforce 
the  observance  of  the  neutral  duties  required  by  law/ 

It  is  worthy  of  remark  that  the  neutrality  laws  of  the 
United  States,  though  passed  nearly  seventy  years  ago, 
are  at  the  present  time  fully  in  accordance  with  the  stand- 
ard of  neutral  obligation  as  determined  by  international 
law. 

The  laws  of  both  England  and  the  United  States  are  si- 
lent upon  the  question  of  the  manufacture  and  sale  of  con- 
traband of  war,  within  their  territorial  jurisdiction,  except 
in  the  case  of  building,  arming,  or  equipping  ships,  fitted 
for,  or  adapted  to,  war-like  uses.  Dealing  in  contraband  is 
forbidden  in  England,  by  proclamation,  at  the  outbreak  of 
a  foreign  war.  It  has  never  been  forbidden  in  the  United 
States.  The  policy  of  both  governments  has  been  to  leave 
this  question  to  be  regulated  by  belligerents,  in  the  exer- 
cise of  the  powers  placed  in  their  hands  for  that  purpose 
by  the  law  of  nations. 

Neutrality  Laws  of  Other  States.  The  provisions  of  the 
French  law  on  the  subject  of  neutrality  are  those  contained 
in  Articles  84  and  85  of  the  Penal  Code.  The  first  of  these 
imposes  a  penalty  of  banishment  for  any  conduct  of  a  sub- 
ject which,  without  the  approval  of  his  government,  ex- 
poses the  state  to  a  declaration  of  war.  If  war  actual- 
ly results,  the  punishment  is  increased  to  transportation. 
The  second  article  punishes  with  banishment  any  acts  of 
a  subject  calculated  to  expose  Frenchmen  to  reprisals. 
The  precise  acts  which  are  so  punishable  are  left  to  judicial 
determination;  and  thus  far  but  three  cases  have  arisen 
in  which  the  laws  were  regarded  as  applicable.  The  re- 
sponsibility of  making  suitable  regulation  on  the  subject 
of  neutrality  rests,  in  France,  upon  the  government,  and 
is  usually  made  the  subject  of  proclamation,  whenever  the 

*  Revised  Statutes  of  the  United  States,  §§  52S1-5291;  II  Halleck, 
pp.  199-204. 
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outbreak  of  war  makes  it  necessary  for  France  to  assume 
an  attitude  of  neutrality'.  The  task  of  the  government  in 
this  respect  is  made  easy  of  performance  by  the  fact  that 
the  inanufacture  and  sale  of  the  most  offensive  forms  of 
contraband  of  war,  such  as  powder,  fire-arms,  ammunition, 
and  projectiles,  are  made  the  subject  of  state  regulation. 
It  is,  therefore,  not  difficult  for  the  government,  at  the 
outbreak  of  war,  to  impose  such  additional  restrictions 
upon  the  manufacture  and  sale  of  contraband  articles  as 
will  effectually  prevent  violations  of  its  neutrality.  The 
absence  of  positive  law  on  the  subject  enables  France  to 
adapt  its  neutrality  regulations  to  the  standard  of  inter- 
national law  at  any  particular  epoch — an  advantage  which 
is  shared  by  all  of  the  highly  centralized  governments  on 
the  continent  of  Europe.  The  law  and  practice  of  Belgium, 
Brazil,  Italy,  Holland,  Russia,  Spain,  and  Portugal  are 
similar  to  those  of  France.  Austria  and  Prussia  have  no 
laws  upon  the  subject,  and  seem  to  need  none,  as  ample 
powers  to  prevent  violations  of  neutrality  are  vested  in 
the  respective  governments.  The  laws  of  Denmark  and 
Sweden  are  quite  elaborate,  resembling  in  many  respects 
those  of  England  and  the  United  States.^ 

The  "  Droit  d'Angarie."  Although  this  right  has  been 
somewhat  less  frequently  exercised  in  recent  times  than 
was  formerly  the  case,  it  is  still  recognized  at  international 
law  as  a  lawful  restraint  upon  neutral  commerce.  In  its 
exercise  it  resembles,  in  some  respects,  the  right  of  em- 
bargo, which  has  already  been  explained,"  and  authorizes 
a  belligerent,  in  an  emergency  of  war,  to  apply  neutral 
property  to  a  hostile  use;  the  neutral  owner  being  com- 
pensated, in  every  case,  for  the  property  thus  involuntarily 
appropriated  to  the  military  use  of  a  belligerent.  The  most 
frequent  form  of  appropriation,  in  former  times,  consisted 
in  the  taking  of  neutral  merchant  ships,  which  "were  com- 
pelled to  transport  soldiers,  ammunition,  or  other  instru- 

'  Report   of   English   Neutrality  '  Page  266  ante. 

Laws  Commission  of  1870,  p.  40. 
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ments  of  war;  in  other  words,  to  become  parties  against 
their  will  to  carrying  on  direct  hostilities  against  a  power 
with  whom  they  were  at  peace."  *  During  the  Franco- 
Prussian  War  the  right  was  exercised,  in  an  extreme  form, 
by  the  Prussian  Government,  which  caused  several  Brit- 
ish merchant  vessels  to  be  seized  and  sunk  at  the  mouth 
of  the  Seine,  with  a  view  to  prevent  the  egress  of  certain 
French  gunboats  from  that  river.  This  act  gave  rise  to 
a  demand  for  indemnity  on  the  part  of  the  British  Govern- 
ment, which  was  promptly  acceded  to  by  Prussia.^ 

Although  the  right,  as  formerly  exercised,  exhibits  a  ten- 
dency to  become  extinguished  by  non-user,  its  application 
to  international  telegraphs  and  telephones,  to  the  rolling- 
stock  of  railways  and  other  neutral  property,  bids  fair  to 
come  into  especial  prominence  in  the  wars  of  the  future. 
Indeed,  the  rules  agreed  to  by  the  International  Peace 
Conference  at  The  Hague  contain  provisions  regulating 
the  use  of  railway  material,  telegraphs,  and  the  like,  by 
belligerents  in  the  prosecution  of  their  military  operations.' 

Unneutral  Services 

Neutral  Conveyance  of  Enemy's  Troops  and  Despatches. 
It  has  been  seen  that  the  conveyance  of  contraband  of 
war,  by  a  neutral  individual,  is  an  offence  against  the  law 
of  nations,  and  a  citizen  or  subject  of  a  neutral  state 
who  carries  contraband  to  either  belligerent  assists  that 
belligerent  to  a  greater  or  less  extent,  depending  upon  the 
character  and  quantity  of  the  goods  transported.     A  neu- 

^  III    Phillimore,    pp.    49-53;    I  Guelle,    pp.    62,    63.     For   discus- 

Azuni,   Maritime  Law  of  Europe,  sions  of  the  derivation  of  the  term 

pp.  238-242;  III  Calvo,  §  1277;  IV  and    the    former    extent    of    the 

Ibid.  §§  2242-2249;  Heffter,  §  150,  right,    see    II     Ferguson,    §     251, 

note;    II    Ferguson,    §    251;    Law-  note;    Woolsey,    §    118,   note, 

rence,    Int.    Law,    §    252;    Dana's  ^  Hall,    §    278;    III    Phillimore, 

Wheaton.   §    293,  note   152;   Hall,  pp.    49-53- 

§   278;   Woolsey,   §    118,  note;   IV  'See,  in  Appendix  E,   pars.   53 

Hautefeuille,    p.    439;    Lawrence's  and   54   of  the   Rules  of   War  on 

Wheaton,    p.     511,    note     169;     I  Land  adopted  by  the  International 

Masse,   p.    280;   Risley,   p.    139;   I  Peace  Conference  on  Oct.  18,  1907. 
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tral  who  goes  a  step  further  and  engages  in  the  transport 
service  of  a  belligerent  renders  still  more  material  aid  to 
such  belligerent  than  is  afforded  by  the  mere  conveyance 
of  contraband,  and,  by  such  conveyance  of  troops,  am- 
munition, provisions,  and  war-like  stores  to  a  belligerent, 
for  the  supply  of  his  fleets  or  the  support  of  his  armies  in 
the  field,  divests  himself  of  his  neutral  character  and  ac- 
quires that  of  an  enemy,  including  the  liability  to  capture 
and  condemnation  of  both  ship  and  cargo/  The  convey- 
ance of  troops  and  despatches  operates  still  more  power- 
fully to  impress  the  neutral  carrier  with  the  enemy  charac- 
ter to  the  extent  of  causing  the  ship  so  engaged  to  be 
condemned  as  prize  of  war — this  because,  in  point  of  di- 
rectness and  importance,  the  service  rendered  by  the  con- 
veyance of  either  is  much  greater  than  that  afforded  by 
the  conveyance  of  ordinary  contraband.  The  assistance 
rendered  to  an  enemy  by  a  single  cargo  of  munitions  of 
war,  though  direct  and  material,  is,  at  best,  limited.  The 
mischief  that  may  result  from  the  carriage  of  a  single  de- 
spatch, or  general  officer,  may  have  a  decisive  effect  upon 
the  issue  of  a  war.  The  penalty  for  engaging  in  contra- 
band trade  usually  extends  to  a  forfeiture  of  the  contra- 
band articles.  The  question  as  to  the  ship  and  non-con- 
traband cargo  is  made  to  depend  on  the  guilty  knowledge 

'"  An  attempt  has  been  made  to  the  British  armies,  she  must,  to 
distinguish  this  case  from  the  or-  all  intents  and  purposes,  be  deem- 
dinary  cases  of  employment  in  the  ed  a  British  transport.  It  is  per- 
transport  service  of  the  enemy,  fectly  immaterial  in  what  particu- 
upon  the  ground  that  the  war  of  lar  enterprise  those  armies  might, 
Great  Britain  against  France  was  at  the  time,  be  engaged;  for  the 
a  war  distinct  from  that  against  same  important  benefits  are  con- 
the  United  States,  and  that  Swed-  ferred  upon  an  enemy,  who  there- 
ish  subjects  had  a  perfect  right  to  by  acquires  a  greater  disposable 
assist  the  British  arms  in  respect  force  to  bring  into  action  against 
to  the  former,  though  not  to  the  us."  a — Per  J.  Story.  The  Corn- 
latter.  Whatever  might  be  the  mercen,  i  Whcaton,  382;  the  Caro- 
right  of  the  Swedish  sovereign,  act-  h">ta,  4  Rob.  256;  the  Friendship, 
ing  under  his  own  authority,  we  6  Rob.  420;  the  Orozembo,  Ibid, 
are  of  opinion   that   if  a   Swedish  430. 

vessel  be  engaged  in  the  actual  ser-  „,  .  ,  t      •       »»     i.  n     ^        1      a: 

.           f  /^       \    Tj    -1     ■               •  a  Chief- Justice    Marshall    strongly    dis- 

vice  of  Great  Britam,  or  m  carry-  sented  from  the  application  of  this   prin- 

ing  stores  for  the  exclusive  use  of  ciplc 
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of  their  owners.  If  they  are  forfeited,  it  is  because  a  pre- 
sumption of  such  knowledge  is  created  by  the  fact  of 
ownership.  When  troops  or  despatches  are  carried  to  a 
hostile  destination,  however,  the  presumption  of  guilt  cre- 
ated by  such  carriage  is  so  strong  as  to  be  regarded  as  con- 
clusive; and  the  ship  is  invariably  condemned  as  the  in- 
strument with  which  the  offence  against  international  law 
has  been  committed.^ 

Definition  of  Terms  Troops  and  Despatches.  The  teim 
troops  includes  not  only  military  persons,  but  all  individuals 
having  an  ofBcial  character  in  the  service  of  a  belligerent, 
whose  assistance  is  material  in  the  prosecution  of  the  war, 
or  whose  detention  is  calculated  to  impair  his  military  effi- 
ciency. 

Despatches  are  official  communications  between  official 
persons,  in  the  military  or  civil  service  of  a  state,  upon 
matters  connected  with  the  public  business.  All  other 
communications,  of  whatever  character,  are  unofficial,  and 
therefore  not  subject  to  classification  as  despatches. 

The  Destination  Important.  In  the  conveyance  of  troops 
and  despatches  the  destination  of  the  vessel  is  of  impor- 
tance as  creating  a  presumption  of  guilt  or  innocence.  If 
the  destination  is  hostile,  the  guilt  of  the  carrier  is  pre- 
sumed; if  such  destination  be  neutral,  the  contrary  is  the 
case,  and  the  burden  of  proof  lies  on  the  captor  to  estab- 

'"  The  general  rule  that  the  neu-  ests  have  been  held  to  afifect  the 
tral  carrier  of  enemy's  property  is  neutral  with  the  forfeiture  of 
entitled  to  his  freight  is  now  too  freight;  and  in  cases  of  a  more 
firmly  established  to  admit  of  dis-  flagrant  character,  such  as  carry- 
cussion;  but  to  this  rule  there  are  ing  despatches  or  hostile  military 
many  exceptions.  If  the  neutral  passengers,  an  engagement  in  the 
be  guilty  of  fraudulent  or  un-  transport  service  of  the  enemy,  or 
neutral  conduct,  or  has  interposed  a  breach  of  blockade,  the  penalty 
himself  to  assist  the  enemy  in  of  confiscation  of  the  vessel  has 
carrying  on  the  war,  he  is  justly  also  been  inflicted." — The  Corn- 
deemed  to  have  forfeited  his  title  mercen,  i  Wheaton,  382;  the  Ata- 
to  freight.  Hence  the  carrying  of  lanta,  6  Robinson,  Adm.  Rep.  p. 
contraband  goods  to  the  enemy,  440;  the  Madison,  Edwards,  224; 
the  engaging  in  the  coasting  or  V  Calvo,  §§  2706-2826;  Hall,  §§ 
colonial  trade  of  the  enemy,  the  24Q,  250;  III  Phillimore,  §§  271- 
spoliation  of  papers,  and  the  fraud-  274;  Dana's  Wheaton,  §  502,  note 
ulent  suppression  of  enemy's  inter-  228. 
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lish  guilty  knowledge.  If  the  ports  of  origin  and  destina- 
tion are  both  hostile,  an  extreme  case  of  guilt  exists;  if 
such  ports  are  both  neutral,  it  is  difficult  to  see  how  guilty 
knowledge  can  be  presumed  on  the  part  of  the  neutral 
carrier.  As  in  every  other  case  of  maritime  capture,  ques- 
tions as  to  the  character  of  particular  despatches,  and  the 
consequent  liability  of  the  carrier,  are  determined  by  the 
proper  prize-courts. 

Cases  of  the  ''Friendship''  and  "Greta."  Several  con- 
demnations of  vessels  for  carrying  troops  were  made  by 
the  English  prize-courts  during  the  period  between  1803 
and  181 5.  A  leading  case  w^as  that  of  the  Friendship,  a 
vessel  hired  to  bring  to  France  eighty-four  shipwrecked 
officers  and  sailors.  It  was  confiscated  because  it  appeared 
in  the  evidence  that  it  was  hired  as  a  transport,  was  not 
permitted  to  take  cargo,  and  was  being  used  as  a  transport 
to  convey  these  persons,  as  a  part  of  the  French  army,  to 
a  belligerent  destination.  In  another  case  a  vessel  sailed 
from  Rotterdam  to  Lisbon,  where  it  was  ostensibly  charter- 
ed by  a  Portuguese  subject  to  carry  cargoes  or  passengers 
to  Macao;  no  cargo  was  shipped,  but,  after  some  time  spent 
in  fitting  it  for  passengers  with  unusual  care,  three  Dutch  of- 
ficers of  rank  embarked  in  it,  not  for  Macao,  but  for  Batavia. 
Lord  Stowell,  on  the  facts  in  the  case,  inferred  that  a  con- 
tract had  been  made  with  the  Dutch  Government  before 
the  vessel  left  Rotterdam,  and  condemned  it.  The  Greta  was 
a  neutral  vessel,  employed  in  carrying  certain  shipwrecked 
Russian  soldiers  from  a  port  of  Japan  to  a  destination  in 
Asiatic  Russia.  She  was  captured  by  an  English  cruiser,  and 
condemned.  Had  she  been  captured  in  the  act  of  convey- 
ing them  from  the  place  of  the  shipwreck  to  any  destination, 
her  act,  being  one  of  humanity,  would  have  been  innocent. 
In  the  particular  voyage  upon  which  she  was  engaged, 
however,  she  was  acting  in  the  capacity  of  a  transport.^ 

Presumption  in  the  Case  of  Hostile  Despatches.     In  the 

'  Hall,  §  249;  the  Friendship,  6  Robinson,  Adtn.  Rep.  p.  421;  the 
Orozemho,   Ibid.   p.   430. 
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case  of  hostile  despatches,  the  mere  presence  of  such  docu- 
ments on  board  suffices  to  create  a  presumption  of  guilt  on 
the  part  of  the  neutral  carrier.  So  severely  is  this  rule  ap- 
plied that  a  neutral  may  not  even  plead  compulsion  as  an 
excuse,  it  being  held  in  such  a  case  that  his  remedy,  in  the 
event  of  being  compelled  to  render  such  service  to  a  bellig- 
erent, is  through  his  own  government  in  the  diplomatic 
way. 

Despatches  of  a  Belligerent  to  its  Ministers  and  Consuls  in 
Neutral  States.  The  despatches  of  a  public  minister  or 
consul  representing  a  belligerent  in  a  neutral  state  are  an 
exception  to  this  rule.  "They  are  despatches  from  per- 
sons who  are,  in  a  peculiar  manner,  the  favorite  object  of 
the  protection  of  the  law  of  nations,  residing  in  a  neutral 
country  for  the  purpose  of  preserving  the  relations  of  amity 
between  that  state  and  their  owii  government.  On  this 
ground  a  very  material  distinction  arises  with  respect  to 
the  right  of  furnishing  the  conveyance.  The  neutral  coun- 
try has  a  right  to  preserve  its  relations  with  the  enemy, 
and  you  are  not  at  liberty  to  conclude  that  any  communi- 
cation between  them  can  partake,  in  any  degree,  of  the 
nature  of  hostility  against  you."  * 

Conveyance  of  Mails  in  the  Ordinary  Course  of  Business. 
The  question  of  conveying  hostile  despatches  must  not  be 
confused  with  the  carriage  of  mails  by  a  neutral,  in  accord- 
ance with  contracts  or  agreements,  and  in  the  way  of  ordi- 
nary business.  Such  contracts  not  only  have  the  sanction 
of  municipal  law,  but  are  not  infrequently  made  the  sub- 
jects of  treaty  stipulation.  It  is  not  easy  to  see  how  the 
master  of  a  vessel  can  acquire  any  duties  or  responsibili- 
ties in  connection  with  them,  save  for  their  speedy  and 
safe  delivery.  A  neutral  master  who  aids  a  belligerent  by 
carrying  his  despatches,  with  full  knowledge  of  their  con- 
tents, or  under  circumstances  which  create  a  presumption 

*  The  Caroline,  6  Robinson,  the  Caroline,  6  Robinson,  Adm. 
Adm.  Rep.  p.  461,  cited  by  Whea-  Rep.  p.  467;  the  Madison, 
ton,  p.  581;  III  Phillimore,  §  273;      Edwards,   224. 
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of  such  knowledge  on  his  part,  is  justly  held  to  the  fullest 
responsibility  for  his  act.  The  conveyance  of  mails,  how- 
ever, in  the  usual  course  of  business,  can  give  rise  to  no 
such  presumption.  The  packages  are  delivered  to  him 
either  locked  or  sealed.  He  has,  and  can  have,  no  knowl- 
edge of  their  contents,  much  less  of  the  character  of  the 
letters  enclosed  in  them.  Responsibility  for  them  on  the 
part  of  the  carrier,  therefore,  cannot  exist,  for  no  knowl- 
edge or  intention  can  be  presumed.  The  modem  tendency 
is  to  facilitate  mail  communication  in  every  way  possible, 
to  remove  every  obstacle  to  their  prompt  and  safe  delivery, 
and  to  guarantee,  beyond  question,  the  sacredness  of  pri- 
vate correspondence. 

The  conveyance  of  mails  was  made  the  subject  of  con- 
ventional regulation  by  the  Second  Peace  Conference  at 
The  Hague  by  a  stipulation  providing  that — 

"The  postal  correspondence  of  neutrals  or  belligerents, 
whatever  its  official  or  private  character  may  be,  found 
on  the  high  seas  on  board  a  neutral  or  enemy  ship,  is 
inviolable.  If  the  ship  is  detained,  the  correspond- 
ence is  forwarded  by  the  captor  with  the  least  possible 
delay. 

"The  provisions  of  the  preceding  paragraph  do  not  ap- 
ply, in  case  of  violation  of  blockade,  to  correspondence 
destined  for,  or  proceeding  from,  a  blockaded  port. 

"The  inviolability  of  postal  correspondence  does  not 
exempt  a  neutral  mail-ship  from  the  laws  and  customs  of 
maritime  war  as  to  neutral  merchant  ships  in  general. 
The  ship,  however,  may  not  be  searched  except  when  ab- 
solutely necessary,  and  then  only  with  as  much  considera- 
tion and  expedition  as  possible."  ^ 

As  to  the  conveyance  of  communications  for  belligerents 
through  neutral  territory,  where  the  ordinary  mails  are 
used,  or  where  the  messages  pass  over  established  lines  of 
telegraph  or  cables,  or  by  the  wireless  telegraph,  a  stipula- 
tion was  inserted  in  the  Convention  of  1907,  giving  the 
'  For  full  text  of  convention,  see  Appendix  F,  Convention  No.    11. 
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rights  and  duties  of  neutrals  on  land,  that  a  neutral  power 
is  not  required  to  forbid  or  restrict  the  use  of  such  means 
of  communication  by  belligerents.  A  wireless  telegraph 
apparatus,  established  on  neutral  territory  by  a  belligerent 
for  military  purposes  in  time  of  peace,  and  with  the  con- 
sent of  the  neutral  state,  may  not  be  used  by  the  belliger- 
ent, after  the  opening  of  hostilities,  unless  such  apparatus 
has  been  opened  to  general  public  use.  When  a  neutral 
state,  in  the  performance  of  its  neutral  duties,  finds  itself 
called  upon  to  place  such  means  of  communication  under 
government  surveillance,  or  to  impose  restrictions  upon 
their  use,  the  restrictions  so  imposed  must  be  impartially 
applied  to  both  belligerents.^ 

Case  of  the  "Trent."  The  Trent  was  one  of  a  line  of  mail 
steamers  employed  in  general  mail  and  transportation  ser- 
vice between  Havana  and  London.  On  November  7,  1861, 
she  sailed  from  Havana,  having  on  board,  among  other 
passengers,  four  persons,  Messrs.  Mason  and  Slidell  and 
their  secretaries,  who  were  en  route  to  Europe,  where  they 
were  to  be  employed  as  diplomatic  agents  of  the  Con- 
federate States.  On  November  8th  the  Trent  was  stopped 
on  the  high  seas  by  the  San  Jacinto,  a  public  armed  vessel 
of  the  United  States,  whose  commander,  Captain  Wilkes, 
sent  on  board  a  search-party  composed  of  an  officer  and 
a  detachment  of  marines.  The  two  envoys,  with  their 
secretaries,  were  seized  by  the  search  -  party,  taken  on 
board  the  San  Jacinto,  and  conveyed  to  New  York.  The 
Trent  was  then  released  and  allowed  to  proceed  on  her 
way. 

So  soon  as  the  facts  were  brought  to  the  attention  of  the 
British  Government,  a  demand  was  made  upon  the  United 
States  for  the  restoration  of  the  arrested  persons.  Their 
diplomatic  character  was  not  drawn  in  question,  their  sur- 
render being  demanded  on  the  ground  that  they  had  been 
forcibly  taken  from  a  neutral  vessel  on  the  high  seas,  and 
in  the  prosecution  of  a  voyage  from  one  neutral  port  to 

^  For  text  of  this  convention,  see  Appendix  F,  Convention  No.  5. 
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another.  They  were  surrendered  b^^  the  United  States 
upon  the  ground  of  the  irregularity  of  their  seizure. 

Conclusions.  The  case  of  the  Trent  ilhistrates  certain 
principles  of  the  law  of  maritime  capture. 

(a.)  The  Trent,  being  a  neutral  vessel,  was  liable  to 
search  upon  the  high  seas  by  any  properly  documented 
armed  vessel  in  the  service  of  a  belligerent  power. 

{b.)  If  the  commander  of  the  searching  vessel  had  found 
enemy  despatches  on  board,  or  had  reason  to  believe  that 
such  despatches  were  being  carried,  it  was  his  duty  to 
seize  the  vessel  and  send  her  to  a  port  of  the  United  States, 
with  a  view  to  a  judicial  determination  of  the  question  in- 
volved. 

(c)  In  the  exercise  of  his  belligerent  right  it  was  his  duty 
to  capture  the  vessel;  or  release  her,  after  having  exe- 
cuted the  right  of  search.  No  intermediate  course  was 
possible.  His  action,  therefore,  in  seizing  certain  persons, 
under  any  pretext,  was  without  warrant  of  law. 

{d.)  The  destination  of  the  Trent  was  neutral,  a  fact 
which  should  have  created  a  strong  presumption  of  in- 
nocence. The  fact  that  her  port  of  origin  was  also  neutral 
should  have  made  the  presumption  conclusive  as  to  in- 
nocence.^ 

'  For  discussions  of  this  case,  board  a  neutral  vessel  sailing  be- 
see  Dana's  Wheaton,  p.  648,  note;  tween  neutral  ports.  When  three 
Bernard,  Neutrality  of  Great  Brit-  days  out  the  Mercury  was  over- 
ain,  pp.  157,  225;  Nys,  La  Guerre  hauled  by  the  British  ship  Vestal. 
Maritime,  p.  46;  V  Calvo,  §§  2812-  Mr.  Laurens  and  his  secretary  were 
2826;  II  Halleck,  p.  224,  note;  forcibly  removed,  their  papers 
Snow,  Cases  in  Int.  Law.  p.  486.  were  seized,  and  they  were  con- 
"  The  case  of  Henry  Laurens  is,  in  veyed  as  prisoners  to  St.  John's, 
many  respects,  the  same  as  that  of  Newfoundland,  where  they  were 
the  Trent.  Mr.  Laurens  was  sent  committed,  under  a  charge  of  high- 
upon  a  mission  to  Holland,  with  treason,  and  sent  to  the  Tower  of 
the  authority  of  Congress,  to  se-  London.  After  the  surrender  at 
cure  the  recognition  of  the  inde-  Yorktown  their  status  was  changed 
pendence  of  the  colonies  and  to  to  that  of  prisoners  of  war,  and 
obtain  a  loan  of  money.  He  left  Mr.  Laurens  was  eventually  ex- 
Charleston  in  1780,  and  reached  changed  for  Lord  Cornwallis." — 
Martinique,  in  the  West  Indies,  in  Sparks,  Diplomatic  Correspon- 
safety.  From  there  he  embarked  dence,  vol.  ii.  p.  461;  Upton,  Law 
in  a  Dutch  packet,  the  Mercury,  of  Nations  Affecting  Commerce 
for    Holland.      He    was    thus    on  during  War,  pp.  360,  361. 
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CHAPTER   XIII 

CONTRABAND    OF    WAR 

Restrictions  upon  Neutral  Commerce  in  Time  of  War. 

The  law  of  nations  permits  a  belligerent  to  exercise  a  pecul- 
iar jurisdiction  over  neutral  commerce  in  time  of  war.  This 
jurisdiction  is  so  extensive  in  some  respects  as  to  amount  to 
an  absolute  prohibition  of  certain  kinds  of  trade ;  it  is  limited, 
indeed,  in  its  extent  and  operation,  only  by  the  zeal  and  en- 
ergy which  belligerents  display  in  its  exercise.  This  jurisdic- 
tion extends — 

(a.)  To  the  prohibition  of  neutral  trade  with  belligerents 
in  certain  articles  susceptible  of  military  use.  The  articles 
so  forbidden  to  be  transported  are  called  contraband  of 
war. 

{b.)  To  the  prohibition  of  all  trade  with  certain  ports  or 
places,  which  are  closed  to  such  trade  by  an  exercise  of  military 
force  known  as  an  investment,  siege,  or  blockade. 

{c.)  To  make  these  prohibitions  effective,  a  belligerent  is 
given  the  right  to  st^p  and  search  all  neutral  merchant  ves- 
sels on  the  high  seas,  in  his  own  territorial  waters,  or  those  of 
the  enemy,  for  the  purpose  of  determining  the  nationality  of 
ships  and  goods,  and  of  ascertaining  whether  they  contain 
enemies'  goods,  contraband  of  war,  or  are  destined  to  a  port 
of  the  enemy  against  which  a  blockade  has  been  established. 
This  is  called  the  belligerent  right  of  search. 

When  and  by  Whom  Exercised :  Penalty.  These  rights  per- 
tain to  belligerent  states  alone.  They  come  into  existence  at 
the  outbreak  of  war,  and  are  terminated  by  the  treaty  of  peace. 
None  of  them  exist,  or  may  lawfully  be  exercised,  in  time  of 
peace  ;  indeed,  the  enforcement  of  any  one  of  them,  during 
29 
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peace,  would  be  regarded  as  a  just  cause  for  war  by  the  state 
whose  sovereign  rights  were  injured  by  its  exercise.' 

International  law  declares  the  acts  of  transporting  contra- 
band and  breach  of  blockade  to  be  unlawful,  and  denounces 
the  penalty  of  confiscation  upon  the  goods,  and,  in  some  cases, 
upon  the  ships  engaged  in  such  illicit  trade.  These  rules  of 
international  law  are  enforced  by  the  belligerent  who  suffers 
by  their  violation,  and  the  authorized  penalties  are  imposed 
by  his  prize-courts.'' 

Application  to  Individuals.  The  rules  of  international  law 
on  the  subject  of  contraband  trade  and  breach  of  blockade  are 
directed  chiefly  against  the  acts  of  individuals.  If  a  neutral 
state,  in  its  corporate  capacity,  were  to  engage  in  contraband 
trade,  it  would  be  regarded  as  an  act  of  hostility  by  the  in- 
jured state,  and  would  result  in  a  declaration  of  war.  An  in- 
dividual engaging  in  such  trade  does  so  at  the  risk  of  losing 
the  articles  of  merchandise  which  constitute  his  commercial 
venture.  He  does  not  involve  his  government,  however,  in 
the  breach  of  neutrality  of  which  he  is  himself  guilty.  If, 
however,  the  municipal  law  of  his  own  state  forbids  its  sub- 
jects to  take  part  in  contraband  trade,  he  may  be  punished  by 
that  government  for  a  violation  of  its  laws. 

Origin  of  the  Practice.  The  principle  of  forbidding,  as  a 
matter  of  state  policy,  the  manufacture  or  sale  of  certain  ar- 
ticles, or  even  the  holding  of  them  in  legal  possession,  has 
been  recognized  by  the  municipal  law  of  all  states  since  the 
beginning  of  history.     The  origin  of  the  rule  of  international 

'V  Calvo,  §  2708;  II    Twiss,  §  remaining  cargo,  if  they  do  not  be- 

121;  Bluntschii.  §  765;  Kliiber,  §§  long  to  theowner of  the  contraband 

289,  290;  Hall,  §§  232-235  ;  Vattel.  goods,  are  not  subject  to  the  same 

liv.'iii.  ciiap.  vii.  §§  111-118.  penalty.    The  penalty  is  applied  to 

2  According  to  the  modern  law  the  latter  only  when  there  has  been 

of  nations— for  there  has  been  some  some  actual  co-operation,  on  their 

relaxation     in    practice   from    the  part,  in  a  meditated  fraud  upon  the 

strictness  of  the  ancient  rules— the  belligerents,   by   covering   up   the 

carriage   of  contraband   goods  to  fraud  under  false  papers,  and  with 

the  enemy  subjects  them,  if  capt-  a   false   destination. —Carrington 

ured  in  delicto,  to   the  penalty  of  vs.   Merchants,  Ins.  Co.,  8   Peters, 

confiscation ;  but  the  vessel  and  the  495. 
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law  on  the  subject  of  contraband  of  war,  however,  is  relatively 
recent,  and,  in  its  present  form,  does  not  antedate  the  seven- 
teenth century.' 

The  commercial  cities  of  the  Mediterranean  had  but  little 
interest  in  asserting  such  a  right  against  each  other,  since  each 
of  them  claimed  exclusive  control  over  what  it  regarded  as  its 
own  field  of  commerce,  and  was  not  disposed  to  surrender  any 
portion  of  it,  even  in  time  of  war.  Moreover,  a  large  part  of 
their  trade  with  the  East,  especially  that  of  Venice  and  Genoa, 
was  in  articles  which  would  now  be  regarded  as  contraband  of 
war.  It  is,  therefore,  very  unlikely  that  they  would  have  ad- 
vocated, or  even  favorably  considered,  a  principle  the  applica- 
tion of  which  would  have  seriously  injured,  if  it  did  not  entire- 
ly destroy,  a  most  lucrative  branch  of  their  commerce.  The 
adoption  of  the  modern  rule  was  thus  deferred  until  the  north- 
ern and  western  European  powers  had  begun  to  acquire  mari- 
time importance,  and  to  carry  on  hostile  undertakings  against 
each  other  at  sea. 

So  soon  as  interstate  commerce  became  general  it  was  seen 
that  certain  kinds  of  trade,  if  carried  on  during  the  existence 
of  a  war,  were  calculated  to  injure  belligerents  to  such  an  ex- 
tent as  to  make  it  necessary  for  them  to  cause,  at  least,  their 
temporary  discontinuance  ;  and  to  justify  them,  in  the  exercise 
of  the  right  of  self-defence,  in  resorting  to  such  measures  of 
precaution  as  would  neutralize  their  injurious  effects.  It  was 
not  difficult  to  find  a  remedy,  when  the  trade  complained  of 
was  carried  on  by  a  state  in  its  corporate  capacity,  since  it  con- 
stituted a  violation  of  neutrality,  and  was  punishable  as  such. 

'  So  early  as  the  thirteenth  cen-  ity todiscussthesubject.  Although 

tury  it  had  become  the  usage  for  the  transport  of  certain  articles  is 

powerful  sovereigns  to  forbid  all  forbidden  in  treaties  of  an  earlier 

trade  with  their  enemies  in  time  of  date,  the  Treaty  of  the  Pyrenees, 

war.     Such  an  instance  occurs  in  a  in  1659,  and  that  of  Utrecht,  of  1713, 

treaty  of    Edward  III.  of  England  seem  to  have  been  most  effective 

with  the  Flemings,  in  1370.    Francis  in  determining  the  present  rule  on 

I.,  in    1543,  forbade  his  allies  and  the  subject  of  contraband  of  war. 

confederates  to  deliver  munitions  See,  also,  V  Calvo,  §§  2708-2715; 

of  war  to  his  enemy.     Grotius  was  II    Twiss,  §   121;    Heffter,   §   158; 

the  first  writer  of  standard  author-  Hall,  §§  236-240, 
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Where  the  objectionable  commercial  undertakings  originated 
with  individuals,  however,  it  was  less  easy  to  provide  a  remedy. 
On  land  it  was  soon  found  to  be  impossible  to  prevent  contra- 
band trade,  unless  the  belligerent  himself  controlled  the  neu- 
tral frontier,  or  the  neutral  state  was  willing  to  resort  to  such 
elaborate  police  measures  as  would  effectively  prevent  the  con- 
veyance of  contraband  articles  across  its  boundaries.  Its  at- 
tempted regulation  on  land,  therefore,  was  soon  abandoned. 
At  sea,  however,  the  matter  could  be  more  easily  regulated. 
The  ships  of  neutrals  could  be  searched,  and,  if  contraband 
articles  were  found  on  board,  a  suitable  penalty  could  be  in- 
flicted ;  or  their  introduction  into  the  enemy's  country  could 
be  prevented  by  maintaining  opposite  his  coasts  a  naval  force 
of  suf^cient  strength  to  make  it  difificult,  or  impossible,  for 
neutral  ships  to  obtain  access  to  his  harbors. 

When  such  regulation  was  first  undertaken,  the  attempt  was 
made  to  forbid  all  trafific  with  an  enemy.  This  claim,  however, 
was  soon  abandoned,  and  the  conveyance  of  contraband  was 
regarded  as  a  criminal  act,  involving  the  persons  engaged  in  it, 
as  well  as  their  property,  in  the  penalties  imposed.  In  this 
form  the  rule  was  recognized  by  Grotius.  The  criminal  feat- 
ure was  soon  abandoned,  so  far  as  it  affected  the  personal 
rights  of  those  concerned,  and  the  penalties  were  restricted  to 
the  contraband  goods  alone. 

What  Constitutes  Contraband.  In  determining  whether 
a  particular  article  is  or  is  not  contraband  of  war,  three  ele- 
ments must  be  considered  in  reaching  a  decision  as  to  its  lia- 
bility to  condemnation  :  {a)  the  place  of  its  capture ;  (d)  its 
destination  ;  {c)  the  character  of  the  article  and  the  use  to 
which  it  may  be  applied.  The  first  two  are  not  diflficult  to  de- 
termine. The  article  must  be  captured  on  the  high  seas,  or  in 
the  territorial  waters  of  either  belligerent ;  and  it  must  have  a 
hostile  destination — that  is,  it  must  be  destined  to  the  military 
use  of  a  belligerent.'     As  to  the  article  itself,  it  is  difificult  to 

'  "Goodsof  every  description  may  discharge  at  a  neutral  port,  and  to 
be  conveyed  to  neutral  ports  from  be  brought  into  the  common  stock 
neutral  ports,  if  intended  for  actual      of  merchandise  of  such  port;  but 
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Iny  down  a  rule  the  application  of  which  shall,  in  every  case, 
determine  whether  a  particular  article  is,  or  is  not,  contraband 
of  war.  The  attempt  has  frequently  been  made,  but  none  of 
the  rules  suggested  has,  as  yet,  received  that  general  sanction 
which  is  necessary  to  give  it  standing  as  a  rule  of  international 
law.  "  Grotius,  in  considering  this  subject,  makes  a  distinction 
between  those  things  which  are  useful  only  for  purposes  of  war,' 
those  which  are  not  so,  and  those  which  are  susceptible  of  in- 
discriminate use  in  war  and  peace.  The  Jirst  he  agrees  with 
all  other  text  writers  in  prohibiting  neutrals  from  carrying  to 
the  enemy,  as  well  as  in  permitting  the  second  to  be  so  carried 
the  t/iird  class — such  as  money,  provisions,  ships'  and  naval' 
stores  —  he  sometimes  prohibits  and  at  other  times  permits, 
according  to  the  existing  circumstances  of  the  war." ' 

The  question  as  to  what  is  and  what  is  not  contraband  can- 
not, as  yet,  be  answered  with  precision.  No  complete  list  of 
articles  which  are  to  be  deemed  contraband  under  all  circum- 
stances has  been  drawn  up,  nor  does  it  seem  likely  that  it  ever 
will  be.  That  which  is  contraband  under  certain  circumstances 
may  not  be  so  under  others.  The  main  point,  in  case  of  an 
article  of  doubtful  use,  is,  whether  it  was  intended  for,  or 
would  probably  be  applied  to,  military  purposes.  The  release 
or  condemnation  of  the  goods  is,  in  every  case,  determined  by 

voyages  from  neutral  ports  intended  of  fraud  or  bad  faith  on  the  part  of 
fr)r  belligerent  ports  are  not  pro-  the  owners,  or  of  the  master  with 
tccted  in  respect  to  seizure,  either  their  sanction." — Ibid, 
of  ship  or  cargo,  by  an  intention,  '  Boyd's  Wheaton,  pp.  558,  559, 
real  or  pretended,  to  touch  at  in-  citing  Grotius,  De  Jure  Belli  et 
terinediate  neutral  ports." —  The  Pac.  lib.  iii.  cap.  i.  §  v.  i,  2,  3. 
Hermuda,  3  Wallace,  514.  "  Neu-  The  views  of  Bynkershoek  and 
trals  may  convey  to  belligerent  Vattel  agree  in  substance  with  those 
ports  not  under  blockade  what-  of  Grotius.  The  former,  however, 
ever  belligerents  may  desire  to  shows  an  inclination  to  extend 
take,  except  contraband  of  war,  Grotius's  rules  in  the  interest  of 
which  is  always  subject  to  seizure  belligerents,  while  the  latter  con- 
when  being  conveyed  to  a  belliger-  tends  for  a  rule  somewhat  more 
entdestinatitjn,  whctherthe  voyage  favorable  to  neutrals.  See  Vattel, 
be  direct  or  indirect  ;  such  seizure,  bk.  iii.  chap.  vii.  §§  112,  113;  Byn- 
however,  is  restricted  toactual con-  kershock.  Quest.  Jur.  Pub.  lib.  i. 
trnband,  and  does  not  extend  to  the  cap.  10. 
ship  or  other  cargo,  except  in  cases 
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the  decision  of  this  question.  Contraband  of  war  may  be  de- 
fined, however,  in  general  terms,  as  any  article  primarily  in- 
tended for  the  military  or  naval  use  of  a  belligerent  and  con- 
stituting, wholly  or  in  part,  the  cargo  of  a  neutral  merchant 
vessel  found  on  the  high  seas  or  in  the  territorial  waters  of  a 
belligerent  and  having  a  hostile  destination.' 

Field's  Rule.  Mr.  Field,  in  his  proposed  International  Code, 
holds  that  "  private  property  of  any  person  whomsoever,  and 
public  property  of  a  neutral**  nation,  are  contraband  of  war 
when  consisting  of  articles  manufactured  for,  and  primarily 
used  for,  military  purposes  in  time  of  war,  and  actually  des- 
tined for  the  use  of  the  hostile  nation  in  war,  but  not  other- 
wise." ^ 

Question  Determined  by  Prize  -  Courts.  In  England  and 
America  the  court  before  which  the  goods  are  brought  will 
inquire  into  all  the  circumstances  of  the  case ;  such  as  the  des- 
tination of  the  ship,  the  purpose  to  which  the  goods  seem  in- 
tended to  be  applied,  the  character  of  the  war,  and  so  on,  and 
will  condemn  or  release  them  upon  the  evidence.  If,  however, 
there  are  any  treaty  stipulations  on  the  subject,  or  if  the  state 
before  whose  court  the  goods  are  brought  has  issued  any  def- 
inite list  of  contraband  goods,  the  decision  will,  of  course,  be 
regulated  accordingly.  "  The  liability  to  capture,"  says  Hal- 
leck,  "  can  only  be  determined  by  the  rules  of  international 
law,  as  interpreted  and  applied  by  the  tribunals  of  the  bellig- 
erent state,  to  the  operations  of  whose  cruisers  the  neutral 
merchant  is  exposed."  ^ 

Opinion  of  the  Supreme  Court  of  the  United  States.  The 
most  recent  authoritative  opinion  upon  the  subject,  and  the 
one  which  more  nearly  expresses  the  existing  rule  than  any 
other,  is  that  laid  down  by  the  Supreme  Court  of  the  United 

'V  Calvo,   §   2708;    II  Twiss,  §  on  page  576  of  the   former  work, 

121;  II  Halleck,  pp.  244,  245  ;  Hall,  the  lists  of   contral)and    as  deter- 

§§  236-246;  Dana's  Wheaton,p.629,  mined  by  the  English  prize-courts, 

note  226;   II  Ortolan,  pp.  182-200.  Dana's  Wheaton,  §  501,  note    226; 

"  Field,  Int.  Code,  §  859.  V  Calvo.  §§  2708  -  2738  ;   Holmes's 

'  Bovd's  Wheaton,  pp.  575,  576;  Kent,  pp.  136-143. 
Halleck,  chap,  xxxii.  §  19.  See,  also. 
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States  in  the  case  of  the  PctcrJioff.  The  decision  of  the  court 
was  that  "  the  classification  of  goods  as  contraband  or  not 
contraband  has  much  perplexed  text  writers  and  jurists,  A 
strictly  accurate  and  satisfactory  classification  is,  perhaps,  im- 
practicable ;  but  that  which  is  best  supported  by  American 
and  English  decisions  may  be  said  to  divide  all  merchandise 
into  three  classes:  (i)  Articles  manufactured  and  primarily  or 
ordinarily  used  for  military  purposes  in  time  of  war.  (2)  Arti- 
cles which  may  be,  and  are,  used  for  purposes  of  war  or  peace, 
according  to  circumstances,  (3)  Articles  exclusively  used  for 
peaceful  purposes.  Merchandise  of  the  first  class,  destined  to 
a  belligerent  country  or  places  occupied  by  the  army  or  navy 
of  a  belligerent,  is  always  contraband  ;  merchandise  of  the  sec- 
ond class  is  contraband  only  when  destined  to  the  military 
or  naval  use  of  a  belligerent ;  while  merchandise  of  the  third 
class  is  not  contraband  at  all,  though  liable  to  seizure  and 
condemnation  for  violation  of  blockade  or  siege."  ' 

To  these  may  be  added  the  rule  that  no  articles  of  merchan- 
dise are  contraband  of  war  so  long  as  they  remain  in  neutral 
territory,  or  are  found  on  the  high  seas  with  a  bona  fide  neu- 
tral destination.  They  acquire  the  character  of  contraband 
only  when  they  are  found,  without  the  territorial  waters  of  a 
neutral  state,  on  board  a  ship  which  is  destined  to  a  hostile 
port. 

Application  of  the  Rules.  In  the  application  of  these  rules, 
the  first  and  third  give  rise  to  but  little  difficulty.  Such  dis- 
cussion as  has  been  had,  with  respect  to  the  liability  of  mer- 
chandise to  capture  as  contraband  of  war,  has  had  to  do  chiefly 
with  the  second  class,  with  reference  to  which  there  is  a  wide 
difference   of  opinion.'^     This   is   observable,  not   only  in   the 

'The   Pctcrhoff',   5    Wallace,  58;  327-334;    HeiTter,  §    160;    Dana's 

III    Phillimore,   S§    236,    243-253;  Wlieaton.  §    501,   note   226;    Law- 

Vattel,  liv.  iii.  chap.  vii.  §   112;   II  rencc's  Wlieaton,  p.  796,  note  229; 

Twiss,  §§  121-148;   II  Ortolan,  pp.  i^luntschli,  §  765  ;  III  L)ig.  Int.  Law, 

1S2-197;  Lawrence,  Int.  Law,  §  278;  §>^n  368  374. 

Kliiber.  §  288;   Manning,  pp.   352-  '■'"Tlie  classification  of  yoods  as 

377;  II  Parsons.  Maritime  Law,  pp.  contraband     or     not     contraband, 

93,  94;  Upton,  Maritime  Law,  pp.  which  is  best  supported  by  Amer- 


45^  THE    ELEMENTS   OF   INTERNATIONAL   LAW 

policy  of  states,  but  in  the  views  of  text  writers.  Those  states 
which,  at  different  periods,  have  enjoyed  great  maritime  power, 
both  in  a  commercial  and  a  military  sense,  have  usually  advo- 
cated an  extension  of  the  list  of  contraband  ;  while,  on  the 
other  hand,  those  which  have  never  attained  to  any  consider- 
able degree  of  maritime  importance  have  opposed  such  an 
extension,  and  have  contended  for  the  greatest  freedom  of 
neutral  trade.  Of  the  former  class  England  is  the  most  con- 
spicuous representative ;  next  in  order  follow  France  and  the 
United  States.  Holland,  when  an  important  maritime  power, 
entertained  a  different  view  from  that  advocated  by  her  when 
her  maritime  importance  had  been  largely  diminished. 

Again,  articles  which  are  in  dispute  are  differently  regarded 
at  different  times,  and  under  different  circumstances  of  desti- 
nation, as  determined  by  the  states  which  are  parties  to  a  par- 
ticular war.  So,  too,  articles  which  are  undeniably  contraband 
at  a  particular  epoch  gradually  lose  that  character;  on  the 
other  hand,  articles  formerly  innocent,  with  the  lapse  of  time 
and  the  march  of  improvement,  acquire  the  character  of  con- 
traband.' Parts  of  marine  steam  machinery,  previous  to  1830, 
would  have  escaped  capture.  Plates  of  iron  or  steel,  of  suit- 
able size  for  use  as  armor,  would  have  enjoyed  a  similar  im- 
munity.    At  present  both  are  everywhere  regarded  as  contra- 


ican  and  English  decisions,  divides  third  class  is  not  contraband  at  all, 

all  merchandise  into  three  classes :  though  liable  to  seizure  and  con- 

(i)  Articles  manufactured  and  pri-  demnation  for  violation  of  block- 

marily  or  ordinarily  used  for  mili-  ade   or  siege."  —  The  Peterhoff,  5 

tary  purposes  in  time  of  war.     (2)  Wallace,  58. 

Articles  which  may  be  and  are  '"  Money,  silver-plate,  and  bullion, 
used  for  purposes  of  war  or  peace,  when  destined  for  hostile  use,  or 
according  to  circumstances.  (3)  for  the  purchase  of  hostile  sup- 
Articles  exclusively  used  for  peace-  plies,  are  contraband  of  war.  In 
ful  purposes.  Merchandise  of  the  this  case  the  determination  of  the 
first  class,  destined  to  a  belligerent  question  whether  such  articles, 
country  or  places  occupied  by  the  part  of  the  outward-bound  cargo 
army  or  navy  of  a  belligerent,  is  of  the  vessel,  were  contraband  de- 
always  contraband;  merchandise  volved  upon  the  commanding  gen- 
of  the  second  class  is  contraband  eral." — United  States  vs.  Diekel- 
only  when  actually  destined  to  the  man,  92  U.  S.  520;  III  Dig.  Int. 
military  or  naval  use  of  a  bellig-  Law,  §§  368-373. 
erent;   while  merchandise  of  the 
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band  of  war.  However  difficult  it  may  be  to  prepare  a  list  of 
contraband  articles  at  any  particular  epoch,  it  is  certainly  much, 
less  difficult  for  a  court  to  determine  whether  a  certain  article 
of  captured  merchandise  is,  or  is  not,  contraband.  In  reaching 
such  a  determination  the  court  takes  into  account  the  circum- 
stances of  capture,  the  necessities  of  the  state  to  whose  use  it 
was  destined,  its  condition,  origin,  and  ownership.  With  these 
data  the  court  is  usually  able  to  determine,  with  great  accuracy, 
whether  a  particular  article  is,  or  is  not,  contraband  of  war.' 

Destination  Important:  How  Determined.  From  what 
has  been  said  in  respect  to  the  right  of  belligerents  to  impose 
restrictions  on  neutral  commerce,  it  will  be  seen  that,  in  deter- 
mining liability  to  capture,  the  destination  of  the  vessel  and 


'  The  action  of  the  court  in  the 
case  of  the  Peter Jioff  may  be  cited 
as  an  example.  A  portion  of  the 
cargo  of  the  ship  consisted  of 
stoutly  made  shoes  and  cavalry 
boots.  The  ostensible  destination 
of  the  cargo  was  Matamoras,  a 
Mexican  port.  These  articles  were 
notoriously  not  worn  or  used,  in 
Mexico,  by  any  portion  of  the 
population ;  they  were  worn  in 
the  United  States,  and  were  espe- 
cially needed  for  the  equipment 
of  the  Confederate  armies.  An- 
other portion  of  the  cargo  was 
composed  of  heavy  woollen  blank- 
ets, not  adapted  to  the  Mexican 
market,  and  of  a  kind  entirely  dif- 
ferent, in  pattern  and  weight,  from 
those  usually  worn  in  Mexico.  On 
the  other  hand,  they  closely  resem- 
bled tiiose  made  and  sold,  for  mili- 
tary use,  in  the  United  States,  and 
were  adapted  to  the  colder  climate 
of  that  country.  The  court,  in  both 
instances,  properly  inferred  that 
the  goods  were  destined  to  the 
military  service  of  the  Confederacy. 
In  the  cargo  of  the  Sprim^bok  a 
large  quantity  of  gray  cloth  and 
metal  buttons  was  found.  The 
cloth  was  a  heavy  woollen  ma- 
terial, altogether  unsuited   to  the 


Nassau  market,  or  for  use  in  the 
manufacture  of  clothing  in  that 
climate.  On  the  other  hand,  it 
was  of  the  same  color  and  quality 
as  thai  officially  adopted  for  the 
use  of  the  Confederate  armies. 
Some  of  the  buttons  bore  as  a  de- 
vice the  letter  C  ;  others  the  letter 
A;  others  the  letter  I;  still  others 
the  letters  CSN.  These  buttons 
were  not  usual  articles  of  commerce 
in  Nas.sau,  the  ostensible  destina- 
tion of  the  ship.  The  Confederate 
army  regulations  prescribed  that 
such  buttons  should  be  worn  by, 
and  should  designate  the  uniforms 
of,  its  cavalry,  artillery,  and  in- 
fantry. Its  naval  regulations  pre- 
scribed the  use  of  buttons  bearing 
the  letters  CSN.  Goods  bearing 
the  name  of  the  same  makers,  and 
in  some  cases  of  the  same  shippers, 
had  been  found  and  condemned  in 
previous  cargoes  of  contraband. 
These  facts  created  a  presump- 
tion against  the  articles,  which 
the  claimants  did  not  attempt  to 
rebut  by  evidence  of  a  legitimate 
neutral  destination.  —  The  Pcter- 
Jiojf,  5  Wallace,  58;  the  Sprmgbok, 
Ibid.  I.  See,  also,  Dana's  Wheaton, 
p.  632,  note. 
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the  character  of  the  cargo  are  of  the  highest  importance.  As 
•  the  trade  of  neutrals  with  each  other  undergoes  no  restriction 
in  timg  of  war,  a  neutral  merchant  vessel  found  on  the  high  seas 
with  a  bona  fide  neutral  destination  is  exempt  from  seizure  or 
detention  ;  it  is  only  when  the  ship's  papers  indicate  an  imme- 
diate or  ultimate  hostile  destination  that  she  becomes  liable 
to  capture  and  condemnation.'  The  port  from  which  the  ship 
sails  is  called  \\qx  port  of  origin ;  that  to  which  she  is  finally 
destined  at  the  completion  of  her  voyage  is  called  \\&x  port 
of  ultimate  destination ;  ports  at  which  she  touches  between 
these  terminal  points  are  called  ports  of  call  or  of  immediate 
destination.  The  destination  of  a  vessel  is  determined  from 
its  papers.  If  the  ultimate  destination  and  all  intermediate 
ports  of  call  are  neutral,  the  ship  is  said  to  have  a  neutral  des- 
tination. If  the  port  of  final  destination  or  any  intermediate 
port  of  call  be  hostile,  then  her  destination  is  hostile.  If  the 
purpose  of  the  master  to  visit  an  intermediate  hostile  port  be 
contingent  only,  and  if  he  has  abandoned  his  purpose  in  the 
course  of  the  voyage,  the  burden  of  proof  is  with  him  to 
establish  such  abandonment  of  the  hostile  destination.  In 
this  case  he  will  have  to  overthrow  the  presumption,  as  to 
destination,  which  is  created  by  the  ship's  papers.'* 


'  "  No  trade  honestly  carried  on  real  or  pretended,  to  touch  at  in- 
between  neutral  ports,  whether  of  termediate  neutral  ports."  —  Ibid, 
the  same  or  of  different  nations.  The  Imamicl,  2  Rob.  198. 
can  be  lawfully  interrupted  by  bel-  "^  "  Neutrals  may  convey  to  bel- 
ligerents, but  good  faith  must  pre-  ligerent  ports  not  under  blockade 
side  over  such  commerce ;  enemy  whatever  belligerents  may  desire 
commerce  under  neutral  disguises  to  take,  except  contraband  of  war, 
has  no  claim  to  neutral  immunity."  which  is  always  subject  to  seizure 
—  The  Bernnida,  3  Wallace,  514.  when  being  conveyed  to  a  bellig- 
*' Goods  of  every  description  may  erent  destination,  whether  the  voy- 
be  conveyed  to  neutral  ports  from  age  be  direct  or  indirect ;  such 
neutral  ports,  if  intended  for  actual  seizure,  however,  is  restricted  to 
discharge  at  a  neutral  port,  and  to  actual  contraband,  and  does  not 
be  brought  into  the  common  stock  extend  to  the  ship  or  other  cargo, 
of  merchandise  of  such  port;  but  except  in  cases  of  fraud  or  bad  faith 
voyages  from  neutral  ports  intend-  on  the  part  of  the  owners,  or  of  the 
ed  for  belligerent  ports  are  not  pro-  master  with  their  sanction.  Ves- 
tected  in  respect  to  seizure,  either  sels  conveying  contraband  cargo  to 
of  ship  or  cargo,  by  an  intention,  belligerent  ports  not  under  block- 
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The  destination  of  the  goods  is  usually,  but  not  invariably, 
determined  from  that  of  the  ship.  If  the  destination  of  the 
ship  be  neutral,  that  of  the  goods  is  neutral ;  if  it  be  hostile, 
that  of  the  goods  is  hostile.  Until  the  American  Civil  War 
the  presumption  by  which  the  destination  of  the  goods  was 
deduced  from  that  of  the  ship  was  generally  regarded  as  con- 
clusive. During  the  course  of  that  war,  however,  the  Supreme 
Court  of  the  United  States  rendered  several  decisions,  the 
effect  of  which  was  to  extend  considerably  the  rights  of  bel- 
ligerents at  the  expense  of  those  of  neutrals.  As  the  new  rule 
is  likely  to  receive  considerable  support  in  future  wars,  it  is 
important  to  understand  its  relation  to  the  old  rule  of  inter- 
national law  upon  the  same  subject.  The  rule  laid  down  by 
the  court  was  that  the  destination  of  the  goods,  rather  than 
that  of  the  sJiip,  was  to  be  inquired  into  by  the  court,  in 
determining  the  liability  to  capture.  If  the  result  of  such 
inquiry  showed  that  the  goods  were  destined  to  the  military 
use  of  a  belligerent,  they  were  held  liable  to  condemnation, 


ade,  under  circumstances  of  fraud 
or  bad  faith,  are  liable  to  seizure 
and  condemnation  from  the  com- 
mencement to  the  end  of  the  voy- 
age."— The  Bermuda,  3  Wallace, 
514.  "The  trade  of  neutrals  with 
belligerents  in  articles  not  con- 
traband is  absolutely  free  unless 
interrupted  by  blockade.  The 
conveyance  by  neutrals  to  bellig- 
erents of  contraband  articles  is 
always  unlawful,  and  such  articles 
may  always  be  seized  during  tran- 
sit by  sea."  —  The  Peterhofj,  5 
Wallace,  28.  "Vessels  conveying 
contraband  cargo  to  belligerent 
ports  not  under  blockade,  under 
circumstances  of  fraud  or  bad 
faith,  or  cargo  of  any  description  to 
belligerent  ports  under  blockade, 
are  liable  to  seizure  and  condem- 
nation from  the  commencement 
to  the  end  of  the  voyage."— The 
Bermuda,  3  Wallace,  514.  "A 
voyage  from  a  neutral  port  to  a 

belligerent  port  is  one  wnd  the 


same  voyage,  whether  the  desti- 
nation be  ulterior  or  direct,  and 
whether  with  or  without  the  inter- 
position of  one  or  more  inter- 
mediate ports,  and  whether  it  be 
performed  by  one  vessel  or  sev- 
eral employed  in  the  same  trans- 
action and  in  the  accomplish- 
ment of  the  same  purpose." — 
Ibid.  See  also  the  Jonge  Pieter, 
4  Robinson,  Adm.  Rep.  p.  79;  the 
Freundschaft,  Ibid.  p.  96;  the  Jung- 
frau  Charlotta,  i  Acton,  Adm.  Rep. 
p.  171;  the  Maria,  5  Robinson, 
365;  the  Polly,  2  Ibid.  361;  the 
Imanucl,  Ibid.  197.  The  cases  of 
the  Springbok  and  the  Pctcrhoff, 
which  arose  during  the  American 
Civil  War,  in  which  the  doctrine 
of  continuous  voyages  was  recog- 
nized and  applied,  have  proved  to 
be  less  important  in  their  effects 
upon  the  relations  between  be- 
ligercnts  and  neutrals  than  was 
expected  when  they  were  de- 
cided, 
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even  though  they  were  ostensibly  destined  to  a  neutral  port. 
The  apphcation  of  the  rule  is  illustrated  by  the  cases  of  the 
Springbok  and  Pctcrhoff. 

Case  of  the  "  Springbok!'  The  Springbok  was  a  neutral  ship 
of  English  ownership,  which  sailed  from  London  in  Decem- 
ber, 1862,  having  on  board  a  cargo  made  up  in  great  part  of 
contraband  of  war.  The  destination  of  the  vessel,  as  indi- 
cated by  her  custom-house  certificate,  certificate  of  clearance, 
and  manifest  of  cargo,  was  Nassau,  N.  P.,  a  British,  and  there- 
fore neutral,  port.  On  February  3,  1863,  she  was  captured 
by  a  public  armed  vessel  of  the  United  States,  on  the  high 
seas,  about  one  hundred  and  fifty  miles  east  of  her  port  of 
destination.  She  was  conveyed  to  New  York  as  a  prize,  and 
ship  and  cargo  were  there  condemned  by  the  United  States 
District  Court,  a  tribunal  having  original  jurisdiction  in  the 
case.  An  appeal  was  taken  to  the  Supreme  Court,  where  the 
decree  was  reversed  as  to  the  ship,  but  afifirmed  as  to  the 
cargo.  The  decision  of  the  court  with  regard  to  the  ship  was 
that,  when  "  the  papers  of  a  vessel  sailing  under  a  charter  party 
are  all  genuine  and  regular,  and  show  a  voyage  between  ports 
neutral  within  the  meaning  of  international  law,  and  when  the 
aspects  of  the  case  generally  are,  as  respects  the  vessel,  other- 
wise fair,  the  vessel  will  not  be  condemned  because  the  neu- 
tral port  to  which  it  is  sailing  has  been  constantly  and  noto- 
riously used  as  a  port  of  call  and  transshipment  by  persons 
engaged  in  the  systematic  violation  of  blockade,  and  in  the 
conveyance  of  contraband  of  war,  and  was  meant  by  the  own- 
ers of  the  cargo  carried  on  this  ship  to  be  so  used  in  regard 
to  it." '  The  Springbok  was  held  to  come  within  the  rule. 
"  Her  papers  were  regular,  and  they  all  showed  that  the  voy- 
age in  which  she  was  captured  was  from  London  to  Nassau, 
both  neutral  ports  within  the  definition  of  neutrality  furnish- 
ed by  international  law.  The  papers,  too,  were  all  genuine, 
and  there  was  no  concealment  of  any  of  them,  and  no  spolia- 
tion.    Her  owners  were  neutral,  and  do  not  appear  to  have 

'The  Springbok,  5  Wallace,  I. 
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had  any  interest  in  the  cargo ;  and  there  is  no  sufficient  proof 
that  they  had  any  knowledge  of  its  alleged  unlawful  destina- 
tion.'" 

The  case  of  the  cargo  was  quite  different.  The  cargo  of  the 
ship  consisted  of  over  two  thousand  packages.  Of  these  the 
bills  of  lading  disclosed  the  contents  of  less  than  one-third, 
and  concealed  the  contents  of  over  two-thirds,  of  the  entire 
cargo.  The  manifest  and  bills  of  lading  named  no  consignee, 
but  described  the  cargo  as  deliverable  to  order.  The  real 
owners  of  the  cargo  were  found  to  be  certain  firms  in  London, 
all  of  whom  had  been  the  owners  of  similar  packages  of  mer- 
chandise which  had  been  captured  on  a  previous  occasion,  and 
condemned  as  contraband.""  The  court  inferred  from  these 
facts  the  intention  of  concealing  from  the  scrutiny  of  Ameri- 
can cruisers  the  contraband  character  of  a  considerable  part  of 
the  cargo.  The  motive  of  such  concealment  being  "  the  ap- 
prehension of  the  claimants  that  the  disclosure  of  their  names, 
as  owners,  would  lead  to  the  seizure  of  the  ship  in  order  to  the 
condemnation  of  the  cargo." 

The  concealments  above  mentioned  were  not  of  themselves 
regarded  by  the  court  as  sufficient  to  warrant  the  condemna- 
tion of  the  cargo.  "  If  the  real  intention  of  the  owners  of  the 
cargo  was  that  the  cargo  should  be  unloaded  at  Nassau,  and 
incorporated  by  real  sale  into  the  common  stock  of  that 
island,"  the  cargo  should  have  been  "  restored,  notwithstand- 
ing the  misconduct  of  concealment.  What,  then,  was  the  real 
intention  ?"  This  was  inferred  by  the  court  in  part  from  the 
ship's  papers  and  in  part  from  the  character  of  the  cargo. 
The  manifest  and  bills  of  lading  showed  that  the  consignment 
was  to  order.  This  was  regarded  by  the  court  as  a  negation 
that  any  sale  was  made,  or  intended  to  be  made,  at  Nassau. 
The  final  destination  of  the  cargo,  therefore,  was  not  Nassau, 
but  some  ulterior  port,  and  must  be  inferred  from  the  charac- 
ter of  the  cargo.     A  small  part  of  this  cargo  consisted  of  arti- 


'  The  5;>r/«^<5tf^.  5  Wallace.  I.  Prize  Cases   (U.    S.  Dist.  Court), 

'The       Gertrude,      Blatchford's     374  ;  the  .VA/Z/cv? //rzr/.  Ibid.  387. 
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cles  which  were  contraband  by  the  narrowest  definition  of  the 
term.  A  considerable  part  consisted  of  articles  useful  and 
necessary  in  war  —  such  as  army  cloth,  blankets,  boots  and 
shoes — and  therefore  contraband  within  the  construction  of 
English  and  American  prize-courts.  These  being  contraband, 
the  residue  of  the  cargo,  belonging  to  the  same  owners,  was 
included  in  the  decree  of  condemnation.' 

Case  of  the  "■Peterlioffy  The  case  of  the  /V/i?r/^<?^ resembles, 
in  some  respects,  that  of  the  Springbok.  The  Peterhoff  was 
a  steamer  which  sailed  from  London  with  proper  documents 
and  ship's  papers,  indicating  her  destination  to  be  Matamo- 
ras,  Mexico.  The  Rio  Grande,  for  a  portion  of  its  course,  sepa- 
rates the  territory  of  the  United  States  from  that  of  Mexico. 
The  city  of  Matamoras  is  situated  on  the  lower  waters  of  the 
river,  about  forty  miles  from  its  mouth,  and  directly  opposite 
the  city  of  Brownsville,  in  the  United  States.  The  PeterJioff 
never  reached  her  destination,  but  was  captured,  near  the 
island  of  St.  Thomas,  by  the  United  States  steamer  Vander- 
bilt,  on  suspicion  that  her  destination  was  the  blockaded  coast 
of  the  states  in  rebellion,  and  that  her  cargo  consisted  in  part 
of  contraband  of  war.  She  was  taken  to  New  York,  where 
ship  and  cargo  were  condemned  as  prize.  An  appeal  was 
taken  to  the  Supreme  Court  by  claimants  interested  in  the 
vessel  and  a  portion  of  the  cargo. 

The  court,  in  reaching  a  decision,  found  it  necessary  to  pass 
upon  the  question  of  the  right  of  a  belligerent  to  blockade  a 
boundary  river,  in  order  to  determine  whether  the  ship  was 
liable  for  breach  of  blockade  or  for  carrying  contraband  of 
war. 

Upon  this  point  the  ruling  was  that,  when  a  navigable  river 
separates  two  sovereign  states,  neither  belligerent,  in  the  exer- 
cise of  his  right  of  blockade,  can  interrupt  commerce  with  the 
other  state,  if  neutral,  by  preventing  access  to  any  ports  of 
such  neutral  state  as  are  situated  upon  the  boundary  river  at 

'The  Springbok,  5  Wallace,  i;  241-258;  vol.  xiv.  Ibid.  pp.  328-331 ; 
V  Calvo,  §§  2762-2766;  vol.  vii.  Hall,  pp.  673,  674,  note;  III  Dig. 
Revue  de  Droit  International,  pp.      Int.  Law,  §  375. 
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any  point  of  its  course.  As  the  bojia  fide  destination  of  the 
-hip,  as  indicated  by  its  papers,  was  Matamoras,  a  neutral 
port,  it  was  therefore  decided  that  the  ship  was  not,  and,  un- 
der the  circumstances,  could  not  be,  liable  to  condemnation 
for  breach  of  blockade. 

As  to  the  cargo,  the  decision  was  that  the  destination  of 
such  part  of  it  as  was  contraband  of  war,  according  to  the 
rules  already  cited,  was  not  the  neutral  port  of  Matamoras, 
and  "  that  these  articles,  at  least,  were  destined  for  the  use  of 
the  rebel  forces  then  occupying  Brownsville  and  other  places 
in  the  vicinity.  Contraband  merchandise  is  subject  to  a  dif- 
ferent rule  in  respect  to  ulterior  destination  from  that  which 
applies  to  merchandise  not  contraband.  The  latter  is  liable  to 
capture  only  when  a  violation  of  blockade  is  intended  ;  the 
former,  when  destined  to  a  hostile  country,  or  to  the  actual 
military  or  naval  use  of  the  enemy,  whether  blockaded  or  not. 
The  trade  of  neutrals  with  belligerents,  in  articles  not  contra- 
band, is  absolutely  free,  except  interrupted  by  a  blockade  ; 
the  conveyance  by  neutrals  to  belligerents  of  contraband  arti- 
cles is  always  unlawful,  and  such  articles  may  always  be  seized 
during  transit  by  sea.  Hence,  while  articles  not  contraband 
might  be  sent  to  Matamoras  and  beyond  to  the  rebel  region, 
where  the  communication  was  not  interrupted  by  blockade, 
articles  of  a  contraband  character,  destined  in  fact  to  a  state 
in  rebellion,  or  for  the  use  of  the  rebel  military  forces,  were 
liable  to  capture  though  primarily  destined  for  Matamoras."  ' 
The  rule  that  the  ownership  of  a  portion  of  the  contraband 
cargo  rendered  articles  not  contraband,  but  belonging  to  the 
same  owners,  liable  to  condemnation  was  enforced  as  in  the 
case  of  the  SprtJif^hok.'' 

Penalty  for  Contraband  Trade.  The  conveyance  of  con- 
traband of  war  is  an  offence  against  the  law  of  nations.  Over 
this  offence  the  prize-courts  of  a  belligerent  are  given  jurisdic- 
tion, and,  in  the  decision  of  prize  cases,  these  courts  apply  the 

'  The  Pcterhoff,  5  Wallace,  35.  65,  and  X.\\q.  Jo}t<;;e  Pictcr,  4  Ibid.  pp. 

-  Tlic   Enj^lish  cases  of  the  Stcrt,      79,  85,  were  cited  by  the  court  as 

4  Robinson,  Admiralty  Reports,  p.     precedents  applicable  to  the  case. 
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rules  and  impose  the  penalties  which  are  sanctioned  by  inter- 
national law. 

The  invariable  penalty  imposed  for  the  carriage  of  contra- 
band is  that  of  forfeiture.  In  ordinary  cases  this  penalty  is 
applied  to  the  contraband  goods  alone,  and  to  the  freight  due 
upon  them  to  the  neutral  carrier.'  The  question  as  to  whether 
it  is  to  be  extended  to  other  parts  of  the  cargo  or  to  the  ship 
is  determined  by  the  knowledge  and  intention  of  their  owners, 
as  presumed  from  the  circumstances  of  the  case.  The  ancient 
penalty  for  engaging  in  contraband  trade  involved  the  forfeit- 
ure of  the  ship  and  the  non-contraband  cargo.  This  rule  has 
in  modern  times  been  relaxed  in  cases  where  such  contraband 
articles  make  up  a  minor  portion  of  the  cargo,  thus  creating  a 
presumption  of  innocence  in  favor  of  the  carrier.  In  other 
cases  the  old  presumption  remains,  and  the  burden  of  proof 
lies  upon  the  owner  of  the  ship  to  establish  his  innocence. 
Such  presumption  exists,  as  to  the  ship — 

(a.)  When  the  owner  of  the  ship  owns  any  part  of  the  con- 
traband cargo.  If  a  part  owner  of  the  vessel  be  shown  to 
have  an  interest  in  the  contraband  cargo,  his  share  only  is  for- 
feited." 

{d.)  When  the  greater  part  of  the  cargo  is  contraband.  In 
this  case  the  presumption  is  that  the  owner  of  the  ship  knew 
of  the  use  to  which  his  property  was  put,  and  consented  to 
such  illegal  use.^ 

'  Dana's  Wheaton,  p.  663,  note  belligerents,  by  covering  up  the 
230.  "  According  to  the  modern  fraud  under  false  papers  and  with  a 
law  of  nations — for  there  has  been  false  destination." — Carrington  vs. 
some  relaxation  in  practice  from  the  Merchants'  Ins.  Co.  8  Peters,  495. 
strictness  of  the  ancient  rules — the  ^  Boyd's  Wheaton,  p.  584.  "  Con- 
carriage  of  contraband  goods  to  traband  articles  contaminate  the 
the  enemy  subjects  them,  if  capt-  parts  not  contraband  of  a  cargo  if 
ured  in  delicto,  to  the  penalty  of  belonging  to  the  same  owner,  and 
confiscation ;  but  the  vessel  and  the  the  non-contraband  must  share  the 
remaining  cargo,  if  they  do  not  be-  fate  of  the  contraband."— The  Pe- 
long  to  the  owner  of  the  contraband  terhoff,  5  Wallace,  59;  the  Rin- 
goods,  are  not  subject  to  the  same  getuie Jacob,  i  Robinson,  Adm.  Rep. 
penalty.  The  penalty  is  applied  to  pp.  89,  91  ;  the  Neiitralttdt,  3  Ibid, 
the  latter  only  when  there  has  been  p.  296;  Hall,  §  247;  III  Phillimore, 
some  actual  co-operation,  on  their  §  275. 
part,  in  a  meditated  fraud  upon  the  ^  JII  Phillinjore,  §§  275,  276;  the 
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(c.)  When  fraud  or  deceit  is  attempted  by  concealment,  or 
by  the  use  of  false  papers,  or  when  a  false  destination  is 
claimed." 

(c/.)  When  contraband  is  carried  in  violation  of  treaty  stipu- 
lation." 

Ru/e  as  to  Innocent  Cargo.  The  innocent  cargo  is  exempt 
from  forfeiture  unless  its  ownership  is  the  same  as  that  of 
the  whole  or  a  part  of  the  contraband.' 

The  offence  of  carrying  contraband  begins  so  soon  as  the 
ship  passes  into  the  high  seas  from  the  territorial  waters  of  the 
neutral  state.  It  is  complete,  and  the  liability  to  penalty  no 
longer  exists,  when  the  articles  have  been  delivered  at  their 
hostile  destination.  A  ship  cannot  be  captured  on  its  return 
voyage,  since  there  is  no  offence  against  international  law  in 
carrying  a  cargo  of  any  character  from  a  belligerent  to  a  neu- 
tral destination.* 

Release  of  Neutral  Ship  upon  the  Surrender  of  Contraband 
Cargo.  In  a  few  instances  neutral  ships  have  been  released, 
and  allowed  to  proceed  to  their  destination,  on  condition  that 
the  contraband  articles   be  surrendered   to  the  captor.     Al- 


Dermiida,  3  Wallace,  555;  II  Hal-  II  Halleck,  pp.  248,  249;   II  Orto- 

leck.  pp.  245-247  ;  Dana's  Wheaton,  Ian,  chap.  vi.     "  It  was  held  by  Sir 

p.  663,  note  230.  William  Scott,  in  at  least  two  cases, 

^ThQ  Baltic,  I  Acton,  Adm.  Rep.  that   the   duration  of  the  penalty 

p.  25;  the  Margaret,  Ibid.  p.  333;  was  prolonged  to  the  end  of  the  re- 

th'.*    I^zsitig  Sun.  2   Robinson,  104;  turn  voyage  when  false  papers  had 

III  Phillimore,  §§275,  276.  been  used  to  evade  seizure  on  the 

'  The  Concordia,  i  Robinson,  119;  outward  voyage.  This  view  is  prop- 

the    Tiuo  lirotlicrs.  Ibid.  131  ;    the  erly   questioned   by    Wheaton,    on 

Hunter,  i  Dodson,  481;   III  Philli-  the  ground  that  there  must  be  a 

more,  5j§  276,  277  ;  Hall,  §  247.  delictum  at  the  moment  of  seizure. 

^  Hall,  §  247;  II  Halleck,  p.  247;  To  subject  the  property  to  confis- 

III    Phillimore,  §  276;    Upton,  p.  cation,  while  the  oftcnce  no  longer 

332.  continues,  would    be  to   extend  it 

*"  Generally,    when    contraband  indefinitely,  not  only  to  the  return 

goods  have  been   landed,  and  the  voyage,  but  to  all    future  cargoes 

vessel  has  proceeded  on  her  voy-  of  the   vessel,   which   would    thus 

age.  neither  the  vessel  nor  the  re-  never  be  purified   from  the  conta- 

maining  cargo  is  liable  to  seizure;  gion  communicated  by  the  contra- 

a/Z/i'/-.  if  the  destination  and  papers  band  articles." — JBoyd's  Wheaton, 

are    false." — Carrington    7>s.    Mer-  pp.  584,  585. 
chants'    Ins,    Co.,  8    Peters,    495; 
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though  this  practice  has  been  recognized  in  a  Hmited  number 
of  treaties,  it  is  entirely  opposed  to  the  rule  of  law  upon  the 
subject,  and  has  never  received,  nor  is  it  likely  to  receive,  gen- 
eral sanction.  The  surrendered  articles  must  be  carried  before 
a  prize-court  in  order  to  secure  a  decree  of  condemnation,  upon 
which  alone  a  valid  title  can  be  based.  The  court,  in  the  ab- 
sence of  the  ship's  papers,  frequently  finds  itself  unable  to 
determine,  from  lack  of  evidence,  whether  the  articles  are,  or 
are  not,  contraband  of  war ;  and,  in  the  absence  of  the  owner, 
the  master  of  the  ship  has  no  legal  power  to  surrender  any 
portion  of  his  cargo,  except  in  accordance  with  the  laws  of 
war.' 

The  Doctrine  of  Continuous  Voyages.  In  both  of  the 
above  cases  the  doctrine  of  continuous  voyages,  originated  by 
the  English  prize-courts  at  the  beginning  of  this  century,  was 
recognized  by  the  court  in  reaching  a  decree  of  condemnation. 
By  this  doctrine  the  ultimate  destination  of  a  cargo  is  held  to 
determine  its  liability  to  capture.  If  such  destination  is  a 
neutral  port,  and  if  the  cargo  is  intended  to  be  sold  there,  and 
taken  up  as  a  part  of  the  general  stock  in  trade,  the  cargo  is 
not  liable  to  condemnation.  If,  however,  a  neutral  port  is 
made  a  new  base  of  operations,  and  the  goods  are  intended  to 
be  finally  delivered  at  a  blockaded  port  ;  or  if  they  are  con- 
traband of  war,  and  are  destined  to  the  ultimate  military  use 
of  a  belligerent,  then  the  alleged  neutral  destination  will  not 
avail.  The  principle  of  continuous  voyages  is  thus  seen  to 
have  been  extended  by  the  Supreme  Court  in  its  application 
to  the  cases  of  the  Springbok  and  Peterhoff,  although  the  fun- 
damental principle  involved,  as  announced  by  Lord  Stowell  in 
his  original  decision,  has  undergone  no  material  change.*    The 

'  Dana's  Wheaton,   p.  663,  note  Polly,  2   Robinson,  Admiralty  Re- 

230  ;     III     Hautefeuille,     p.    274;  ports,  p.  369;  the  William,  5  Ibid. 

Treaties  and    Conventions  of  the  p.  395;  and  the  ^«///(r,  i  Acton,  25  ; 

United    States,    pp.   96,    200,    260,  the    linanuel,     2    Robinson,    197  ; 

327 ;    Field,   International  Code,  §  the  Maria,  5  Ibid.  365 ;  the  Flora, 

877.  6  Ibid.  9  ;    the  Ebenezer,  6  Ibid.  250. 

*  For  a  full  account  of  the  de-  See,  also.  Ill  Phillimore.p.  394,  and 

cisionof  Lord  Stowell  upon  the  sub-  Boyd's  Wheaton,  pp.  589-592. 
iect  of  continuous  voyages,  see  the 
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later  decision  regards  the  goods  if  contraband,  and  destined 
to  an  enemy's  use,  or  to  a  blockaded  port,  as  still  liable  to 
capture,  even  when  they  were  to  have  been  discharged  at  a 
neutral  port,  with  a  view  to  reshipment  to  the  belligerent 
destination." 

Difference  between  the  Old  and  New  Rules.  The  rule  thus 
laid  down  by  the  Supreme  Court  of  the  United  States  is  un- 
doubtedly at  variance  with  the  provisions  of  international  law 
on  the  same  subject,  as  they  were  accepted  and  understood  at 
the  outbreak  of  the  Cival  War.  Neither  has  the  new  rule  re- 
ceived that  general  recognition  which  it  must  receive  to  entitle 
it  to  consideration  as  a  rule  of  international  law.  The  devel- 
opment of  steam  navigation,  however,  has  been  such  as  greatly 
to  facilitate  the  operations  of  blockade -running  and  carrying 
of  contraband.  So  important  has  this  development  been  that 
a  belligerent  would  now  suffer  great  injury  were  he  to  adhere 
to  the  old  rule  on  the  subject,  which  received  international 
sanction  at  a  time  when  maritime  commerce  was  carried  on  in 
sailing  vessels  and  before  the  application  of  steam  to  purposes 
of  navigation  had  become  an  accepted  fact.  Some  modifica- 
tion of  the  old  rule  is,  therefore,  both  just  and  necessary,  in 
order  to  place  a  belligerent  in  as  good  a  situation  as  that  which 
he  formerly  occupied.  What  that  modification  is  to  be  can  only 
be  deduced  from  experience,  of  which  a  sufficient  amount  has 
not  yet  been  acquired  to  justify  such  a  deduction  or  to  war- 
rant the  statement  of  a  modified  rule.  This  much  only  is  clear: 
A  powerful  belligerent  will  not,  in  the  future,  allow  himself  to 


^  \nx\\Q.c-Ase  oixho.  Sprmgbokihe.  was  given  by  the  commission  for 

British  Government  was  applied  to  its  decision.     See  Creasy,  pp.  619, 

by  the  owners  of  the  contraband  620,  for  a  full  and  able  discussion 

cargo  to  demand  restitution  of  the  of  the  subject.     See,  also,  Field's 

goods  from  the  American  Govern-  International    Code,    §    ^59;     the 

ment,  or   compensation    for  their  Jottge   Pietcr,   4    Robinson,   Adm. 

seizure.    The  case  was  referred  to  Rep.  p.  79;   the  Maria,  5  Ibid.  p. 

the  law  officers  of  the  crown,  and  365;    the  Freundschaft,  4  Ibid.  p. 

their  opinion  was  that  the  seizure  96;  the  Polly,  1   Ibid.  p.  361  ;  the 

was  illegal.     The  case  was  referred  Carl    Walter,   4   Ibid.  p.   207;    the 

to  a   mixed  commission,  and  the  Afd'rr?/;j,  i  Ibid.p. 80;  4  Ibid.app.  A; 

claim  was  rejected,  but  no  reason  Dana's  Wheaton,  p.  667,  note  231. 
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be  injured  by  articles  of  contraband  which  the  enemy  actually 
receives  from  ships  having  an  ostensibly  neutral  destination ; 
nor,  on  the  other  hand,  will  a  powerful  neutral  allow  the  prop- 
erty of  his  subjects  to  be  seized  on  the  high  seas  when  those 
goods,  although  partaking  of  the  character  of  contraband,  have 
a  bona  fide  neutral  destination.  In  the  cases  above  cited  the 
ultimate  destination  of  the  goods  was  so  clearly  hostile  as  to 
make  it  difficult,  if  not  impossible,  for  the  British  Government 
to  maintain  the  position  that  the  goods  of  its  subjects  had 
been  seized  in  the  prosecution  of  an  entirely  innocent  voyage, 
and  were  so  entitled  to  the  protection  which  that  government 
invariably  accords  to  its  subjects  when  their  rights  have  been 
wrongfully  invaded  by  a  foreign  state. 

Occasional  Cotitraband.  During  the  disturbed  period  inter- 
vening between  the  outbreak  of  the  French  Revolution  in 
1789  and  the  Treaty  of  Vienna  in  1815,  the  old  usages  of 
international  law  were  subjected  to  a  severe  and  constant  strain. 
This  was  due,  in  part,  to  the  frequency  and  magnitude  of  the 
wars  that  were  carried  on,  in  which,  at  times,  nearly  all  of  the 
European  states  were  participants ;  and,  in  part,  to  the  great 
disparity  that  existed  in  the  relative  naval  and  military  power 
of  the  principal  belligerents.  During  the  greater  part  of  this 
period  the  military  supremacy  of  France  was  successfully 
maintained  against  every  effort  to  overthrow  it  by  operations 
on  land  ;  on  the  other  hand,  the  supremacy  of  England  at  sea 
was  so  firmly  established  as  to  secure  even  more  general  rec- 
ognition. As  these  powers  were  generally  opposed  to  each 
other,  it  is  not  remarkable  that  they  should  have  attempted 
to  interpret  the  rules  of  war,  each  in  a  sense  favorable  to  its 
own  interests ;  and  as  the  one  was  strong  where  the  other  was 
weak,  neither  was  able  to  interpose  an  effectual  check  upon 
the  pretensions  of  the  other.  The  result  was  that  the  rules 
of  capture,  on  land  and  sea,  underwent  a  considerable  modifi- 
cation in  the  interest  of  belligerents,  and  to  the  prejudice  of 
the  rights  of  neutrals,  as  those  rights  were  then  understood. 
This  influence  upon  the  law  of  maritime  capture  was  the  more 
powerful  from  the  fact  that  the  northern  states  of  Europe, 
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and,  to  a  certain  extent,  the  United  States  as  well,  entered 
into  general  commerce  largely  as  producers  of  raw  materials, 
which  were  consumed  by  the  principal  belligerents,  and  so 
were  obliged  to  find  a  market  in  belligerent  territory.  Thus, 
while  these  states  were  generally  neutral,  they  were  not  strong 
enough  at  sea,  even  when  acting  in  concert,  to  assert  effec- 
tively their  views  of  neutrality,  or  even  to  successfully  main- 
tain their  neutral  rights. 

Under  these  circumstances,  not  only  was  neutral  commerce 
likely  to  suffer  from  any  extension  of  the  definition  of  contra- 
band, but  the  commercial  prosperity  of  neutral  states  was 
made  to  depend,  in  no  small  degree,  upon  that  definition 
being  closely  restricted  in  its  application  to  neutral  property. 
Such  an  extension  was  effected  by  the  application  of  the  doc- 
trine of  occasio?ial  contraband,  by  the  English  prize-courts,  to 
cargoes  of  neutral  merchandise.  According  to  this  rule  arti- 
cles were  condemned  which  had  previously  either  been  exempt 
from  seizure,  or,  if  regarded  as  contraband,  had  acquired  that 
character  only  in  exceptional  cases,  where  the  circumstances 
pointed  clearly  to  an  undoubtedly  hostile  destination.  The 
articles  so  condemned  were  those  usually  classified  as  naval 
stores  and  provisions ;  and  neutral  states  resisted  the  applica- 
tion of  the  new  rule,  partly  because  of  the  extreme  hardship 
of  the  case,  and  partly  because  it  was  not,  and  had  never  been, 
generally  recognized  as  a  rule  of  international  law.* 

'  "  By  the  modern  law  of  nations  traband.     Another  exception  from 

provisions    are     not,    in    general,  being    treated     as   contraband    is 

deemed  contraband ;  but  they  may  where     the     provisions     are     the 

become  so,  although  the  property  growth    of   the    neutral   exporting 

of  a  neutral,  on  account  of  the  par-  country.    But  if  they  be  the  growth 

ticular  situation  of  the  war,  or  on  of  the  enemy's  country,  and  more 

account   of    their   destination.     If  especially    if   the    property  of   his 

destined   for  the  ordinary   use  of  subjects,  and  destined  for  enemy's 

life  in   the  enemy's  country,  they  use,  there  does  not  seem  any  good 

are  not,  in  general,  contraband  ;  but  reason  for  the  exemption  ;    for,  as 

it  is  otherwise  if  destined  for  mill-  Sir  William  Scott  has  observed,  in 

lary   use.     Hence,  if  destined    for  such  a  case  the  party  has  not  only 

the  army  or  navy  of  the  enemy,  or  gone  out  of  his  way  for  the  sup- 

for  his  ports  of  naval  or  military  ply  of  the  enemy,  but  he   has  as- 

equipment,  they  are  deemed  con-  sistcd  him  by  taking  off  his  surplus 
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The  English  prize-courts  admitted  the  force  of  the  objec- 
tion and  the  irregularity  of  the  practice  by  a  somewhat  less 
rigorous  application  of  the  new  rule,  and  certain  mitigating 
circumstances  were  recognized  as  creating  presumptions  in 
favor  of  innocence.  In  their  application  of  the  modified  rule 
it  was  held  that  if  the  goods  were  produce  of  a  neutral  state, 
and  were  shipped,  as  raw  materials,  to  strictly  commercial 
ports,  these  facts  were  allowed  to  weigh  against  condemna- 
tion and  in  favor  of  restoration.' 

The  Rule  of  Pre-emption.  At  a  later  period  the  original 
doctrine  was  still  further  modified  by  the  adoption  of  the  rule 
of  pre-emption,  by  which  the  prize-courts,  in  some  cases,  decreed 
the  purchase  of  the  cargo  at  its  value  at  the  port  of  origin, 
together  with  freight  and  demurrage,  with  a  fair  mercantile 
profit,  usually  ten  per  cent.,  instead  of  condemning  it  as  con- 
traband of  war.*  The  rule,  as  modified,  continued  to  be  en- 
forced until  the  close  of  the  period  of  the  Napoleonic  wars. 
Their  justice  was  not  discussed  at  the  Congress  of  Vienna, 
and  the  Treaty  of  Vienna  contained  no  provisions  upon  the 
subject  of  maritime  capture  or  contraband  of  war.  They 
never  received  such  general  sanction  as  to  entitle  them  to  be 
accepted  as  rules  of  international  law.  On  the  other  hand, 
they  were  objected  to  from  the  first,  and  so  seriously  as  to 
lead  to  the  formation  of  alliances  to  resist  their  application. 
They  are  no  longer  seriously  maintained  as  rules  of  interna- 
tional obligation  ;  and  it  may  safely  be  said  that  no  modern 
state  would  permit  the  property  of  its  subjects  to  be  confis- 
cated by  the  operation  of  rules  the  justice  of  which  it  did 


commodities." — The  Commercen,  i  lison,  335  ;    III    Dig.  Int.    Law,   § 

Wheaton,  382  [388].     "Admitting  370. 

that  provisions  are  not,  in  general,  '  l:h.^  Jonge  Margaretha,  i  Rob- 
contraband  of  war,  it  is  clear  that  inson,  Adm.  Rep.  p.  189;  III  Phil- 
they  become  so  when  destined  to  limore,  §§  249-259. 
a  port  of  naval  equipment  of  an  ^  See  Admiralty  Instructions  of 
enemy,  and,  a  fortiori,  when  des-  June  8, 1793.  and  the  British  Orders 
tined  for  the  supply  of  his  army."  in  Council  of  April,  1795;  Dana's 
— Maisonnaire  vs.  Keating,  2  Gal-.  Wheaton,  §§  485-501,  note  226;  II 

Halleck,  pp.  261-366. 
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not  recognize,  or  by  the  exercise  of  rights  which  were  not 
sanctioned  bv  international  law/ 
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CHAPTER   XIV 
BLOCKADE:    BREACtI    OF    BLOCKADE 

Nature  of  the  Restriction.  The  most  extensive,  and  in 
some  respects  the  most  effective,  restraint  which  the  law  of 
nations  permits  a  belHgerent  to  impose  upon  neutral  com- 
merce is  that  involved  in  the  exercise  of  the  right  of  block- 
ade. The  rules  of  maritime  capture  permit  him  to  seize  upon 
the  high  seas  certain  contraband  articles,  which  are  destined 
to  the  enemy's  use,  or  are  calculated  to  aid  that  enemy  in  his 
military  operations.  But  non-contraband  articles  are  exempt 
from  seizure,  even  though  they  have  a  belligerent  destination, 
and  the  ship  incurs  no  liability  whatever.  By  the  establish- 
ment of  a  blockade,  however,  he  may  not  only  prevent  the  in- 
troduction of  contraband  articles,  but  may  absolutely  prohibit 
access  to  his  enemy's  coast,  and  so,  for  the  time,  interrupt  all 
commercial  intercourse  with  the  outside  world.' 

Definition.  The  interruption  or  suspension  of  neutral  com- 
merce which  results  from  the  forcible  closing  of  a  belligerent's 
ports  or  harbors  is  called  a  blockade.  A  belligerent,  in  the  ex- 
ercise of  this  right,  may  choose  any  port  or  harbor  of  his  en- 
emy, any  portion  of  his  coast  line,  or  any  entrance  to  a  river, 
gulf,  or  bay,  situated  entirely  within  the  territorial  limits  of  a 
hostile  state."     He  may  not,  however,  by  the  establishment  of 

'  II  Ortolan,  liv.  iii.  chap.  ix.  pp.  and  legalize  the  capture  of  a  neu- 

326,  327;   Upton,  pp.  275,  276;    V  tral  vessel  for  violating  it,  a  state 

Calvo,§§  2827-2829;  Snow,  p.  148.  of  actual  war   must  exist,  and  the 

'  "  One   belligerent   engaged   in  neutral   must  have   knowledge  or 

actual  war  has  a  right  to  blockade  notice  that  it  is  the  intention   of 

the  ports  of  the  other,  and  neutrals  one    belligerent    to    blockade   the 

are  bound  to  respect  that  right.  " —  ports  of   the    other."  —  Ibid.     To 

The  Prize  Cases,  2  Black,  35.    "To  create  this  and    other  belligerent 

justify  the  exercise  of  this  right.  rights,  as  against  neutrals,  it  is  not 
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a  naval  blockade,  attempt  to  assume  control  over  commerce  by 
land,  or  deny  access  to  a  river,  or  other  navigable  water  bound- 
ary, between  the  territory  of  his  enemy  and  that  of  a  neutral.' 
He  may  prevent  access  to  the  blockaded  coast  by  means  of 
ships-of-war  or  by  batteries  on  land,  or,  if  the  circumstances 
be  favorable,  both  measures  may  be  resorted  to.  He  may,  by 
an  investment,  blockade  a  fortified  place  on  land  ;  and  this 
may  be  done  as  an  incident  of  siege  operations,  or  with  a  view 
to  the  reduction  of  the  place  by  cutting  off  its  supplies  of 
food  or  water.  The  right  of  a  belligerent  to  blockade  an  en- 
emy's port  arises  from  his  right  to  besiege  it.  The  right  is  the 
same  in  both  cases;  the  two  operations  differ  in  purpose  only; 
in  the  one  case  the  reduction  of  the  place  is  the  object  aimed 


necessary  that  the  party  claiming 
them  should  be  at  war  with  a  sepa- 
rate and  independent  power;  the 
parties  to  a  civil  war  are  in  the 
same  predicament  as  two  nations 
who  engage  in  a  contest  and  have 
recourse  to  arms." — Ibid. 

'  Hall,  §  266;  II  Ortolan,  p.  332. 
"  The  mouth  of  the  Rio  Grande  was 
not  included  in  the  blockade  of 
the  ports  of  the  rebel  states,  set 
on  foot  by  the  National  Govern- 
ment during  the  late  rebellion  ; 
and  neutral  commerce  with  Mat- 
amoros,  a  neutral  town  on  the  Mex- 
ican side  of  the  river,  except  in  con- 
traband destined  to  the  enemy,  was 
entirely  free." — The  Petcrhoff,  5 
Wallace,  28.  "Semble,  that  a  bel- 
ligerent cannot  blockade  the  mouth 
of  a  river  occupied  on  one  bank  by 
neutrals  with  complete  rights  of 
navigation." — Ibid.  "A  neutral, pro- 
fessing to  be  engaged  in  trade  with 
a  neutral  port,  under  circumstances 
which  warrant  close  observation 
by  a  blockading  squadron,  must 
kec[>  his  vessel,  while  discharging 
or  receiving  cargo,  so  clearly  on 
the  neutral  side  of  the  blockarling 
line  as  to  repel,  so  far  as  |)osili(Mi 
can  repel,  all  imputation  of  an  in- 


tent to  break  the  blockade.  Neg- 
lect of  that  duty  may  well  justify 
capture  and  sendmg  in  for  adjudi- 
cation ;  though,  in  the  absence 
of  positive  evidence  that  the  neg- 
lect was  wilful,  it  might  not  justify 
a  condemnation." — The  Dashing 
Wave,  5  Wallace,  170.  "A  neu- 
tral vessel,  at  anchor,  completely 
laden  with  a  neutral  cargo,  on  the 
neutral  side  of  a  river  dividing 
neutral  from  hostile  water,  wash- 
ing a  blockaded  coast,  was  captured 
as  being  subject  to  just  suspicion 
of  an  intent  to  break  the  blockade. 
The  captain  of  the  vessel  (who 
was,  however,  absent  at  the  time 
of  capture)  and  the  mate,  being 
examined  in  preparaiorio,  testified 
that  she  was  in  neutral  water  when 
captured ;  a  stevedore,  yet  on  board, 
that  she  had  drifted  to  the  place 
where  she  was  taken  under  stress 
of  weather;  he  not  knowing 
whether,  when  captured,  she  was 
in  neutral  water  or  not :  Held,  that 
this  preliminary  testimony  war- 
ranted restoration." — The  Teresita, 
5  Wallace,  i<So;  The  Fran  Ilsabe, 
4  Robinson.  Adm.  Rep.  p.  64;  the 
Stcrt,  Ibid.  [).  66  ;  \.\\Q.Jon<^e  Picitr, 
Ibid.  p.  79;  the  Ocean,  3  Ibid.  p.  297. 
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at ;   in    the  other,  the  interruption  of  the  commercial   inter- 
course.' 

What  is  a  Valid  Blockade  ?  At  one  time  considerable 
doubt  existed  as  to  the  manner  in  which  an  enemy's  ports 
should  be  closed,  in  order  to  constitute  a  blockade  which 
should  be  valid  at  international  law.  This  was  set  at  rest 
by  the  fourth  article  of  the  Declaration  of  Paris,  which  pro- 
vides that  "  a  blockade,  to  be  binding,  must  be  effective." 
To  this  declaration  nearly  all  the  civilized  states  of  the  world 
were  signatory  parties,  and,  as  the  United  States  has  always 
maintained  the  principle  announced  in  the  declaration,  that 
rule  may  now  be  accepted  as  the  existing  rule  of  international 
law  upon  th"^  subject.'' 

Ho%v  Established  and  Notified.  As  an  attempt  to  enter  a 
blockaded  port  is  a  flagrant  violation  of  international  law, 
involving  both  ship  and  cargo  in  the  severest  penalties,  it  is 
important  that  official  information  of  its  existence  should  be 
conveyed  to  neutrals,  in  order  that  they  may  know  vv^hen  inter- 
course with  the  place  becomes  illegal  and  their  liability  to 
capture  begins.  This  is  important,  because  none  but  effective 
blockades  are  recognized  as  lawful,  and,  until  a  de  facto 
blockade  is  established,  neutrals  are  under  no  obligation 
to  relinquish  their  commercial  intercourse  with  an  enemy's 
port.  In  other  words,  a  neutral  vessel  incurs  no  penalty 
by  entering  a  port  which   is  not  actually  blockaded  by  the 


'  "A  blockade  may  be  made  ef-  the  Nattcy,  i  Acton,  Adm.  Rep.  p. 

fectual    by  batteries   on    shore   as  64;  the  Eagle,  Ibid.  p.  65;  III  Dig. 

well  as  by  ships  afloat,  and, in  case  of  Int.  Law,  §§  359,  360. 

an  inland  port,  may  be  maintained  ^  II  Halleck,  p.  215  ;  Hall,  §257; 

by  batteries  commanding  the  river  Creasy,  §  600;  Lawrence,  Int.  Law, 

or  inlet,  by  which   it   may  be  ap-  §  272.      A  paper,  or  constructive, 

proached,   supported    by   a    naval  blockade    is    one    established     by 

force  sufficient  to  warn  off  inno-  proclamation    without    the    actual 

cent  and  capture  offending  vessels  presence  of  an  adequate  blockad- 

attempting  to  enter." — The  Circas-  ing  force  to  prevent  the  entrance 

sia?i,  2  Wallace,  135;  V  Calvo,  §§  of  neutral  vessels  into  the  port  or 

2828-2840  ;  Manning,  pp.  402,  403  ;  ports  so  pretended  to  be  blockaded. 

II    Halleck,   pp.  212-215;  Hail,  §§  — II    Halleck,  p.   216.      See,  also, 

257-260;  Kliiber,  §  297;  Lawrence,  For.  Rel.  U.  S.  1879,  pp.  886-893, 

§§269-271;   Bluntschli,  §§  827-840  ;  1038,1039. 
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ships    or    batteries    of    a    belligerent       This    notification    is 
given — ' 

u)  By  proclamation,  announcing  the  date  upon  which  a 
blockade  will  be  established  at  a  particular  port.  If  a  force 
adequate  to  the  maintenance  of  the  blockade  be  not  stationed 
opposite  the  blockaded  port  on  the  date  mentioned  in  the 
proclamation,  a  neutral  vessel  incurs  no  penalty  by  entering 
or  leaving  the  port.  This  is  the  practice  of  England  and  the 
United  States."  A  blockade  solely  supported  by  proclamation, 
sometimes  called  a  paper  blockade,  is  not  lawful  and  need  not 
be  observed  by  neutrals.  Such  undertakings  were  not  infre- 
quently resorted  to  by  Great  Britain  and  France  during  the 
Napoleonic  wars,  and  were  finally  placed  under  the  ban  of 
international  law  by  the  clause  of  the  Declaration  of  Paris 
that  blockades  to  be  binding  must  be  effective.' 

(^.)  By  notification  or  endorsement.  This  is,  in  substance, 
a  warning  given  to  neutral  ships  which  are  about  to  enter  a 
blockaded  port.  The  notification  is  given  by  ships  of  the 
blockading  squadron,  and  is,  or  should  be,  endorsed  on  the 
ship'  s  papers  of  the  vessel  notified  or  warned  away.  An 
attempt  to  enter  after  such  notification  constitutes  a  breach 
of  blockade,  and  renders  the  vessel  liable  to  seizure  and  con- 
demnation." 

By  proclamation  and  notification.  This  is  a  combination 
of  the  preceding  methods.  A  proclamation  is  first  issued  fix- 
ing the  date  upon  which  the  blockade  will  be  established.  A 
neutral  vessel  approaching  the  port  after  that  date  is  warned 

'  Dahlgren,  Int.  Law,  pp.  26,  61  ;  British  Orders  in  Council  and  the 

\.\\Q  Betsey,  i   Robinson,  Adm.  Rep.  Herlin    and    Milan   decrees  of  the 

p.  93;  the  Nancy,  i  Acton,  Ibid.  p.  ICmpcror  Napoleon,  sec  F^dwards's 

64;  the  Eagle,  Ibid.  p.  65.  Admiralty  Reports,  Appendices  A 

'•' II  Halleck,  p.  217;  IlWildman,  to  X. 
pp.   187-194;    II    Ortolan,  liv.   iii.  ■•  It  is  a  settled  rule  that  a  vessel 

chap.  ix.  p.  335  ;    the  Vrcnu  Jo/inii-  in  a  blockaded  port  is  presumed  to 

na,  2   Robinson,  Adm.  Rep.  p.  109.  have  notice  of  a  blockade  as  soon 

For  a  proclamation  of  the  States-  as  it  commences. — The  Prize  Cases, 

General   of   Iif>lland    instilutinii   a  2   Black,  635;     III   Dig.  Int.  Law, 

blockade,  see  3  Robinson,  326,  327,  §§  359,  360;    the    Vroew  Judith,   i 

note.  Robin.son,  150. 

^  V  Calvo,  §§  2909-2938.     For  the 
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off  by  the  blockading  squadron,  and  is  only  regarded  as  liable 
to  capture  if,  after  such  warning,  an  attempt  be  made  to 
enter.  This  rule  is  advocated  by  France,  and  was  outlined 
by  the  President  of  the  United  States  in  his  proclamation  of 
April  19,  1 861.  The  prize-courts  of  the  United  States  have 
ruled  that  the  second  notification  is  not  legally  necessary.' 

It  is  thus  seen  that  a  mere  notification,  by  proclamation  or 
otherwise,  not  accompanied  by  the  presence  of  a  squadron, 
or  by  the  establishment  of  batteries  at  the  blockaded  port, 
does  not  constitute  a  valid  blockade  at  international  law.  On 
the  other  hand,  if  a  de  facto  blockade  be  established  by  a  bel- 
ligerent at  an  enemy's  port,  it  must  be  respected  by  neutrals 
as  having  the  sanction  of  international  law.^  Neutral  vessels 
attempting  to  enter,  or  desiring  in  good  faith  to  ascertain 
whether  such  a  blockade  exists,  are  entitled  to  a  notification 
or  warning.  An  attempt  to  enter  by  night,  or  by  the  use  of 
force  or  deception,  or  a  refusal  to  stop,  or  to  observe  the  sig- 
nals and  warning  guns  of  the  blockading  squadron,  renders 
the  vessel  liable  to  capture ;  the  presumption  being  that  a 
breach  of  blockade  is  intended.  By  far  the  greater  number 
of  attempts  to  break  blockade  are  made  in  this  way.^ 

The  presence  of  a  blockading  squadron  makes  either  ingress 
or  egress  unlawful.  Vessels  in  port  at  the  date  when  the  block- 
ade begins  are  permitted  to  leave  with  whatever  cargo  they 
may  have  on  board  at  that  time.  In  strictness,  they  may  not 
complete  their  lading,  after  the  blockade  has  been  formally 

1  ThtHeinrick  a.ndMarmA  Rob-  blockade  it  has  exercised  only  bel- 

inson,  Adm.  Rep.  p.  146;  V  Calvo,  ligerent  rights,  and  as  a  sovereign 

§§  2828-2839;   III  Dig.  Int.  Law,  §§  it  might,   by  a   municipal   regula- 

359,  360.     "It  seems  that  by  the  tion,  have  interdicted  all  commerce 

true  construction  of  the  proclama-  with  ports  in  the  states  of  the  in- 

tion  of  the  President  of  April  19,  surgents." — Ibid. 

1861,  only  those  who  are  ignorant  ^  Dahlgren,  Int.  Law,  p.  51;    III 

of  the  blockade  are  entitled  to  the  Dig.  Int.  Law,  §§  359,  360.    "  Neu- 

warning    and    endorsement    men-  trals  may  question   the   existence 

tioned    in    the    proclamation." —  of  a  blockade,  and  challenge  the 

The  Revere,  2  Sprague,  107.     "As  authority  of  the    party  which  has 

against    the     rebels,    the    United  undertaken  to  establish  it." — Prize 

States  has  both  sovereign  and  bel-  Cases,  2  Black,  635. 

ligerent  rights.    In  establishing  the  '  Dahlgren,  Int.  Law,  p.  51. 
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established,  and  they  have  been  held  liable  to  capture  for  so 
doing.'  As  the  object  of  a  simple  blockade  is  the  interrup- 
tion of  commercial  intercourse  only,  the  public  armed  vessels 
of  neutral  powers  are  usually  permitted  to  enter  and  leave  a 
blockaded  port.  Their  visit  is  for  a  public  purpose;  they  do 
not  carry  in  or  bring  out  merchandise,  and  so  cannot  inter- 
fere with  the  purpose  for  which  the  blockade  was  established. 
Moreover,  a  refusal  to  permit  them  to  enter  may  inflict  un- 
necessary hardship  upon  a  neutral  government  or  its  subjects, 
without  in  any  way  contributing  to  the  purpose  for  which  the 
war  was  undertaken." 

Cases  of  Innocent  Entrance  and  Exit.  Hall  mentions  a  few 
instances  in  which  merchant  vessels  may  pass  into,  or  out  of, 
a  blockaded  port  without  breach  of  blockade. 

(rt.)  When  a  maritime  blockade  does  not  form  part  of  a 
combined  operation  by  sea  and  land,  internal  means  of  trans- 
port by  canals,  which  enable  a  ship  to  gain  the  open  sea  at  a 
point  which  is  not  blockaded,  may  be  legitimately  used.  The 
blockade  is  limited  in  its  effect  by  its  own  physical  imperfec- 
tion. Thus,  during  a  blockade  of  Holland,  a  vessel  and  cargo 
sent  to  Embden,  which  was  in  neutral  territory,  and  issuing 
from  that  port,  was  not  condemned." 

{b^  If  a  vessel  is  driven  into  a  blockaded  port  by  such  dis- 
tress of  weather,  or  want  of  provisions  or  water,  as  to  render 
entrance  an  unavoidable  necessity,  she  may  issue  again,  pro- 
vided her  cargo  remains  intact.''     And  a  ship  which  has  been 


'  "That   a  bellig;erent  may  law-  Union  Insurance  Co.,  3  Wheaton, 

fully   blockade    the    port    of    his  194. 

enemy  is  admitted.     But  it  is  also  "Hall,    Int.    Law,    p.    627;    the 

admitted  that  this  blockade  does  Adonis,  5   Rob.  Adm.  Rep.  p.  258; 

not,  accord inj^  to    modern   usaoe,  the    Mcxriana   Flora,  7    Wheaton, 

extend  to  a  neutral  vessel  found  in  59;    the  Alexander,  4    Rob.  Adm. 

port,  nor  prevent  her  cominj^  out  Rep.  p.  93;    III    Dig.  Int.  Law,  §§ 

with  the  cargo  which  was  on  board  359,  360. 

when  the  blockade  was  instituted.  "  The   Siert,  4  Rob.  Adm.  Rep. 

If,  then,  such  a  vessel  be  restrained  p- 65  ;  the   Twee  Gebroeders,  3  Ibid, 

from  proceeding  on  her  voyage  by  p.  336  ;  the  Afai^'-niis,  i  Ibid.  p.  31. 

the   blockading  squadron,  tin;   re-  *'t\\ti //uriii^e /fane,  2  Roh.  Adm. 

straint    is    unlawful." — Olivera  vs.  Rep.  p.  324;   the  Forluna,  5   Ibid. 
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allowed  by  a  blockading  force  to  enter,  within  its  sight,  is 
justified  in  assuming  a  like  permission  to  come  out  ;  but  the 
privilege  is  not  extended  to  cargo  taken  on  board  in  the  block- 
aded port." 

Breach  of  Blockade  :  Penalty.  The  offence  of  attempting 
to  enter  or  depart  from  a  port  or  place  of  a  belligerent  against 
which  a  lawful  blockade  has  been  established  is  called  a 
breacJi  of  blockade.  An  attempt  on  the  part  of  a  neutral 
merchant  ship  to  enter  a  blockaded  port  constitutes  a  breach 
of  blockade  by  ingress ;  an  attempt  to  escape  from  such  block- 
aded port  or  place  constitutes  a  breach  of  blockade  by  egress. 
The  penalty  for  breach  of  blockade  consists  in  the  forfeiture 
of  the  ship  and  cargo.  As  the  offence  consists  in  carrying  on 
commercial  intercourse  with  a  blockaded  port,  the  forfeiture 
includes  everything  which  is  engaged  in  the  illegal  venture." 
"  If  their  owners  are  different,  the  vessel  may  be  condemned 
irrespectively  of  the  latter;  which  is  not  confiscated  when  the 
person  to  whom  it  belongs  is  ignorant  at  the  time  of  shipment 
that  the  port  of  destination  is  blockaded,  or  if  the  master  of 
the  vessel  deviates  to  a  blockaded  harbor.  If,  however,  such 
deviation  takes  place  to  a  port  the  blockade  of  which  was 
known  before  the  ship  sailed,  the  act  is  supposed  to  be  in  the 
service  of  the  cargo,  and  the  complicity  of  the  owner  is  as- 
sumed." ' 

Duration  of  tJie  Penalty.  The  penalty  begins  when  a  vessel 
clears  from  a  neutral  port  with  a  hostile  destination  against 
which  a  blockade  has  been  regularly  established,  and  of  the 

p.  27;   the   Adonis,  5  Ibid.  p.  256;  Schroeder,  3    Rob.   Adm.   Rep.  p. 

the    Shepherdess,    5    Ibid.    p.    262;  160. 

the  Spes  and  Irene,  5   Ibid.  p.  79;  *  III  Phillimore,  §§  316-321  ;  II 

the  Charlotta,  Edwards.  252;   the  Halleck,  pp.  238-240;  V  Calvo,  §§ 

Elizabeth,   Ibid.   199;    Hall,  §  265;  2880-2908;    Hall,  §    264;    Vattel, 

Bluntschli,  §  838.      "To  justify  a  liv.  iii.  chap.  vii.  §  117;    11  Twiss, 

vessel    in   attempting   to    enter   a  §§    109- 116;    the  Adonis,   5    Rob. 

blockaded    port,    she  must   be  in  Adm.    Rep.    p.    257;    the    Apollo, 

such  distress  as  to  render  her  en-  Ibid.  p.  287;  the  Byfield,  Edwards, 

try  a  matter  of  absolute  and    un-  Adm.  Rep.  p.  188;  \.\\&  Maiichester, 

controllable    necessity." — The  Di-  2  Acton,  Ibid.  p.  61. 

ana,  7  Wallace,  354.  ^  Dahlgren,    pp.  54-61  ;   Hall,  § 

'  Hall,  §  36^ ;  the  fafrow  Maria  264. 
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existence  of  which  the  neutral  has,  or  is  presumed  to  have, 
sufficient  knowledge.  An  official  proclamation  of  a  blockade, 
made  by  a  belligerent  and  communicated  to  neutral  powers, 
would  constitute  such  a  presumption  of  knowledge.'  If,  on 
the  other  hand,  the  blockade  existed  without  proclamation, 
the  presumption  would  be  in  favor  of  the  neutral  vessel,  and 
it  would  be  entitled  to  a  warning  in  approaching  the  block- 
aded port.* 

The  former  rule  was  that,  if  the  distance  between  the  ports 
of  origin  and  destination  was  so  great  as  to  require  a  consider- 
able time  in  the  prosecution  of  the  voyage,  a  neutral  was  en- 
titled to  the  presumption  that  the  blockade  had  been  raised 
during  the  continuance  of  his  voyage,  and  so  was  entitled  to  a 
warning  if  the  blockade  existed  "at  the  time  of  his  arrival  at 
the  port  of  destination.'     The  introduction  of  steam  and  the 


'  "  A  vessel  sailing  from  a  neutral 
port  with  intent  to  violate  a  block- 
ade is  liable  to  capture  and  con- 
demnation as  prize  from  the  time 
of  sailing." — Tiie  Czrcassian,2  Wal- 
lace, 135.  "  Where  a  vessel  knows 
of  a  blockade  when  she  sails,  and 
has  no  just  reason  to  suppose  it 
has  been  discontinued,  her  a[)- 
proach  to  the  mouth  of  a  block- 
aded port  for  inquiry  is  itself  a 
breach  of  the  blockade,  and  sub- 
jects both  vessel  and  cargo  to 
seizure  and  condemnation." — The 
Cheshire,  3  Wallace,  231  [235]. 
'*  A  blockade,  once  regularly  pro- 
claimed and  established,  will  not 
be  held  to  be  ineffective  by  con- 
tinual entries  in  the  log-book,  sup- 
ported by  testimony  of  officers  of 
the  vessel  seized,  that,  the  weather 
being  clear,  no  blockading  vessels 
were  to  be  seen  ofT  the  port  from 
which  the  vessel  sailed." — ThcAn- 
dro7neda,  2  Wallace,  481. 

»  Dahlgren,  pp.  43-54- 

'  "  No  trarle  honestly  carried  on 
between  neutral  ports,  whether  of 
the  same  or  different  nations,  can 
be  lawfully  interrupted   by  bellig- 


erents ;  but  good  faith  must  pre- 
side over  such  commerce  :  enemy 
commerce  under  neutral  disguises 
has  no  claim  to  neutral  immunity. 
.  .  .  Neutrals  may  establish  them- 
selves, for  the  purposes  of  trade,  in 
ports  convenient  to  either  bellig- 
erent ;  and  may  sell  or  transport 
to  either  such  articles  as  either 
may  wish  to  buy,  subject  to  the 
risks  of  capture  for  violation  of 
blockade  or  for  the  conveyance  of 
contraband  to  belligerent  ports."  — 
The  Bermuda,  3  Wallace,  514.  "A 
vessel  destined  for  a  neutral  port 
with  no  ulterior  destination  for  the 
ship,  or  none  by  sea  for  the  cargo 
to  any  blockaded  place,  violates  no 
blockade." — The  Peterhoff,  5  Ibid. 
28.  "  Destination  alone  justifies 
seizure  and  condemnation  of  ship 
and  cargo  in  voyage  to  ports  under 
blockade;  and  such  destination 
justifies  equally  seizure  of  contra- 
band in  voyage  to  ports  not  under 
blockade  ;  but  in  the  last  case, ship 
and  cargo  not  contraband  are  free 
from  seizure,  except  in  case  of  fraud 
or  bad  faith."  —  The  Bermuda,  3 
Wallace,  514.      "  Merc  sailing  for 
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telegraph,  however,  have  made  it  practically  impossible  for 
such  a  state  of  affairs  to  exist  at  the  present  time.  Indeed,  as 
blockade-running  is  now  carried  on  in  swift  steamers,  specially 
constructed  for  the  purpose,  no  defence  is  usually  attempted 
in  the  case  of  a  vessel  captured  in  the  act. 

When  the  offence  is  one  of  egress  the  penalty  continues 
until  the  vessel  reaches  the  territorial  waters  of  a  neutral  state. 
The  liability  to  capture  also  ceases  when  the  blockade  is  raised 
during  the  return  voyage,  since  the  offence  exists  only  so  long 
as  the  blockade  exists.' 

Termination  of  Blockade.  A  blockade  ceases  when  it  is  dis- 
continued by  the  belligerent  who  establishes  it,  or  is  raised 
by  an  exercise  of  force  on  the  part  of  the  belligerent  against 
whom  it  is  declared.    In  the  latter  case  the  ri^ht  of  intercourse 


a  blockaded  port  is  not  an  oflfence ; 
but  where  the  vessel  has  a  knowl- 
edge of  the  blockade,  and  sails  for 
the  blockaded  port  with  the  inten- 
tion of  violating  it,  she  is  clearly 
liable  to  capture." — The  Admiral, 
3  Wallace,  604.  "  A  voyage  from  a 
neutral  port  to  a  belligerent  port 
is  one  and  the  same  voyage,  whether 
the  destination  be  ulterior  or  direct, 
and  whether  with  or  without  the 
interposition  of  one  or  more  inter- 
mediate ports,  and  whether  to  be 
performed  by  one  vessel  or  by  sev- 
eral employed  in  the  same  trans- 
action and  in  the  accomplishment 
of  the  same  purpose." — The  Ber- 
?mtda,  3  Wallace,  514.  "A  Brit- 
ish vessel  captured  during  the  re- 
bellion and  our  blockade  of  the 
southern  coast,  by  an  American  war 
steamer,  on  her  way  from  England 
to  Nassau,  N.  P.,  condemned  as 
intending  to  run  the  blockade ; 
Nassau  being  a  port  which,  though 
neutral  within  the  definition  fur- 
nished by  international  law,  was 
constantly  and  notoriously  used  as 
a  port  of  call  and  transshipment  by 
persons  engaged  in  systematic  vio- 
lations of  blockade,  and  in  the  con- 


veyance of  contraband  of  war  ;  the 
vessel  and  cargo  being  consigned 
to  a  house  well  known,  from  pre- 
vious suits,  to  the  court  as  so  en- 
gaged ;  the  second  officer  of  the 
vessel,  and  several  of  the  seamen, 
examined  /;/  preparafori'o,  testif)'- 
ing  strongly  that  the  purpose  of 
the  vessel  was  to  break  the  block- 
ade ;  and  the  owner,  who  was  heard, 
on  leave  given  to  him  to  take  fur- 
ther proof  touching  the  use  he  in- 
tended to  make  of  the  steamer  after 
arrival  in  Nassau,  and  in  what  trade 
or  business  he  intended  she  should 
be  engaged,  and  for  what  purpose 
she  was  going  to  that  port,  saying 
and  showing nothingatall  onthos 
points." — The    Pearl,   5   Wallace, 

574- 

'  Dahlgren,  Int.  Law,  p.  54  ;  Up- 
ton, p.  287;  Hall,  §263.  "The  liabil- 
ity to  confiscation,  which  attaches 
to  a  vessel  that  has  contracted  guilt 
by  breach  of  blockade,  does  not  at- 
tach to  her  longer  than  until  the 
end  of  her  return  voyage." — The 
Wren,  6  Wallace,  582 ;  the  Weel- 
7iaard  Van  Pilla^u,  2  Rob.  Adm. 
Rep.  p.  128  ;  the  Lisette,  6  Ibid.  p. 
387- 
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with  the  port  is  revived  in  favor  of  neutrals,  and  continues  to 
exist  until  the  blockade  is  formally  and  effectively  re-estab- 
lished/ 

If  the  vessels  of  a  blockading  squadron  are  dispersed  by  a 
storm,  the  binding  character  of  the  blockade  undergoes  no 
change.  The  vessels  of  the  squadron  return  to  their  stations, 
the  blockade  is  resumed  without  notice,  and  neutral  vessels 
approach  at  their  peril.° 

Pacific  Blockade.  The  right  to  establish  what  is  called  a 
pacific  blockade  has  been  asserted  on  several  occasions  since 
the  beginning  of  this  century.  It  has  never  been  regarded 
as  a  war  measure ;  nor  does  it  resemble,  except  in  name,  the 
belligerent  right  of  blockade  which  is  sanctioned  by  inter- 
national law.  Pacific  blockades  have  always  been  made  the 
subject  of  protest  by  neutrals,  as  unduly  interfering  with  neu- 


'  "  A  public  blockade — that  is  to 
say,  a  blockade  regularly  notified 
to  neutral  governments,  and,  as 
such,  distinguished  from  a  simple 
blockade,  or  such  as  may  be  estab- 
lished by  a  naval  officer  acting  on 
his  own  discretion  or  under  direc- 
tion of  his  superiors — must,  in  the 
absence  of  clear  proof  of  a  discon- 
tinuance of  it,  be  presumed  to  con- 
tinue until  notification  is  given  by 
the  blockadinggovernment  of  such 
discontinuance." — The  Circassian, 
2  Wallace,  135.  V  Calvo,  §§  2870- 
2879;  Hall,  §261;  III  Phillimore. 
§295;  II  Ortolan,  p.  344;  II  Fer- 
guson, §  280 ;  Dana's  Wheaton,  § 
513,  note  233.  "The  occupation  of 
a  city  by  a  blockading  belligerent 
does  not  terminate  a  public  block- 
ade of  it  previously  existing,  the 
city  itself  being  hostile,  the  oppos- 
ing enemy  in  the  neighborhood, 
and  the  occupation  limited,  recent, 
and  subject  to  the  vicissitudes  of 
war.  Still  less  does  it  terminate  a 
blockade  proclaimed  and  main- 
tained not  only  against  that  city, 
but  against  the  port  and  district 
31 


commercially  dependent  upon  it 
and  blockaded  by  its  blockade." — 
The  Circassian,  2  Wallace,  135. 
"  The  blockade  of  the  coast  of 
Louisiana,  as  established  there,  as 
on  the  rest  of  the  coast  of  the 
Southern  States  generally  by  the 
proclamation  of  April  19,  1861 
(12  Stat.  1258),  was  not  terminat- 
ed by  the  capture  of  the  forts  be- 
low New  Orleans  in  April,  1862, 
by  Commodore  Farragut,  and  the 
occupation  of  the  city  by  General 
Butler  on  May  6,  1862,  and  the 
proclamation  of  the  President  of 
May  12,  1862  (12  Stat.  1263),  de- 
claring that  after  June  ist  the 
blockade  of  the  port  of  New  Or- 
leans sliould  cease.  Hence  it  re- 
mained in  force  at  Calcasieu,  on 
the  west  extremity  of  the  coast  of 
Louisiana,  as  before." — The  Bai- 
^^'•t'rry,  2  Wallace,  474;  the  Trihcten, 
6  Robinson,  65 ;  the  Hoffnung, 
Ibid.  387. 

•' V  Calvo,  §2871:  III  Phillimore. 
§  294;  the  Columbia,  i  Rob.  Adm, 
Rep.  p.  1 54- 


482  THE   ELEMENTS   OF   INTERNATIONAL   LAW 

tral  trade.  That  such  an  operation  is  not  a  war  measure  is 
shown  by  the  action  of  prize-courts  in  "refusing  to  condemn 
as  prize  because  war  did  not  exist.'"  It  must,  therefore,  be 
regarded  as  a  measure  falHng  short  of  war,  and  must  be  jus- 
tified, in  any  particular  case,  by  the  injury  suffered  by  the 
state  which  resorts  to  it  as  a  measure  of  obtaining  redi-ess. 
The  first  instance  of  such  a,  blockade  was  that  declared  by 
England,  Russia,  and  France  against  the  Greek  ports  of  Tur- 
key in  1827.  Others  were  declared  by  England  and  France 
against  the  Argentine  Republic  in  1838,  and  by  France 
against  Mexico  in  1837.  The  former  of  these  was  maintained 
for  ten  years,  the  latter  for  less  than  two,  teftTiinatitig  With 
the  capture  of  the  castle  of  San  Juan  de  Ulloa  in  1838.' 


References.  For  a  discussion  of  this  subject,  see  Hall,  chap,  viii.;  Boyd's 
Wheaton,  §§  509-523;  Bluntschli,  §§  827-840;  Lawrence,  "International 
Law."  §§  269-276;  II  Halleck,  chap.  xxv. ;  Manning,  bk.  v.  chap,  ix.; 
II  Wildman,  pp.  178-210;  Dahlgren,  pp.  25-65,  129-142;  Woolsey,  §§ 
202-207;  Nys,  "  La  Guerre  Maritime,"  chap,  iv.;  Glass,  "  Marine  Inter- 
national Law,"  pp.  423-462;  V  Calvo,  §§  2827-2938;  II  Ferguson,  §§ 
269-281;  III  Phillimore,  pp.  473-521 ;  II  Twiss,  §§  98-120;  Risley,  pp. 
239-248;  Dana's  Wheaton,  §§  509-524,  notes  232-235;  II  G.  F.  De 
Martens,  §  320;  Kliiber,  §§  297,  298;  Heffter,  pp.  289-294;  Hautefeuille, 
"Droits  des  Nations  Neutres,"  vol.  ii.pp.  189-272;  Ortolan,  "  Diplomatic 
de  la  Mer,"  and  Wheaton's  "  History,"  etc.  pp.  137-144.  See,  also,  the 
valuable  notes  on  this  subject,  under  the  title  "  Blockade,"  in  Dana's 
and  Lawrence's  editions  of  Wheaton. 

'  Dahlgren,  Int.  Law,  p.  27.  Conflict  of  International  Rights." 

'  See  the  title  "  Pacific  Block-  See,  also,  vol.  xix.  Revue  de  Droit 
ades"  in  the  chapter  entitled  "The     Int.  pp.  245, 377. 


CHAPTER  XV 
THE   RIGHT   OF   SEARCH 

Nature  of  the  Right.  The  belligerent  rights  which  have 
already  been  discussed — of  capturing  enemy  property  at  sea, 
of  seizing  cpntraJDand  of  war,  and  of  blockading  the  coasts  and 
harbors  of  an  enemy  —  could  none  of  them  be  made  effective 
were  not  belligerents  also  accorded  the  right  to  stop  and  search 
all  neutral  merchant  vessels  on  the  high  seas,  for  the  purpose 
of  ascertaining  their  nationality  and  destination,  the  character 
and  ownership  of  their  cargoes,  and  to  effect  their  capture, 
should  the  result  of  such  examination  show  a  liability  to  capt- 
ure to  exist.' 

When  mid  WJiere  Exercised.  The  right  to  stop  and  examine 
neutral  vessels  on  the  high  seas  is  called  the  belligerent  right 
of  search.  It  comes  into  existence  at  the  outbreak  of  war,  and 
is  terminated  by  the  treaty  of  peace.  Neutral  merchant  ves- 
^pl^,  of  wh^tsoeyer  character,  are  subject  to  its  exercise,  and 
rnust  submit  to  search  when  required  to  do  so,  in  time  of  war, 
b)y  4  properly  documented  armed  vessel  of  either  belligerent. 
If  they  refuse,  or  resist,  they  are  subject  to  seizure  and  con- 
demnation. If  the  right  be  exercised  by  a  belligerent  in  a 
manner  not  warranted  by  the  law  of  nations,  or  in  violation 
of  the  terms  of  a  treaty,  the  remedy  must  be  sought  through 
the  rieutral  government:  under  whose  flag  the  ship  sails.     As 

•II    Halleck,   pp.  267,  268;    the  523,524;    II  Twiss,  p.  177;  Vattel, 

Maria,  \  Rob.  Adm.  Rep.   p.  360;  )iv.  iii.  chap.  vii.  §§  ni-116;  Bello, 

Ibe  Antelope,  10  Whcaton,  66  ;  the  Derecho  Internacional.partii.cliap. 

Anna  Marin,  2  Ibid.  327;   II  Or-  viii.  %  \o\  te  Louis,  2  Dod.  Adm. 

r^plan,  liv.   iii.  chap.  vii. ;    Pistoye  Rep.    p.    210;    vol.  xix.    Rcyue  ide 

et    Duverdy,    tit.    v.    chap.    i.  ;    I  Droit.  Int.  p.  367  ;  vol.  .\x  \\w\.  pp. 

Kent,  p.  153;    III  Phillimore,  pp.  349.4^7. 
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to  place,  the  right  of  search  may  be  exercised  wherever  a 
capture  may  lawfully  be  made — i.  e.,  on  the  high  seas  or 
within  the  territorial  waters  of  either  belligerent,  but  never 
in  neutral  waters.' 

Hoiv  Exercised.  The  manner  in  which  the  belligerent  right 
of  search  is  to  be  exercised  is  determined  by  the  usage  of  na- 
tions, except  in  those  cases  in  which  it  has  been  made  the 
subject  of  treaty  stipulation.  Many  such  treaties  are  in  ex- 
istence, and  they  specify,  in  considerable  detail,  the  manner 
in  which  the  search  shall  be  conducted  by  war-ships  carrying 
the  flags  of  the  signatory  powers.  The  duty  of  submitting  is 
only  incumbent  upon  neutral  merchant  vessels.  Public  armed 
vessels  are  not  subject  to  visitation,  either  in  time  of  peace  or 
war,  and  the  merchant  vessels  of  a  belligerent  are  justified  in 
resorting  to  any  measures,  either  of  flight,  resistance,  or  de- 
ception, which  are  calculated  to  enable  them  to  escape  search 
and  inevitable  capture.  The  right  of  search  may  be  exercised 
by  the  regularly  commissioned  ships-of-war  of  a  belligerent, 
or  by  duly  authorized  privateers  in  the  service  of  those  states 
which  still  retain  the  right  to  use  that  species  of  naval  force 
in  time  of  war.'* 

'Hall,  §270;  III  Phillimore,  pp.  tain  forexaminationisaright  which 
522-525,  530-533;  II  Twiss,  pp.  a  belligerent  may  exercise  over 
176,  177;  II  Ferguson,  §  237;  II  every  vessel,  except  a  national  ves- 
Ortolan,  liv.  iii.  chap.  vii.  "The  sel,  which  he  meets  with  on  the 
right  of  search  is  not  a  right  ocean.  The  principal  right  neces- 
wantonly  to  vex  or  control  neu-  sarily  carries  with  it  all  the  means 
tral  commerce  or  indulge  in  idle  essential  to  its  exercise ;  among 
curiosity.  It  is  a  right  growing  out  these  may  sometimes  be  included 
of,  and  ancillary  to,  the  greater  the  assumption  of  the  disguise  of  a 
right  of  capture,  and  can  never  friend  or  an  enemy,  which  is  law- 
arise  except  as  a  means  to  that  ful  stratagem  of  war." — The  Eh-a- 
end." — The  Nereide,  9  Cranch,  388  nor,  2  Wheaton,  345  ;  the  Antelope, 
[4.27].     "The  right  of  visitation  and  10  Ibid.  66. 

search  is  a  belligerent  right  which  "^  II  Twiss,  pp.  176,  177  ;  Hall,  § 

cannot  be  drawn  into  question,  but  273;   III  Phillimore,  pp.  536-542  ; 

must  be  conducted  with  as  much  the  Mariana  Flora,  11  Wheaton, 

regard  to  the  safety  of  the  vessel  i;    II    Ortolan,  liv.  iii.  chap,  vii.; 

detained   as  is    consistent  with   a  II  Ferguson,  §  238  ;  vol.  xix.  Revue 

thorough  examination  of  her  char-  de  Droit  Int.  p.  367;  vol.  xx.  Ibid, 

acter   and    voyage." — The    Anna  pp.  349,487. 
Maria,  1  Wheaton,  327.     "  To  de- 
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Under  ordinary  circumstances,  a  man-of-war,  in  executing 
the  right  of  search,  hoists  its  national  color,  and  fires  an  un- 
shotted  gun,  as  a  signal  to  heave  to.  This  is  called  the  coup 
d'assurance,  or  affirming  gun  ;  and  it  is  the  duty  of  the  neutral 
ship,  on  receiving  this  signal,  to  heave  to  at  once  and  hoist 
her  proper  national  flag.  Should  the  signal  not  be  obeyed, 
and  should  the  failure  to  obey  indicate  an  intention  to  resist 
search,  the  belligerent  cruiser  is  justified  in  resorting  to  such 
measures  of  force  as  will  compel  obedience  to  its  summons. 
An  attempt  at  flight,  unaccompanied  by  resistance,  has  been 
held  not  to  involve  the  ship  making  it  in  the  penalty  for  re- 
sisting search.' 

The  distance  at  which  the  searching  vessel  shall  remain  is 
determined  by  the  judgment  of  her  commanding  officer,  based 
upon  the  circumstances  of  wind  and  tide,  upon  the  character 
of  the  vessel  to  be  searched,  and  the  necessity  of  remaining 
within  easy  supporting  distance  of  the  boat's  crew  by  whom 
the  search  is  carried  on.  The  distance  at  which  a  man-of-war 
shall  remain,  when  not  regulated  by  treaty,  is  now  a  matter  of 
but  little  importance.  It  was  not  so,  however,  in  former  times, 
when  the  right  of  search  was  executed  by  privateers,  whose 
methods  of  search  and  capture  were  not  above  suspicion,  and 
when  piracy  was  a  crime  of  much  more  frequent  occurrence 
than  at  present.'' 

Duty  of  Boarding  Party.  An  officer  is  sent  on  board  to 
conduct  the  search.  He  is  accompanied  by  a  boat's  crew, 
and  by  one  or  two  persons  to  assist  him  in  the  performance 
of  his  duty.     The  purpose  of  the  search  may  be  : 

'  II  Twiss,  pp.  180-183;  m  ly  insisted  ui)on  than  formerly. 
Phillimore,  j^p.  5.^7-541;  the  Ma-  To  detain  for  examination  is  a 
riana  Flora,  11  Wheaton,  42;  II  right  which  a  belligerent  may  ex- 
Ferguson,  §  238;  II  Ortolan,  liv.  ercise  over  every  vessel,  except 
iii.  chap.  vii.  \).  249;;  II  Halleck,  a  national  vessel,  whicli  he  meets 
pp.  285-287;  Hall,  §§  270-277;  on  the  ocean." — The  Eleanor,  2 
Snow,  pi>.  159-162;  Glass,  pp.  I  55-  Wheaton,  345.  "Public  vessels 
164.  of  a  neutral  power  are  not  subject 

'"The    limitation    as    to    the  to  search  by  a  belligerent  armed 

strength  of  the  search-party  can  vessel     in     time     of     war." — The 

be  traced  to  a  similar  origin,  and,  Eleanor,     2     Wheaton,     345;     the 

like  the  former,  is  now  less  strong-  Antelope,  10  Ibid.  66. 
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(a.)  To  ascertain  from  the  ship's  papers  the  nationality  and 
destination  of  the  vessel. 

(d.)  To  ascertain  from  the  same  source  the  character  and 
destination  of  the  cargo, 

(c.)  When  the  papers  do  not  contain  satisfactory  informa- 
tion as  to  the  character  and  destination  of  the  ship  and  cdrgd, 
to  ascertain  those  facts  by  actual  inspection.* 

If  the  ship's  papers  are  in  regular  form,  and  show  a  6dfia 
fide  neutral  origin  and  destination  of  ship  and  cargo,  the  fact 
of  the  search  having  been  made  is  noted  upon  them  by  en- 
dorsement, the  search-party  retires,  and  the  vessel  is  allowed 
to  proceed  on  its  voyage. 

If  the  papers  indicate  a  hostile  destihatibn,  the  manif&fets, 
invoices,  and  bills  of  lading  are  examined,  to  ascertain  whether 
there  are  contraband  articles  on  board.  If  such  be  fdiind,  of 
if  the  vessel  be  destined  to  a  blockaded  port,  the  ship  is  de- 
clared a  prize,  her  papers  are  sealed,  and  she  is  sent  into  port 
undeir  a  prize -master  for  adjudication.  A  similar  cotirse  is 
pursued  if  there  is  sufficient  ground  for  believing  that  hfei- 
papers  are  false,  if  any  of  them  are  concealed  or  have  been 
destroyed  with  a  view  to  evade  exartiimiatidri,  Of"  if  spdliatioH 
has  been  practised." 

Release  of  Vessel  oh  Surrender  of  Conlrabahd  Cargo.  A  prac- 
tice has  obtained  to  some  extent  of  releasing  a  neutral  shi^ 
and  allowihg  it  to  continue  its  voyage  on  conditioh  that  the 
contraband  part  of  the  cargo  be  surrendered.  This  rnethod 
of  procedure  is  irregular,  without  warrant  of  law,  and  is  like- 
ly to  lead  to  serious  complications.  The  captor,  by  assumirig 
some  of  its  functions,  greatly  embarrasses  the  proper  prize- 
court  in  its  action  upon  the  captured  property.  The  ship's 
papers,  which  in  most  cases  constitute  all  the  evidence  Upon 
which  the  court  bases  its  decree,  remain  with  the  neutral  ves- 
sel, and  the  court  is  obliged  to  proceed  in  the  case  without 

'  Dahlgren.Int.Law,  p.  loo;  Snow,  ton,  262;  I  Pistoye  et  Duvferdy;  p. 

pp.  1 59-161  ;  Glass,  pp. 1 58-162  ;  III  237;  Annuaire,  Inst,  de  Droit  Itlt. 

Dig.  Int.  Law,  §  325.  1883,  p.  214;    III   Phillimore,  pp. 

'  Hall,  §  273 ;  the  Eleanor,  2Whea-  533-536. 
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sufficient  information.  The  master,  under  his  general  author- 
ity as  such,  cannot  effect  a  legal  surrender  of  a  portion  of  his 
cargo  in  such  a  way  as  to  bind  the  owners.  His  action,  there- 
fore, in  a  doubtful  case,  leaves  to  the  owners  the  right  of 
demanding  through  their  government  the  restoration  of  the 
surrendered  cargo.  For  these  reasons  the  practice  should  not 
be  resorted  to  unless  authorized  by  treaty,  or  unless  the  owner, 
either  personally  or  by  his  duly  authorized  representative,  gives 
a  legal  consent  to  the  proposed  surrender.' 

Resistance  to  Search  or  Capture.  The  right  to  evade 
search  or  to  resist  capture  depends  upon  the  nationality  of 
the  ship  upon  which  such  right  is  attempted  to  be  exercised. 
As  the  merchant  vessel  of  a  belligerent  and  any  property  of 
the  enemy  which  it  carries  are  alike  subject  to  capture,  the 
penalty  of  condemnation  is  not  increased  or  affected  by  re- 
sistance or  evasion ;  an  enemy's  merchant  ship  may  therefore 
resist,  or  may  resort  to  fraud,  deceit,  or  stratagem  in  order  to 
ev^de  search  or  avoid  capture.^  In  respect  to  neutral  ships, 
hovvever,  the  matter  rests  upon  quite  a  different  basis.  The 
existence  of  the  right  of  search  on  the  part  of  the  belligerents 
implies  the  existence  of  a  corresponding  duty  of  submission 
on  the  part  of  the  neutral.  A  neutral  merchant  ship  is,  there- 
fore, bound  to  submit  to  search,  in  time  of  war,  upon  the  de- 
mand of  a  public  armed  vessel  or  a  lawfully  commissioned 
cruiser  of  either  belligerent;  if  resistance  be  attempted,  or  if 
fraud,  deceit,  or  spoliation  be  resorted  to,  the  effect  will  be  to 
cause  the  condemnation  of  the  property  so  withdrawn  from 
search  or  examination.  The  belligerent  is  also  authorized,  in 
the  event  of  resistance,  to  use  such  force  as  will  enable  him  to 
execute  the  search  or  to  effect  the  capture." 

•  Dana's  Wheaton,  p.  665,  note.  Bluntschli,  §§   819-826;    Glass,  p. 

See,  also,  note  i,  p.  456,  ante.  164;  the  Maria,  I  Rob.  Adni.  Rep. 

'  The  Ca(/iarma  Elizabeth,  5  Rob.  p.  375  ;  the  Dcspatcli,  3  Ibid.  p.  279 ; 

Adm.  Rep.  p.  232.  \\\q.  lilsahcA,  Ibid.  p. 408;  the /V;-/.y- 

Ml  Halleck,  p.   287;    Snow,  pp.  sima  Conccpcion,  5  Ibid.  p.  33;  the 

I  59-161  ;  II  Ortolan,  pp.  259,  260  ;  Fanny,  i  Dodson,  Ibid.  p.  448;  the 

Hall.  §§  275,  276;  V  Calvo.§§  2961-  Topaz,  2  Acton,    Ibid.   p.  20;   the 

2968;  HI    Phillimore,  §§  336-340;  Short  Staple,   9    Cranch,    55;   the 
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The  Right  of  Convoy.  At  a  time  when  the  rules  of  mari 
time  capture  were  rigidly,  and  at  times  harshly  and  unjustly, 
enforced,  it  is  not  remarkable  that  neutrals  should  have  sought 
to  mitigate  their  severity  by  advocating  methods  which,  while 
securing  to  belligerents  their  existing  rights,  were  also  calcu- 
lated to  relieve  neutral  commerce  from  some  of  the  burdens 
to  which  it  was  exposed  in  war.  The  most  important  attempt 
of  this  kind  was  that  originated  by  the  Baltic  powers  towards 
the  close  of  the  last  century,  which  has  become  known  as  the 
right  of  convoy.  It  was  contended,  in  behalf  of  those  powers, 
that  the  presence  of  a  public  armed  vessel,  with  a  fleet  of  neu- 
tral merchant  ships,  was  sufficient  to  exempt  them  from  search 
upon  proper  assurance  being  given,  by  the  commanding  officer 
of  the  armed  vessel,  that  the  ships  under  his  convoy  contained 
neither  enemy  goods  nor  contraband  of  war.  In  this  form  the 
right  was  first  asserted  by  Sweden,  and  later  by  Holland,  in 
the  seventeenth  century.  The  latter  power,  however,  upon 
becoming  a  belligerent,  changed  its  policy,  and  refused  to  rec- 
ognize a  practice  for  which  it  had  formerly  contended  as  a 
neutral.  Renewed  interest  was  shown  in  the  subject  between 
the  years  1780  and  1800,  during  which  period  several  treaties 
were  entered  into,  chiefly  by  the  Baltic  powers,  stipulating  for 
the  exemption  from  search  of  neutral  vessels  under  neutral 
convoy.' 

Nereide,  Ibid.  388;  the  Atlanta,  3  violated  by  such  an  act  on  his  part 

Wheaton,  409.     "  If  a  «^«/r^?/ mas-  — liipiDii  aiirihus  tefieo^and  if  he 

ter  attempts  a  rescue,  he  violates  can  withdraw  himself,  he  has  a  right 

a  duty  which  is  imposed  upon  him  to  do  so." — The    Catharina  Eliza- 

by  the  law  of  nations,  to  submit  to  beth,  5  Rob.  Adm.  Rep.  p.  232. 

come  in  for  inquiry  as  to  the  prop-  '"  The  first  and  great  object  of  the 

erty  of  the  ship  or  cargo  ;  and   if  attention  of  an  officer  appointed  to 

he  violates  that  obligation  by  a  re-  a  service  of  this  kind  is  the  care  of 

currence  to  force,  the  consequence  his  convoy.    He  is  not  at  liberty  to 

will  undoubtedly  reach  the  property  desert  it  for  the  purpose  of  acquir- 

of  his  owner;  and  it  would,  I  think,  ing  any  advantage  to  himself,  nor 

extend  also  to  the  confiscation  of  is  he  to  volunteer  any  attack  upon 

the  wliole  cargo  intrusted    to  his  the  enemv,  if  it  takes  him   away 

care,  and  thus  fraudulently  attempt-  from  his  first  great  duty.     But,  as 

ed  to  be  withdrawn  from  the  rights  far  as  consistent  with  that  duty,  he 

of  war.     With  an  i?«if;//>' master  the  may  pursue  his  own   interest,  and 

case  is  very  difjerent.     No  dut}^  is  may  attack  and  annoy  the  enemy 
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The  introduction  of  the  new  rule  was  vigorously  opposed 
by  Great  Britain,  a  power  at  that  time  more  interested  than 
any  other  in  the  maintenance  of  belligerent  rights  at  sea.  The 
position  assumed  by  that  government  was,  in  substance,  stated 
by  Sir  William  Scott,  in  the  case  of  the  Maria,  and  may  be 
summarized  as  follows : 

{a^  The  laws  of  maritime  capture  give  to  a  belligerent  an 
incontestable  right  to  stop  and  search,  on  the  high  seas,  all 
neutral  merchant  vessels. 

((^.)  A  search,  to  be  lawful,  must  be  exercised  directly  by 
the  belligerent  cruiser,  a  separate  search  being  made  in  the 
case  of  each  neutral  vessel  encountered. 

(<:.)  A  neutral  government  cannot  interpose  its  authority 
between  a  belligerent  armed  vessel  and  a  neutral  merchant 
ship,  by  giving  to  one  of  its  public  vessels  instructions  which 
are  calculated  to  abridge,  in  any  manner,  the  belligerent  right 
of  search. 

(^.)  The  resistance  of  a  convoying  ship  amounts,  in  effect, 
to  resistance  to  search  on  the  part  of  the  merchant  vessels  com- 
posing the  convoy,  and  involves  them  in  the  penalty  of  con- 
demnation for  such  resistance  of  search.' 

As  England  was  at  that  time  sufficiently  powerful  at  sea  to 
maintain  its  view  against  the  opposition  of  any  existing  state, 
the  neutral  powers  regarded  the  emergency  as  one  of  such  im- 
portance as  to  seriously  threaten  the  very  existence  of  their 
commerce.  To  protect  their  menaced  interests,  a  treaty  was 
negotiated  which  created  the  defensive  alliance  known  as  the 
Armed  Neutrality  of  1800,  the  purpose  of  which  was  to  main- 
tain the  principle  of  convoy  as  described 'in  the  treaty.  In 
1 80 1,  however,  Russia,  though  a  party  to  the  Armed  Neu- 
trality, entered  into  an  agreement  recognizing  the  right  of  a 
belligerent  to  visit  neutral  merchant  vessels  sailing  under  a 

in  anyway  that  may  appear  to  him  care,  and  may  take  the  benefitof  the 

advantaj^eous.       He   may   capture  prizes  which  he  may  have  the  good- 

llie  ships  and  goods  of  the  enemy,  fortune  to  make."  —  The  Galen,  i 

provided    he    does  not    witiidraw  Dodson,430. 

himself  from  the  duty  of  protect-  '  The  Maria,  \  Rob.  Adm.  Rep. 

ing  the  vessels  placed   under   his  p.  340;  see,  also,  note  3,  p.  483,  <i«/<r. 
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convoy;  and  the  cohstantly  increasing  maritime  power  of  Eng- 
land sufficed  to  defer  indefinitely  the  general  adoption  of  the 
principle  of  convoy  as  a  rule  of  international  law.  Since  the 
beginning  of  this  century  the  right  has  been  stipulated  for  in 
a  number  of  treaties,  to  which  the  Continental  states  of  Europe 
have  been  parties.  England  alone  refuses  to  recognize  the 
right,  even  as  a  part  of  the  conventional  law  of  nations,  as  she 
has  ever  denied  its  existence  as  a  custom  based  upon  general 
international  usage.' 

The  views  held  as  to  the  right  of  convoy  by  the  different 
departments  of  the  United  States  Government  have  been  at 
considerable  variance.  The  political  departments  have  uni- 
formly recognized  its  existence,  and  have  endeavored  to  secure 
its  general  acceptance  by  treaty.  The  United  States  Navy 
Regulations  provide  in  considerable  detail  for  the  manner  in 
which  the  right  of  convoy  shall  be  exercised  by  its  public  armed 
vessels.  If  the  convoyed  vessel  is  bound  to  a  belligerent  port 
the  commander  of  the  convoy  is  to  require  proof  that  there  are 
no  contraband  articles  on  board;  and  without  such  proof  he  is 
not  to  afford  her  protection  against  a  belligerent  cruiser,  unless 
specially  directed  to  do  so;  "he  is  not  to  permit  the  vessels 
under  his  protection  to  be  searched  or  detained  by  any  bel- 
ligerent cruiser."  *  The  judicial  department,  on  the  other  hand, 
has  followed  the  English  precedents  in  denying  the  existence 
of  the  right  of  convoy  as  a  rule  or  principle  of  international 
law.^ 

At  the  present  time  it  is  not  believed  that  any  serious  ob- 
jection would  be  offered  by  any  modern  state  to  the  general 
adoption  of  the  principle  of  convoy  as  a  rule  of  international 
law,  under  such  restrictions  as  would  be  calculated  to  prevent 
abuse,  and  accompanied  by  such  conditions  as  would  secure  to 
belligerents  a  right  as  effective  as  that  which  they  now  enjoy. 

'  Hall,  §272;  II  Halleck,  pp.  291-  the  Maria,  i   Rob.  Adm.  Rep.  p. 

295;  Boyd's  Wheaton,  §§  525-537;  340. 

Ill  Phillimore,  pp.  544-558;  II  Or-  *  Par.  410,  Navy  Regulations  of 

tolan,  liv.  iii.  chap.  vii.  pp.  261-282  ;  the  United  States,  1896  ;  Snow,  pp. 

Dana's  Wheaton,  §  526,  note  242;  160,  161;  Glass,  pp.  165-168. 

I  Kent  (Holmes's  ed.),  pp-  153-156;  ^  III  Dig.  Int.  Law,  §  346. 
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That  such  a  rule  has  not  been  adopted,  or  seriously  advocated, 
is  doubtless  due  to  the  fact  that  the  necessity  for  its  existence 
has  passed  away.  The  introduction  of  steam  navigation  in- 
volved an  imniediate  and  radical  reorganization  of  the  carrying 
trade  of  the  world.  The  establishment  of  steamship  lines,  upon 
the  old  routes  of  commerce,  has  monopolized  a  trade  which 
was  formerly  carried  on  in  sailing  vessels,  and  it  is  no  longer 
regarded  as  desirable  that  even  sailing  vessels,  in  time  of  war, 
should  move  in  fleets  or  convoys. 

Searches  Authorized  in  Time  of  Peace.  The  right  of 
search  has  been  shown  to  be  a  belligerent  right,  and  so  exist- 
ent only  in  time  of  war.  In  time  of  peace  a  right  of  visitation 
or  search  is  recognized  in  the  following  cases: 

{a.)  SearcJi  to  Execute  Revenue  Laws.  Merchant  vessels 
coming  into  the  jurisdiction  of  a  state  are  subject  to  such  in- 
spection, and  their  cargoes  to  such  examination  and  search,  as 
are  warranted  by  the  municipal  laws  of  that  state,  or  are  neces- 
sary to  the  enforcement  of  its  sanitary  and  customs  regulations. 
A  vessel  which  attempts  to  evade  such  inspection,  at  any  time 
iduring  its  sojourn,  may  be  detained  and  subjected  to  such 
penalties  as  are  authorized  by  the  laws  of  the  offended  state. 
It  is  questionable  whether  the  right  exists  of  pursuing  such 
vessels  upon  the  high  seas,  and  of  effecting  their  capture  beyond 
the  jurisdictional  waters  of  the  captor's  state.'  If  such  right 
exists  at  all,  it  is  based  upon  international  comity,  and,  in  any 
particular  case,  its  exercise  must  be  justified  by  the  emergency 
existing,  in  which  event  the  government  to  which  the  offending 

'  Dana's  Wheaton,§  179,  note  108;  ters,  to  go  on  board  of  vessels  in 
the  Louis,  2  Dodson,  Adni.  Rep.  p.  any  port  of  the  United  States,  or 
246;  the  Hovering  Acts  (1736),  9  within  four  leagues  of  the  coast 
Geo.  II.  chap.  XXXV. ;  Vattel,  liv.  i.  thereof,  if  bound  to  the  United 
chap,  xxiii.  §  281  ;  Church  vs.  flub-  States,  whether  in  or  out  of  their 
bard,  2  Cranch,  187.  The  prac-  respective  districts,  for  the  pur- 
ticc  of  the  United  States  in  this  poses  of  demanding  the  manifests, 
regard  is  regulated  by  the  require-  and  of  examining  and  searching 
nients  of  section  3067  of  the  Re-  the  vessels ;  and  those  officers  re- 
vised Statutes,  which  provides  that  spectively  shall  have  free  access  to 
"  it  shall  be  lawful  ff)rall  collectors,  the  cabin  and  every  other  part  of 
naval  officers,  surveyors,  inspectors,  fL  vessel." 
ail{i  ihc  officers  (>f  the  revenue-cut- 
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vessel  belongs  may,  and  usually  does,  waive  its  strict  rights  in 
the  premises,  and  declines  to  protect  its  subjects  in  wrong- 
doing.' 

{b.)  Search  on  Suspicion  of  Piracy.  Public  armed  vessels  of 
any  state  are  justified,  when  reasonable  grounds  of  suspicion 
exist,  in  stopping  vessels  on  the  high  seas  which  are  believed 
to  be  engaged  in  piratical  undertakings.  If  the  search  be  made 
in  good  faith,  and  upon  grounds  warranting  a  suspicion  of 
piracy,  no  claim  for  damage  can  be  established,  even  in  cases 
where  the  character  of  the  ship  visited  proves  to  be  legitimate."' 

{c.)  Search  of  Merchant  Ships  by  War  Vessels  of  the  same 
State.  The  public  armed  vessels  of  a  state  may  execute  such 
visits  of  search  and  inspection,  upon  merchant  vessels  of  the 
same  nationality,  as  are  authorized  by  the  laws  of  the  state 
under  whose  flag  they  sail.  This  is  a  question  of  municipal 
law  pure  and  simple,  and  the  search  authorized  may  be  as 
frequent  or  infrequent,  as  lax  or  as  vigorous,  as  is  deemed  best 
by  the  government  to  which  both  vessels  belong. 

(d.)  Right  of  Approach  to  Verify  Nationality.  Public  armed 
vessels,  of  whatever  nationality,  are  also  authorized  to  approach 
merchant  vessels  on  the  high  seas  for  the  purpose  of  ascertain- 
ing their  nationality.  In  the  performance  of  this  duty,  except 
where  suspicion  of  piracy  exists,  they  are  limited  to  hailing 
and  the  use  of  flags  and  signals.  They  board  such  vessels  at 
their  peril.* 

'  II  Halleck,  p.  270;  Risley,  p.  47;  Ibid.  "The  municipal  laws  of  one 
Dana's  Wheaton,  §  124,  note  83;  nation  do  not  extend  in  their  oper- 
III  Dig.  Int.  Law,  §  326;  Hall,  §80;  ation  beyond  its  own  territory,  ex- 
Woolsey,  §  213.  "Nations  may  cept  as  regards  its  own  citizens, 
prevent  the  violation  of  their  laws  A  seizure  for  the  breach  of  the 
by  seizures  on  the  high  seas,  in  the  municipal  laws  of  one  nation  can- 
neighborhood  of  their  coasts,  and  not  be  made  within  the  territory  of 
there  is  no  fixed  rule  prescribing  another."  —  The  Apollon,  9  Whea- 
the  distance  from  the  coast  within  ton,  362. 

which  such  seizures  may  be  made."  ''  Hall.  §   81;   I   Calvo,  §  508;    II 

— Church  vs.  Hubbard,  2  Cranch,  Halleck,  pp.  273,  274;  Bluntschli, 

187.      "To  come  within  such    an  §§  343-350;  I  Dig.  Int.  Law,  §§  33, 

exception,  the  seizure  must  be  jus-  33a,  50a;  III  Ibid.  §  326. 
tifiable    under    the    laws    of    the  ^  III  Phillimore,  pp.  524,525;    I 

country    making    the    seizure." —  Ortolan,  liv.  ii.  chap,  xii.;  II  Twiss, 
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Case  of  the  "  Virginiusy  The  question  of  search  in  peace  is 
illustrated  by  the  case  of  the  Virginius.  The  Virginius  was  a 
steamer  which  had  been  specially  constructed  in  England, 
with  a  view  to  her  employment  as  a  blockade  runner.  While 
engaged  in  this  service  she  was  captured  by  one  of  the  United 
States  blockading  squadrons,  and  was  condemned  and  sold  for 
violation  of  blockade.  She  afterwards  came  into  possession 
of  the  United  States,  in  satisfaction  of  a  debt,  and  on  August 
2,  1870,  was  sold,  ostensibly  to  one  Patterson,  a  resident  of 
New  York.  At  this  sale  a  formal  certificate  of  registry  was 
issued,  giving  her  the  character  of  a  merchant  vessel  of  the 
United  States.  From  this  time  until  1873  she  was  engaged  in 
various  undertakings,  some  of  which  were  of  so  questionable  a 
character  as  to  have  involved  the  forfeiture  of  her  register,  had 
they  been  made  known  to  the  proper  authority.     No  complaint 


p.  179;  II  Halleck.  pp.  270-272; 
Woolsey,  §  213;  III  Dig.  Int.  Law, 
§  325;  the  Mariana  Flora,  11 
Wheaton.  i  ;  i  Kent,  p.  153,  note. 
"Though  the  right  of  search  of 
foreign  vessels  does  not  exist  in 
time  of  peace,  yet  a  cruiser  has 
a  right  to  approach  for  purposes 
of  observation."  —  The  iMarmna 
Flora,  II  Wheaton,  i.  "The  vessel 
approached  is  under  no  obligation 
to  lie  by,  but  neither  has  she  a  right 
to  fire  on  a  cruiser  approaching, 
upon  a  mere  conjecture  that  she  is 
a  pirate;  and  if  this  be  done,  the 
cruiser  may  lawfully  repel  force  by 
force  and  capture  her."  —  Ibid. 
"There  is  no  obligation  to  affirm 
a  flag  with  a  gun  by  an  American 
cruiser  in  time  of  peace."  — Ibid. 
"When  a  vessel  interrogated  at 
sea  answers  either  in  words  or  by 
hoisting  her  flag,  the  response  must 
be  taken  for  true,  and  she  must  be 
allowed  to  keep  her  way  ;  the  inter- 
rogator cannot  stop  her.  to  verify  it 
by  visitation,  search,  or  otherwise." 
—  IX  Opin.  .'Vtt.-Gen.  p.  455.  "A 
cruiser  of  one  nation  has  a  right  to 


know  the  national  character  of  any 
strange  ship  she  may  meet  at  sea, 
but  the  right  is  not  a  perfect  one, 
and  the  violation  of  it  cannot  be 
punished  by  capture  and  condem- 
nation, nor  even  by  detention." — 
Ibid.  "The  party  making  the  in- 
quiry must  raise  his  own  colors,  or 
in  some  other  way  make  himself 
fully  known,  before  he  can  lawfully 
demand  such  knowledge  from  the 
other  vessel." — Ibid.  "If  this  is 
refused,  the  inquiring  vessel  may 
fire  a  blank  shot,  and  in  case  of 
further  delay  a  shotted  gun  may  be 
fired  across  the  bows  of  the  delin- 
quent."— Ibid.  "  Any  measure  be- 
yond this  which  the  commander 
of  an  armed  ship  may  take  for  the 
purpose  of  ascertaining  the  nation- 
ality of  another  vessel  must  be  at 
his  peril."— Ibid.  "  This  right  of 
inquiry  can  be  exercised  only  on 
the  high  seas,  and  no  naval  officer 
has  the  right  to  go  into  the  harbor 
of  a  nation  with  which  his  govern- 
ment is  at  peace  to  inquire  into 
the  nationality  of  a  vessel  which  is 
lying  there." — Ibid. 
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appears  to  have  been  made  to  the  government  of  the  United 
States  as  to  her  character  or  employment  during  the  period  in 
question. 

On  October  30,  1 873,  she  sailed  from  Jamaica  for  Port  Limon, 
in  Costa  Rica,  carrying  the  American  flag,  and  provided  with 
regular  clearance  papers  from  the  American  consul  at  Kingston, 
Jamaica.  On  October  31,  while  on  the  high  seas,  about  twenty 
miles  distant  from  the  island  of  Cuba,  she  was  sighted  and 
chased  by  the  Spanish  war  steamer  Tornado.  After  a  pursuit 
of  about  eight  hours  she  was  captured  on  the  high  seas,  at  a 
point  about  sixty  miles  distant  from  the  coast  of  Cuba,  and 
twenty-three  miles  from  the  island  of  Jamaica,  in  which  direc- 
tion she  was  steaming  at  the  time.  She  was  boarded  by  an 
ofBcer  of  the  Tornado,  her  officers,  crew,  and  passengers  were 
made  prisoners,  and  she  was  sent  under  a  prize  crew  to  the 
Spanish  port  of  Santiago  de  Cuba,  where  she  arrived  on  the 
evening  of  November  i. 

At  nine  o'clock  on  the  morning  of  the  following  day  a  court- 
martial  was  convened  for  the  trial  of  the  captured  persons, 
who  were  arraigned  on  a  charge  of  piracy.  The  court-martial 
completed  its  labors  at  four  o'clock  in  the  afternoon  of  the 
same  day.  On  the  morning  of  November  4  four  persons  were 
executed,  on  the  7th  twelve,  on  the  13th  thirty-seven  more, 
including  a  number  of  British  subjects  and  citizens  of  the 
United  States. 

The  attention  of  the  Spanish  Government  was  immediately 
drawn  to  the  occurrence,  and  protests  against  the  action  of  its 
subordinate  officials  were  made  by  the  American  consuls  at 
Havana  and  Santiago  de  Cuba,  but  with  so  little  effect  that, 
on  November  14th,  the  United  States  minister  to  Spain  was 
instructed  to  demand  the  restoration  of  the  steamer,  the  return 
and  delivery  to  the  United  States  of  the  persons  who  had  been 
captured,  and  the  punishment  of  the  officials  who  had  been 
concerned  in  the  capture  of  the  vessel  and  the  execution  of 
her  crew.  He  was  also  instructed  to  demand  that  the  flag  of 
the  United  States  should  be  saluted  in  the  harbor  of  Santiago 
de  Cuba.     After  some  correspondence  between  the  two  gov- 
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ernments  an  agreement  was  entered  into  on  November  29, 
between  the  Secretary  of  State  and  the  Spanish  minister  in 
Wasiiington,  stipulating  for  the  restoration  of  the  vessel  and 
the  surrender  of  the  survivors  of  the  passengers  and  crew.  It 
was  also  agreed  that  the  flag  of  the  United  States  should  be 
saluted  on  the  25th  day  of  December  next  ensuing.  If,  how- 
ever, on  or  before  that  date,  the  Spanish  government  should 
prove  that  the  Virginiiis  was  not  entitled  to  her  American 
register,  the  salute  was  to  be  spontaneously  dispensed  with  ; 
the  United  States  agreeing  to  institute  legal  proceedings 
against  the  vessel,  if  it  should  be  found  that  she  had  violated 
any  law  of  the  United  States,  and  against  any  person  who  was 
shown  to  have  been  concerned  in  such  violation. 

The  ship  and  survivors  were  surrendered  at  Santiago  de  Cuba 
on  December  18,  1873  ;  and  it  having  been  made  to  appear,  to 
the  satisfaction  of  the  United  States,  that  the  Virginiiis  was 
not  entitled  to  carry  its  flag  and  papers,  the  Spanish  minister 
was  formally  notified  that  the  salute  would  be  dispensed  with.' 

The  following  conclusions  seem  to  be  warranted  by  the 
facts  in  the  case  : 

(^i.)  The  Virginiiis  was  not  a  pirate,  whatever  may  have 
been  the  character  of  the  transaction  in  which  she  was  en- 
gaged, and  the  Spanish  authorities  acted  without  warrant  of 
international  law  in  proceeding  against  the  crew  and  passen- 
gers for  the  crime  of  piracy. 

{b^  The  Spanish  Government  would  have  been  justified  in 
resisting  any  acts  of  war  or  hostility  directed  against  itself 
and  occurring  within  its  territorial  waters.  It  matters  not 
with  whom  such  acts  or  attempts  originated,  or  by  whom  they 
were  committed,  whether  subjects  or  aliens.  Had  the  Vir- 
giniiis, therefore,  been  found  in  Spanish  jurisdiction,  engaged 
in  landing,  or  attempting  to   land,  her  passengers   upon  the 

'  III  Dig.  Int.  Law,  §  327;    Pari,  companyir.g    property,    under   the 

Pap.  1874,  Ixxvi.  pp.  65,  85;     Hall,  law  of  nations,  are  hwl  pri»ia  facie 

pp.  263,  264,  271-274;    Woolsey,  §  evidence  of  such  property,  and  are 

214;  Boyd's  Wheaton,  §  124(1 ;  For.  of    no    force    when    shown    to   be 

Rel.    U.    S.    1876,      pp.     488-490.  fraudulent."  —  United    States    7'j. 

"Ship's  papers  and  documents  yc-  tiie  Atnistad,  15  Peters,  518  [520J. 
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coast  of  Cuba,  her  forcible  seizure  would  have  been  justified. 
Had  resistance  been  offered,  that  resistance  could  have  been 
overcome  by  force  at  any  cost  of  life  or  property.  The  treat- 
ment of  those  on  board  would  then  have  been  determined, 
according  to  the  nature  and  degree  of  their  offences,  by  the 
municipal  laws  of  Spain.  If  the  provisions  of  that  system  of 
law  had  been  affected  or  modified  by  treaty  stipulations,  guar- 
anteeing to  the  citizens  or  subjects  of  foreign  states  certain 
rights  and  privileges  in  the  event  of  their. being  charged  with 
crime  while  in  Spanish  jurisdiction,  the  government  of  Spain 
would  have  been  responsible  for  the  observance  of  the  treaty 
in  all  cases  to  which  its  provisions  applied. 

{c.)  The  pursuit  and  capture  of  the  vessel  on  the  high  seas 
was  an  act  of  very  doubtful  validity,  and  could  only  have  been 
justified,  in  any  event,  by  the  extreme  urgency  of  the  case, 
and  then  only  in  the  exercise  of  the  right  of  self-defence.  In 
this  instance  it  is  extremely  doubtful  whether  such  an  emer- 
gency existed  as  to  justify  a  resort  to  force  in  self-defence. 
The  Virgi)iMS  was  flying  the  American  flag  when  sighted,  and 
had  not  then  entered  Spanish  waters ;  until  she  did  so  enter 
them  she  was  not  subject  to  visitation  and  search,  still  less  to 
pursuit  and  capture.' 

{d.)  The  later  conduct  of  the  Spanish  authorities  in  Cuba 
can  only  be  characterized  as  unnecessary,  not  warranted  by 
the  emergency,  and  cruel  and  inhuman  in  the  extreme.  It 
was  also  contrary  to  the  stipulations  of  treaties,  and  was  gross- 
ly illegal  even  when  judged  by  the  standard  of  the  municipal 


'  "  The  Virgifiius,  though  regis-  register  and  carrying  an  American 

tered  as  an  American  vessel,  was,  flag,  she  was  as  much  exempt  from 

in   fact,  owned   by  foreigners,  and  interference  by  another  power  as 

the  registry  thereof  was  fraudulent-  though  she  had  been  lawfully  reg- 

ly  obtained  ;  and  hence,  at  the  time  istered  ;   the  question  whether  or 

of  her  capture  by  the  Spanish  man-  not   her  register  was  fraudulently 

of-war  Tornado,  she  had  no  right,  by  obtained,  or  whether  or  not  she  was 

virtueof  that  registry,  as  against  the  sailingin  violation  of  any  law  of  the 

United  States,  to  carry  the  Ameri-  United  States,  beingone  over  which 

can  flag."  —  XIV  Opin.  Att.-Gen.  such  power  could  not  then  and  there 

p.  49.     "Yet,  while  upon  the  high  rightfully  exercise  jurisdiction." — 

seas,  actually  bearing  an  American  Ibid. 
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law  of  Spain.  The  Virgittius  was  an  unarmed  merchant  ves- 
sel. She  offered,  and  was  capable  of  offering,  no  resistance 
to  search  or  capture.  Her  passengers,  at  the  instant  of  capt- 
ure, were  not  armed  or  organized,  and  so  were  incapable  of 
levying  war  against  the  authority  of  Spain,  whatever  may  have 
been  their  ultimate  intention.  So  soon  as  the  passengers  and 
crew  were  made  prisoners  they  were  absolutel)'^  powerless  to 
do  harm,  and  the  fact  that  the  ship  sailed  under  the  Ameri- 
can flag  should  have  suggested  such  reasonable  delay  in  the 
proceedings  against  them  as  would  have  sufficed  to  enable 
proper  representations  to  be  made  to  that  government  as  to 
the  service  in  which  its  flag  and  papers  were  being  used. 

{e.)  The  action  of  the  Spanish  authorities  in  this  matter 
would  not  have  been  justified  or  recognized  as  lawful  had  it 
been  performed  by  a  belligerent  in  time  of  war.  Had  a  state 
of  open  war  existed,  and  had  the  Virgi)iius  been  captured  at 
sea  with  enemy  goods  or  contraband  articles  on  board,  the 
ship  would  not  have  been  involved  in  the  forfeiture,  and  her 
passengers  and  crew  could  not  have  been  subjected  to  deten- 
tion. Had  she  been  captured  in  the  act  of  violating  a  legal 
blockade,  the  ship  and  cargo  alone  would  have  been  liable  to 
forfeiture.  Had  she  been  engaged  in  carrying  military  persons 
to  a  hostile  destination,  her  contraband  passengers  only  could 
have  been  made  prisoners  of  war.  The  crew  could  have  in- 
curred no  penal  consequences  for  their  share  in  the  transaction. 

The  Right  of  Visitation:  Impressment  of  Seamen 

The  Right  of  Visitation.  The  belligerent  right  of  search 
aas  never  been  seriously  questioned,  and  is  accepted  by  all 
nations  as  a  fact  inseparably  connected  with  the  existence  of 
war.  A  right  somewhat  resembling  it,  called  the  rigJit  of  vis- 
itatioti,  has  been  asserted  to  exist  in  time  of  peace,  but  has 
never  received  universal  sanction,  and  is  now  generally  aban- 
doned, save  in  a  few  cases,  where  it  maintains  a  lingering  ex- 
istence by  treaty.  In  the  long  controversy  which  was  carried 
on  as  to  the  assumed  legality  of  this  right,  during  the  early 
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part  of  the  present  century,  England  and  the  United  States 
were  the  principal  participants. 

It  was  maintained,  on  the  part  of  the  British  Government, 
that  the  rights  of  search  and  visitation  were  entirely  distinct 
from  each  other,  having  a  different  origin  and  purpose.  The 
riglit  of  search  was  peculiar  to  a  state  of  war.  The  rigJit  of 
visitation  existed  in  peace,  and  consisted  in  such  an  examina- 
tion of  merchant  vessels,  on  the  high  seas,  as  was  necessary  to 
determine  their  nationality,  the  sufificiency  and  regularity  of 
their  papers,  and  the  legality  of  the  undertaking  in  which  they 
V^ere  engaged. 

On  the  part  of  the  United  States,  it  was  contended  that  the 
right  of  search  was  an  incident  of  belligerency;  that  it  existed 
only  during  the  continuance  of  war,  and  not  only  did  not  ex- 
ist in  tirqe  of  peace,  but  an  attempt  to  exercise  it  was  an  in- 
vasion of  sovereignty  which,  if  not  disclaimed,  would  consti- 
tute a  just  cause  for  war.  The  controversy  was  brought  to 
an  end,  in  1858,  by  a  formal  renunciation,  ori  the  part  of  the 
British  Government,  of  the  right  of  visitation  in  time  of  peace, 
except  in  cases  where  it  was  authorized  by  treaty  stipulations. 
Of  the  justice  and  expediency  of  this  abandonment  there  can 
be  little  question.  The  crimes  of  piracy  and  the  slave-trade, 
the  prevalence  of  which  furnished  the  only  reason  for  its  ex- 
istence,  have  practically  disappeared.  Its  continued  exercise, 
therefore,  is  unnecessary,  giving  rise  to  constant  complaint  ^nd 
frequent  international  misunderstandings;  nor  can  any  good 
purpose  be  accomplished  by  it  which  could  not  be  attained  by 
the  use  of  other  and  less  questionable  means.  It  lies  within 
the  power  of  every  maritime  state  to  establish  and  maintain 
such  constant  police  supervision  over  its  merchant  marine  as 
will  prevent  its  register  from  being  improperly  used,  and  its 
flag  from  covering  transactions  which  are  not  authorized  by 
its  municipal  laws  or  sanctioned  by  the  law  of  nations." 

'  II  Halleck,  pp.  268-383;   Man-  ton,  §§    106-109,  n<^tes  66,  6t,  V 

ning,  pp.  456-464;  Ortolan,   liv.  ii.  Calvo,    §§   2939,    2940,  2954,   2992- 

chap.  xi.    pp.  253-256;    III   Philli-  3003;  Woolsev,  §§  219-221  ;  Snow, 

more,  pp.  522  -  530  ;  Dana's  Whea-  p.  1 59  ;  III  Dig.  Int.  Lfiw,  §  327  ;  the 
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Impressment  of  Seamen.  During  the  naval  wars  succeeding 
the  French  Revolution,  the  British  Government,  in  exercising 
the  right  of  search,  made  a  practice  of  extracting  certain  per- 
sons from  neutral  vessels,  claiming  that  they  were  British  sub- 
jects, and  so  liable  to  impressment  into  its  naval  service.  The 
exercise  of  this  right,  which  never  received  the  sanction  of 
international  law,  bore  with  peculiar  hardship  upon  vessels 
sailing  under  the  American  flag,  and  manned  largely  by  per- 
sons of  the  same  race  and  speaking  the  same  language  as 
those  by  whom  the  search  was  conducted,  and  upon  whose 
decision,  in  the  matter  of  nationality,  the  question  of  seizure 
largely  depended.  On  the  part  of  Great  Britain  it  was  alleged 
that  an  important  naval  war  was  being  carried  on,'  of  the  justice 
of  which  there  could  be  no  question,  and  whose  ultimate  suc- 
cess involved  the  maintenance  of  enormous  armaments  at  sea. 
To  maintain  its  position,  the  British  Government  had  been 
obliged  to  impose  heavy  burdens  upon  the  property  and  per- 
sonal services  of  its  subjects,"  many  of  whom  had  attempted 
to  evade  their  obligation  by  taking  service  in  the  merchant 
marine  of  neutral  powers.  The  continued  exercise  of  this 
right,  in  the  face  of  repeated  protests,  led  to  the  war  of  i8i2 
between  England  and  the  United  States,  which  was  terminated, 
however,  without  a  definite  settlement  of  this  important  ques- 
tion. The  controversy  was  revived  at  a  later  period,  and  was 
exhaustively  discussed  by  representatives  of  both  governments 
in  a  long  and  ably  conducted  diplomatic  correspondence.'     It 


Mariana  Flora,   ii   Wheaton,  42-  eign  ships  wherever  met  with." — 

44;  Le Louis,'!  Dodson,  Adin.  Rep.  II  Halleck,  p.  302,  note. 

p.  210.  ■'  The  United  States  Navy  Reg- 

'  "  It  has  been  estimated  that  at  illations,  ed.  1896,  par.  410,  contains 

one    time    over   seventy  thousand  the    followinj:^    provision:    "Com- 

British  subjects  were  employed  in  manders  of  [)ublic  vessels  of  war  are 

the    naval    and    merchant  services  not    to    suiter    their  vessels  to  be 

of  foreign    powers." — Ashton,  Old  searched  by  any  foreign  power  un- 

Times.  der  any  pretext,  nor  any  officers  or 

'  "  Article  45  of  the  British  Navy  men  to  be  taken  out,  so  long  as  they 
Regulations  of  1787  required  com-  have  power  of  resistance.  If  force 
manders  of  English  men-of-war  to  be  used,  resistance  must  be  con- 
demand  English  seamen  out  of  for-  tinued  as  long  as  possible.    If  over- 
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was  terminated,  so  far  as  the  American  Government  was  con- 
cerned, by  an  announcement  of  policy  contained  in  a  letter  of 
Mr.  Webster  to  Lord  Ashburton,  bearing  date  of  August  8, 
1842.  "The  American  Government,"  says  Mr.  Webster,  "is 
prepared  to  say  that  the  practice  of  impressing  seamen  from 
American  vessels  cannot  hereafter  be  allowed  to  take  place. 
That  practice  is  founded  on  principles  which  it  does  not  recog- 
nize, and  is  invariably  attended  by  consequences  so  unjust,  so 
injurious,  and  of  such  formidable  magnitude  as  cannot  be  sub- 
mitted to.  In  the  early  disputes  between  the  two  governments 
on  this  so-long-contested  topic,  the  distinguished  person  to 
whose  hands  were  first  committed  the  seals  of  this  department 
declared  that  the  simplest  rule  will  be,  that  the  vessel,  being 
American,  shall  be  evidence  that  the  seamen  on  board  are  such. 
Fifty  years'  experience,  the  utter  failure  of  many  negotiations, 
and  a  careful  reconsideration  now  had  of  the  whole  subject,  at 
a  moment  when  the  passions  are  laid  and  no  present  interest 
or  emergency  exists  to  bias  the  judgment,  have  fully  convinced 
this  government  that  this  is  not  only  the  simplest  and  best, 
but  the  only  rule  which  can  be  adopted  and  observed  consist- 
ently with  the  rights  and  honor  of  the  United  States  and  the 
security  of  their  citizens.  That  rule  announces,  therefore, 
what  will  hereafter  be  the  principle  maintained  by  their  gov- 
ernment. In  every  regularly  documented  American  merchant 
vessel  the  crew  who  navigate  it  will  find  their  protection  in  the 
flag  which  floats  over  them^  ' 


come,  they  are  to  yield  their  vessel,  ed  to  American  merchant  vessels 
but  not  their  men  without  the  alone,  but  was  exercised  upon  pub- 
vessel."  lie  vessels  as  well.  In  1798  the 
'  Secretary  Webster  to  Lord  Ash-  British  war-ship  Carnatzc,  seventy- 
burton,  August  8,  1842,  Webster,  four,  boarded  an  American  war 
Diplomatic  and  Official  Papers,  vessel  oflf  the  port  of  Havana.  See, 
p.  loi  ;  Dana's  Wheaton,  §§  106-  also,  the  case  of  the  President,  II 
109,  note  67;  III  Dig.  Int.  Law,  §  Halleck,  p.  303,  note;  Brenton, 
327;  II  Halleck,  pp.  300-303;  Man-  Naval  History  of  Great  Britain, 
ning,  pp.  456-464;  Woolsey,  §  221  ;  pp.  200-203;  vol.  xxii.  Revue  de 
Snow,  p.  162  ;  I  Kent  (Holmes's  ed.),  Droit  International,  pp.  317,  454; 
p.  153,  note  b.  The  practice  of  im-  vol.  xix.  Ibid.  p.  367  ;  vol.  xx.  Ibid, 
pressing  seamen  was  not  restrict-  pp.  349,  487,  601. 
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APPENDIX   A 

PROFESSOR  FRANCIS  LIEBER'S  INSTRUCTIONS  FOR  THE 
GOVERNiMENT  OF  ARMIES  OF  THE  UNITED  STATES 
IN   THE   FIELD 

History 

The  need  of  a  positive  code  of  instructions  was  severely  felt  dur- 
ing the  early  part  of  the  Civil  War  in  the  United  States.  During 
the  first  two  years  of  that  war  the  Federal  Government  had  suc- 
ceeded in  placing  in  the  field  armies  of  unexampled  size,  composed, 
in  great  part,  of  men  taken  from  civil  pursuits,  most  of  whom  were 
unfamiliar  with  military  affairs,  and  so  utterly  unacquainted  with 
the  usages  of  war.  These  armies  were  carrying  on  hostile  opera- 
tions of  every  kind  over  a  wide  area,  and  questions  of  considerable 
intricacy  and  difficulty  were  constantly  arising,  which  required  for 
their  decision  a  knowledge  of  international  law  which  was  not  al- 
ways possessed  by  those  to  whom  these  questions  were  submitted 
for  decision.  Conflicting  decisions  and  rulings  were  of  frequent  oc- 
currence in  different  armies,  and  at  times  in  different  parts  of  the 
same  field  of  operations;  and  great  harm  not  infrequently  resulted 
before  these  decisions  could  be  reversed  by  competent  authority. 

To  remedy  this  difficulty.  Professor  Francis  Lieber,  an  eminent 
jurist,  who  had  been  for  many  years  an  esteemed  and  honored  citi- 
zen of  the  United  States,  was  requested  by  the  Secretary  of  War 
to  prepare  a  code  of  instructions  for  the  government  of  the  armies 
in  the  field.  This  code,  while  conforming  to  the  existing  usages' of 
war  on  land,  was  to  contain  such  modifications  as  were  necessary  to 
adapt  those  usages  to  the  peculiar  circumstances  of  the  contest  then 
prevailing.     The  rules  prepared  by  Dr.  Lieber  were  submitted  to  a 
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board  of  officers,  by  whom  they  were  approved  and  recommended 
for  adoption.  They  were  published  in  1863,  and  were  made  obh- 
gatory  upon  the  armies  of  the  United  States  by  their  publication  in 
the  form  of  a  General  Order  of  the  War  Department. 

Although  more  than  a  generation  has  elapsed  since  they  were  pre- 
pared, they  are  still  in  substantial  accordance  with  the  existing  rules 
of  international  law  upon  the  subject  of  which  they  treat,  and  form 
the  basis  of  Bluntschli's  and  other  elaborate  works  upon  the  usages 
of  war.  They  are  accepted  by  text  writers  of  authority  as  having 
standard  and  permanent  value,  and  as  expressing,  with  great  accuracy, 
the  usage  and  practice  of  nations  in  war. 

There  has  been  some  misunderstanding,  however,as  to  the  force  and 
significance  of  Professor  Lieber's  rules,  to  which  it  is  proper  to  allude. 

The  war  which  existed  at  that  time  was  strictly  mternal  in  char- 
acter ;  and,  although  the  belligerency  of  the  states  in  rebellion  had 
been  recognized  by  the  Federal  Government,  the  character  of  the 
contest,  in  many  of  its  aspects,  differed  materially  from  an  external 
war,  in  which  the  belligerent  parties  were  independent  states. 

The  war  policy  of  the  United  States  towards  the  insurrectionary 
forces  was,  in  the  main,  in  accordance  with  the  laws  of  war,  as  those 
laws  were  then  accepted  and  understood.  Its  enemies,  however, 
were  its  own  citizens,  who,  for  the  time,  denied  its  sovereign  authority, 
and  refused  obedience  to  its  laws.  Its  right  to  suppress  the  rebellion, 
and  its  right  to  choose  its  method  of  doing  so,  were  alike  beyond  dis- 
pute. In  the  exercise  of  this  right  it  was  at  perfect  liberty  to  choose 
any  policy  between  the  methods  provided  by  its  municipal  laws,  on 
the  one  hand,  and  those  provided  by  the  law  of  nations  on  the  other. 

As  a  matter  of  fact  it  chose  a  war  policy  lying  between  the  ex- 
tremes above  indicated.  General  operations  in  the  field  were  carried 
on  in  accordance  with  the  laws  of  war.  In  its  treatment  of  the  prop- 
erty of  individuals  in  rebellion,  in  its  view  of  occupation  and  of 
occupied  territory,  and  in  its  policy  towards  the  residents  of  such 
occupied  territory,  it  pursued  a  course  which  it  deemed  best  suited 
to  the  task  upon  which  it  was  then  engaged — the  suppression  of  a 
rebellion  against  its  authority. 

The  rules,  therefore,  cannot  fairly  be  said  to  contain  a  full  expres- 
sion of  the  views  or  future  policy  of  that  government  upon  the  sub- 
ject of  external  war.  Should  such  a  war  occur,  it  is  at  least  ex- 
tremely probable  that  the   United   States   would   range   itself  with 
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those   powers   whose   practice  it  is   to   maintain   small  permanent 
establishments,  and  whose  policy  is  defensive  rather  than  offensive.' 


{General  Orders  No,  100,  Adjutant-Getierar s  Office,  1863.) 

INSTRUCTIONS   FOR   THE  GOVERNMENT   OF   ARMIES  OF   THE 
UNITED   STATES   IN    THE   FIELD 

PREPARED    BY    FRANCIS    LIEBER,  LL.U.,  AND   REVISED   BY   A   BOARD   OF   OFFICERS 
OF   THE    UNITED    STATES    ARMY 

Section  I 

MARTIAL     LAW  —  MILITARY    JURISDICTION — MILITARY     NECESSITY  — 

RETALIATION 

1.  How  Established.  A  place,  district,  or  country  occupied  by  an 
enemy  stands,  in  consequence  of  the  occupation,  under  the  martial 
law  of  the  invading  or  occupying  army,  whether  any  proclamation 
declaring  martial  law,  or  any  public  warning  to  the  inhabitants,  has 
been  issued  or  not.  Martial  law  is  the  immediate  and  direct  effect 
and  consequence  of  occupation  or  conquest. 

The  presence  of  a  hostile  army  proclaims  its  martial  law. 

2.  Martial  law  does  not  cease  during  the  hostile  occupation,  ex- 
cept by  special  proclamation,  ordered  by  the  commander-in-chief,  or 
by  special  mention  in  the  treaty  of  peace  concluding  the  war,  when 
the  occupation  of  a  place  or  territory  continues  beyond  the  conclu- 
sion of  peace  as  one  of  the  conditions  of  the  same. 

3.  ///  What  it  Consists.  Martial  law  in  a  hostile  country  consists 
in  the  suspension,  by  the  occupying  military  authority,  of  the  crim- 
inal and  civil  law,  and  of  the  domestic  administration  and  govern- 
ment in  the  occupied  place  or  territory,  and  in  the  substitution  of 
military  rule  and  force  for  the  same,  as  well  as  in  the  dictation  of 
general  laws,  as  far  as  military  necessity  requires  this  suspension, 
substitution,  or  dictation. 

The  commander  of  the  forces  may  proclaim  that  the  administra- 
tion of  all  civil  and  penal  law  shall  continue,  either  wholly  or  in  part, 
as  in  times  of  peace,  unless  otherwise  ordered  by  the  military  au- 
thority. 

'  These  instructions  were  issued,  with-  the  armies  of  the  United  States  during 
out  modification,  for  the  government  of      the  war  with  Spain  in  1898. 
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4.  Effects.  Martial  law  is  simply  military  authority  exercised  in 
accordance  with  the  laws  and  usages  of  war.  Military  oppression 
is  not  martial  law ;  it  is  the  abuse  of  the  power  which  that  law 
confers.  As  martial  law  is  executed  by  military  force,  it  is  incum- 
bent upon  those  who  administer  it  to  be  strictly  guided  by  the  prin- 
ciples of  justice,  honor,  and  humanity — virtues  adorning  a  soldier 
even  more  than  other  men,  for  the  very  reason  that  he  possesses  the 
power  of  his  arms  against  the  unarmed. 

5.  Martial  law  should  be  less  stringent  in  places  and  countries 
fully  occupied  and  fairly  conquered.  Much  greater  severity  may  be 
exercised  in  places  or  regions  where  actual  hostilities  exist,  or  are 
expected  and  must  be  prepared  for.  Its  most  complete  sway  is 
allowed — even  in  the  commanders  own  country — when  face  to  face 
with  the  enemy,  because  of  the  absolute  necessities  of  the  case,  and 
of  the  paramount  duty  to  defend  the  country  against  invasion. 

To  save  the  country  is  paramount  to  all  other  considerations. 

6.  All  civil  and  penal  law  shall  continue  to  take  its  usual  course 
in  the  enemy's  places  and  territories  under  martial  law,  unless  in- 
terrupted or  stopped  by  order  of  the  occupying  military  power;  but 
all  the  functions  of  the  hostile  government — legislative,  executive,  or 
administrative — whether  of  a  general,  provincial,  or  local  character, 
cease  under  martial  law,  or  continue  only  with  the  sanction,  or,  if 
deemed  necessary,  the  participation  of  the  occupier  or  invader. 

7.  Martial  law  extends  to  property,  and  to  persons,  whether  they 
are  subjects  of  the  enemy  or  aliens  to  that  government. 

8.  Consuls,  among  American  and  European  nations,  are  not  diplq- 
matic  agents.  Nevertheless,  their  offices  and  persons  will  be  sub- 
jected to  martial  law  in  cases  of  urgent  necessity  only;  their 
property  and  business  are  not  exetnpted.  Any  delinquency  they 
conifpit  against  the  established  military  rule  may  be  punished  as  in 
the  case  of  any  other  inhabitant,  and  such  punishment  furnishes  no 
reasonable  ground  for  international  complaint. 

9.  The  functions  of  ambassadors,  ministers,  or  other  diplomatic 
agents,  accredited  by  neutral  powers  to  the  hostile  government, 
cease,  so  far  as  regards  the  displaced  government;  but  the  conquer- 
ing or  occupying  power  usually  recognizes  them  as  temporarily  ac- 
credited to  itself. 

ID.  Martial  law  affects  chiefly  the  police  and  collection  of  public 
revenue  and  taxes,  whether  imposed  by  the  expelled  government  or 
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by  the  invader,  and  refers  mainly  to  the  support  and  efficiency  of 
the  army,  its  saffety,  itid  the  safety  of  its  operations. 

11.  The  law  of  war  does  not  only  disclaim  all  cruelty  and  bad 
faith  concerning  engagements  concluded  with  the  enemy  during  the 
war,  but  also  the  breaking  of  stipulations  solemnly  contracted  by  the 
belligerents  in  time  of  peace,  and  avowedly  intended  to  remain  in 
force  in  case  of  war  between  the  contracting  powers. 

It  disclaims  all  extortions  and  other  transactions  for  individual 
gain  ;  all  acts  of  private  revenge,  or  connivance  at  such  acts. 

Offences  to  the  contrary  shall  be  severely  punished,  and  espe- 
cially so  if  committed  by  officers. 

12.  I/o7o  Executed.  Whenever  feasible,  martial  law  is  carried  out 
in  cases  of  individua.1  offenders  by  military  courts  ;  but  sentences  of 
death  shall  be  executed  only  with  the  approval  of  the  chief  executive, 
provided  the  urgency  of  the  case  does  not  require  a  speedier  execu- 
tion, and  then  only  with  the  approval  of  the  chief  commander. 

13.  Military  Jurisdiction.  Military  jurisdiction  is  of  two  kinds: 
first,  that  which  is  conferred  and  defined  by  statute  ;  second,  that 
which  is  derived  from  the  common  law  of  war.  Military  offences 
under  the  statute  law  must  be  tried  in  the  manner  therein  directed  ; 
but  military  offences  which  do  not  come  within  the  statute  must  be 
tried  and  punished  under  the  common  law  of  war.  The  character  of 
the  courts  which  exercise  these  jurisdictions  depends  upon  the  local 
laws  of  each  particular  country. 

In  the  armies  of  the  United  States  the  first  is  exercised  by  cburts- 
Ttiartial  ;  while  cases  which  do  not  come  within  the  "  Rules  and 
Articles  of  War,"  or  the  jurisdiction  conferred  by  statute  on  courts- 
martial,  are  tried  by  military  commissions. 

14.  Military  Necessity.  Military  necessity,  as  understood  by  mod- 
ern civilized  natiorls,  consists  in  the  necessity  of  those  measures  which 
are  indispensable  for  securing  the  ends  of  the  war,  and  which  are 
lawful  according  to  the  modern  l?tw  and  usages  of  war. 

15.  Military  necessity  admits  of  all  direct  destruction  of  life  or 
lirtib  of  armed  enemies,  and  of  other  persons  whose  destruction  is 
incidentally  unavoidable  in  the  armed  contests  of  the  war  ;  it  allows 
of  the  capturing  of  every  armed  enemy,  and  every  enemy  of  impor- 
tance to  the  hostile  government,  or  of  peculiar  danger  to  the  captor  ; 
it  allows  of  all  destruction  of  property,  and  obstruction  of  the  ways 
and  channels  of  traffic,  travel,  or  communication,  and  of  all  with- 
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holding  of  sustenance  or  means  of  life  from  the  enemy;  of  the  ap- 
propriation of  whatever  an  enemy's  country  affords  necessary  for  the 
subsistence  and  safety  of  the  army,  and  of  such  deception  as  does 
not  involve  the  breaking  of  good  faith  either  positively  pledged,  re- 
garding agreements  entered  into  during  the  war,  or  supposed  by  the 
modern  law  of  war  to  exist.  Men  who  take  up  arms  against  one 
another  in  public  war  do  not  cease  on  this  account  to  be  moral 
beings,  responsible  to  one  another,  and  to  God. 

i6.  Military  necessity  does  not  admit  of  cruelty — that  is,  the  in- 
fliction of  suffering  for  the  sake  of  suffering  or  for  revenge,  nor  of 
maiming  or  wounding  except  in  fight,  nor  of  torture  to  extort  con 
fessions.  It  does  not  admit  of  the  use  of  poison  in  any  way,  nor  of 
the  wanton  devastation  of  a  district.  It  admits  of  deception,  but 
disclaims  acts  of  perfidy  ;  and,  in  general,  military  necessity  does  not 
include  any  act  of  hostility  which  makes  the  return  to  peace  unnec 
essarily  difficult. 

17.  War  is  not  carried  on  by  arms  alone.  It  is  lawful  to  starve  the 
hostile  belligerent,  armed  or  unarmed,  so  that  it  leads  to  the  speedier 
subjection  of  the  enemy. 

18.  When  the  commander  of  a  besieged  place  expels  the  non-com- 
batants, in  order  to  lessen  the  number  of  those  who  consume  his  stock 
of  provisions,  it  is  lawful,  though  an  extreme  measure,  to  drive  them 
back,  so  as  to  hasten  on  the  surrender. 

19.  Commanders,  whenever  admissible,  inform  the  enemy  of  their 
intention  to  bombard  a  place,  so  that  the  non-combatants,  and  es- 
pecially the  women  and  children,  may  be  removed  before  the  bom- 
bardment commences.  But  it  is  no  infraction  of  the  common  law 
of  war  to  omit  thus  to  inform  the  enemy.  Surprise  may  be  a  ne- 
cessity. 

20.  Public  War.  Public  war  is  a  state  of  armed  hostility  between 
sovereign  nations  or  governments.  It  is  a  law  and  requisite  of  civ- 
ilized existence  that  men  live  in  political,  continuous  societies,  form- 
ing organized  units,  called  states  or  nations,  whose  constituents 
bear,  enjoy,  and  suffer,  advance  and  retrograde  together,  in  peace 
and  in  war. 

21.  Enemies.  The  citizen  or  native  of  a  hostile  country  is  thus  an 
enemy,  as  one  of  the  constituents  of  the  hostile  state  or  nation,  and 
as  such  is  subjected  to  the  hardships  of  the  war. 

22.  Non-combatants.     Nevertheless,   as  civilization  has   advanced 
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during  the  last  centuries,  so  has  likewise  steadily  advanced,  especially 
in  war  on  land,  the  distinction  between  the  private  individual  belong- 
ing to  a  hostile  country  and  the  hostile  country  itself,  with  its  men 
in  arms.  The  principle  has  been  more  and  more  acknowledged  that 
the  unarmed  citizen  is  to  be  spared  in  person,  property,  and  honor  as 
much  as  the  exigencies  of  war  will  admit. 

23.  Private  citizens  are  no  longer  murdered,  enslaved,  or  carried 
off  to  distant  parts,  and  the  inoffensive  individual  is  as  little  disturbed 
in  his  private  relations  as  the  commander  of  the  hostile  troops  can 
afford  to  grant  in  the  overruling  demands  of  a  vigorous  war. 

24.  The  almost  universal  rule  in  remote  times  was,  and  continues 
to  be  with  barbarous  armies,  that  the  private  individual  of  the  hostile 
country  is  destined  to  suffer  every  privation  of  liberty  and  protection, 
and  every  disruption  of  family  ties.  Protection  was,  and  still  is  with 
uncivilized  people,  the  exception. 

25.  In  modern  regular  wars  of  the  Europeans,  and  their  descen- 
dants in  other  portions  of  the  globe,  protection  of  the  inoffensive 
citizen  of  the  hostile  country  is  the  rule  ;  privation  and  disturbance 
of  private  relations  are  the  exceptions. 

26.  Commanding  generals  may  cause  the  magistrates  and  civil 
officers  of  the  hostile  country  to  take  the  oath  of  temporary  alle- 
giance or  an  oath  of  fidelity  to  their  own  victorious  government  or 
rulers,  and  they  may  expel  every  one  who  declines  to  do  so.  But 
whether  they  do  so  or  not,  the  people  and  their  civil  officers  owe 
strict  obedience  to  them  as  long  as  they  hold  sway  over  the  district 
or  country,  at  the  peril  of  their  lives. 

27.  Retaliatioji.  The  law  of  war  can  no  more  wholly  dispense  with 
retaliation  than  can  the  law  of  nations,  of  which  it  is  a  branch.  Yet 
civilized  nations  acknowledge  retaliation  as  the  sternest  feature  of 
war.  A  reckless  enemy  often  leaves  to  his  opponent  no  other  means 
of  securing  himself  against  the  repetition  of  barbarous  outrage. 

28.  Retaliation  will,  therefore,  never  be  resorted  to  as  a  measure 
of  mere  revenge,  but  only  as  a  means  of  protective  retribution,  and, 
moreover,  cautiously  and  unavoidably —that  is  to  say,  retaliation  shall 
only  be  resorted  to  after  careful  inquiry  into  the  real  occurrence,  and 
the  character  of  the  misdeeds  that  may  demand  retribution. 

Unjust  or  inconsiderate  retaliation  removes  the  belligerents  further 
and  further  from  the  mitigating  rules  of  a  regular  war,  and  by  rapid 
steps  leads  them  nearer  to  the  internecine  wars  of  savages. 


5IO      THE  ELEMENTS  OF  INTERNATIONAL  LAW 

29.  Modern  War.  Modern  times  are  distinguished  from  earlier 
ages  by  the  existence,  at  one  and  the  same  time,  of  many  nations 
and  great  governments  related  to  one  another  in  close  intercourse. 

Peace  is  their  normal  condition  ;  war  is  the  exception.  Thp  ul- 
timate object  of  all  modern  war  is  a  renewed  state  of  peace. 

The  more  vigorously  wars  are  pursued,  the  better  it  is  for  humanity. 
Sharp  wars  are  brief. 

30.  Ever  since  the  formation  and  co-existence  of  modern  nations, 
and  ever  since  wars  have  become  great  national  wars,  war  has  corne 
to  be  acknowledged  not  to  be  its  own  end,  but  the  means  to  obtain 
great  ends  of  state,  or  to  consist  in  defence  against  wrong  ;  and  no 
conventional  restriction  of  the  modes  adopted  to  injure  the  enemy  is 
any  longer  admitted  ;  but  the  law  of  war  imposes  many  limitations 
and  re$|;riptions,  on  principles  of  justice,  f^^ith,  and  honor. 

Section  II 

PUBLIC  AND  PRIVATE  PROPERTY  OF  THE  ENEMY — PROTECTION  OF 
PERSONS,  AND  ESPECIALLY  WOMEN;  OF  RELIGION,  THE  ARTS  AND 
SCIENCES — PUNISHMENT  OF  CRIMES  AGAINST  THE  INHABITANTS 
OF    HOSTILE    COUNTRIES. 

31.  Public  Property.  A  victorious  army  appropriates  j^ll  public 
money,  seizes  all  public  movable  property  until  further  direction  by 
its  government,  and  sequesters  for  its  own  benefit  or  that  of  its  goy- 
emrnent  all  the  revenues  of  real  property  belonging  to  the  hostile 
government  or  nation.  The  title  to  such  real  property  remains  in 
abeyance  during  military  occupation,  and  until  the  conquest  is  made 
complete. 

32.  A  victorious  army,  by  the  martial  power  inherent  in  the  sanie, 
jT)ay  suspend,  change,  or  abolish,  as  far  as  the  martial  power  extends, 
the  relations  which  arise  from  the  services  due,  according  to  the  ex- 
isting laws  of  the  invaded  country,  from  one  citizen,  subject,  or  na- 
tive of  the  same  to  another. 

The  commander  of  the  army  must  leave  it  to  the  ujtimate  treaty 
of  peace  to  settle  the  permanency  of  this  change. 

33.  It  is  no  longer  considered  lawful — on  the  contrary,  it  is  held 
to  t>e  a  serious  breach  of  the  law  of  war — to  force  the  subjepts  of 
the  enemy  into  the  service  of  the  victorious  government,  except  the 
latter  should  proclaim,  after  a  fair  arifi  complete  ppnqup^t  of  the 
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hostile  country  or  district,  that  it  is  resolved  to  keep  the  country, 
district,  or  place  permanently  as  its  own,  and  make  it  a  portion  of 
its  own  country. 

34.  Works  of  Art,  Libraries,  Hospitals.  As  a  general  rule,  the 
property  belonging  to  churches,  to  hospitals,  or  other  establishments 
of  an  exclusively  charitable  character,  to  establishments  of  educa- 
tion, or  foundations  for  the  promotion  of  knowledge,  whether  public 
schools,  universities,  academies  of  learning  or  observatories,  muse- 
ums of  the  fine  arts,  or  of  a  scientific  character  —  such  property  is 
riot  to  be  considered  public  property  in  the  sense  of  paragraph  31 ; 
but  it  may  be  taxed  or  used  when  the  public  service  may  require  it. 

35.  Classical  works  of  art,  libraries,  scientific  collections,  or  pre- 
cious instruments,  such  as  astronomical  telescopes,  as  well  as  hospi- 
tals, must  be  secured  against  all  avoidable  injury,  even  when  they 
are  contained  in  fortified  places  while  besieged  or  bombarded. 

36.  If  such  works  of  art,  libraries,  collections,  or  instruments  be- 
longing to  a  hostile  nation  or  government  can  be  removed  without 
injury,  the  ruler  of  the  conquering  state  or  nation  may  order  them 
to  be  seized  and  removed  for  the  benefit  of  the  said  natioTi.  The 
ultimate  ownership  is  to  be  settled  by  the  ensuing  treaty  of  peace. 

In  no  case  shall  they  be  sold  or  given  away,  if  captured  by  the 
drmies  of  the  United  States,  or  shall  they  ever  be  privately  appro- 
priated or  wantonly  destroyed  or  injured. 

37.  Private  Property.  The  United  States  acknowledge  and  protect, 
in  hostile  countries  occupied  by  them,  religion  and  morality  ;  strictly 
private  property ;  the  persons  of  the  inhabitants,  especially  those  of 
women ;  and  the  sacredness  of  domestic  relations.  Offences  10  the 
contrary  shall  be  rigorously  punished. 

This  rule  does  not  interfere  with  the  right  of  the  victorious  invader 
to  tax  the  people  or  their  property,  to  levy  forced  loans,  to  billet  sol- 
diers, or  to  appropriate  property,  especially  houses,  land,  boats  or 
ships,  atnd  churches,  for  temporary  and  military  uses. 

3?^.  Private  property,  unless  forfeited  by  crimes  or  by  offences  of 
the  owner,  can  be  seized  only  by  way  of  military  necessity,  for  the 
support  or  othef  benefit  of  the  army  of  the  United  States. 

If  the  owner  has  not  fled,  the  commanding  officer  will  cause  re- 
ceipts to  be  given,  which  may  serve  the  spoliated  owner  to  obtain 
indemnity. 

39.  The  salaries  of  civil  officers  of  the  hostile  government  who 
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remain  in  the  invaded  territory,  and  continue  the  work  of  their  office, 
and  can  continue  it  according  to  the  circumstances  arising  out  of 
the  war — such  as  judges,  administrative  or  police  officers,  officers  of 
city  or  communal  governments — are  paid  from  the  public  revenue 
of  the  invaded  territory,  until  the  military  government  has  reason 
wholly  or  partially  to  discontinue  it.  Salaries  or  incomes  connected 
with  purely  honorary  titles  are  always  stopped. 

40.  Rules  of  War.  There  exists  no  law  or  body  of  authoritative 
rules  of  action  between  hostile  armies,  except  that  branch  of  the  law 
of  nature  and  nations  which  is  called  the  law  and  usages  of  war  on 
land. 

41.  All  municipal  law  of  the  ground  on  which  the  armies  stand, 
or  of  the  countries  to  which  they  belong,  is  silent  and  of  no  effect 
between  armies  in  the  field. 

42.  Slavery.  Slavery,  complicating  and  confounding  the  ideas  of 
property  (that  is,  of  a  thing),  and  of  personality  (that  is,  of  humanity), 
exists  according  to  municipal  law  or  local  law  only.  The  law  of 
nature  and  nations  has  never  acknowledged  it.  The  digest  of  the 
Roman  law  enacts  the  early  dictum  of  the  pagan  jurist,  that  "so 
far  as  the  law  of  nature  is  concerned,  all  men  are  equal."  Fugitives 
escaping  from  a  country  in  which  they  were  slaves,  villains,  or  serfs 
into  another  country,  have,  for  centuries  past,  been  held  free  and 
acknowledged  free  by  judicial  decisions  of  European  countries,  even 
though  the  municipal  law  of  the  country  in  which  the  slave  had 
taken  refuge  acknowledged  slavery  within  its  own  dominions. 

43.  Therefore,  in  a  war  between  the  United  States  and  a  bellig- 
erent which  admits  of  slavery,  if  a  person  held  in  bondage  by  that 
belligerent  be  captured  by  or  come  as  a  fugitive  under  the  protection 
of  the  military  forces  of  the  United  States,  such  person  is  immedi- 
ately entitled  to  the  rights  and  privileges  of  a  freeman.  To  return 
such  person  into  slavery  would  amount  to  enslaving  a  free  person, 
and  neither  the  United  States  nor  any  officer  under  their  author- 
ity can  enslave  any  human  being.  Moreover,  a  person  so  made 
free  by  the  law  of  war  is  under  the  shield  of  the  law  of  nations,  and 
the  former  owner  or  state  can  have,  by  the  law  of  postliminy,  no 
belligerent  lien  or  claim  of  service. 

44.  Wa7iton  Viole?ice.  All  wanton  violence  committed  against  per- 
sons in  the  invaded  country,  all  destruction  of  property  not  com- 
manded by  the  authorized  officer,  all  robbery,  all  pillage  or  sacking, 
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even  after  taking  a  place  by  main  force,  all  rape,  wounding,  maim- 
ing, or  killing  of  such  inhabitants,  are  prohibited  under  the  penalty 
of  death,  or  such  other  severe  punishment  as  may  seem  adequate  for 
the  gravity  of  the  offence. 

A  soldier,  officer  or  private,  in  the  act  of  committing  such  violence, 
and  disobeying  a  superior  ordering  him  to  abstain  from  it,  may  be 
lawfully  killed  on  the  spot  by  such  superior. 

45.  Captured  Property,  Booty.  All  captures  and  booty  belong,  ac- 
cording to  the  modern  law  of  war,  primarily  to  the  government  of 
the  captor. 

Prize  money,  whether  on  sea  or  land,  can  now  only  be  claimed 
under  local  law. 

46.  Neither  officers  nor  soldiers  are  allowed  to  make  use  of  their 
position  or  power  in  the  hostile  country  for  private  gain,  not  even  for 
commercial  transactions  otherwise  legitimate.  Offences  to  the  con- 
trary committed  by  commissioned  officers  will  be  punished  with 
cashiering  or  such  other  punishment  as  the  nature  of  the  offence 
may  require ;  if  by  soldiers,  they  shall  be  punished  according  to  the 
nature  of  the  offence. 

47.  Crimes.  Crimes  punishable  by  all  penal  codes,  such  as  arson, 
murder,  maiming,  assaults,  highway  robbery,  theft,  burglary,  fraud, 
forgery,  and  rape,  if  committed  by  an  American  soldier  in  a  hostile 
country  against  its  inhabitants,  are  not  only  punishable  as  at  home, 
but  in  all  cases  in  which  death  is  not  inflicted  the  severer  punish- 
ment shall  be  preferred. 

Section   III 

DESERTERS  —  PRISONERS     OF     WAR  —  HOSTAGES  —  BOOTY    ON     THE 

BATTLE-FIELD 

48.  Deserters.  Deserters  from  the  American  army,  having  entered 
the  service  of  the  enemy,  suffer  death  if  they  fall  again  into  the  hands 
of  the  United  States,  whether  by  capture  or  being  delivered  up  to 
the  American  army;  and  if  a  deserter  from  the  enemy,  having  taken 
service  in  the  army  of  the  United  States,  is  captured  by  the  enemy, 
and  punished  by  them  with  death  or  otherwise,  it  is  not  a  breach 
against  the  law  and  usages  of  war,  requiring  redress  or  retaliation. 

49.  Prisoners  of  War.  A  prisoner  of  war  is  a  public  enemy  armed 
or  attached  to  the  hostile  army  for  active  aid  who  has  fallen  into 
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the  hands  of  the  captor,  either  fighting  or  wounded,  on  the  field  or 
in  the  hospital,  by  individual  surrender  or  by  capitulation. 

All  soldiers,  of  whatever  species  of  arms ;  all  men  who  belong 
to  the  rising  en  masse  of  the  hostile  country ;  all  those  who  are  at- 
tached to  the  army  for  its  efficiency  and  promote  directly  the  object 
of  the  war,  except  such  as  are  hereinafter  provided  for ;  all  disabled 
men  or  officers  on  the  field  or  elsewhere,  if  captured;  all  enemies 
who  have  thrown  away  their  arms  and  ask  for  quarter,  are  prisoners 
of  war,  and  as  such  exposed  to  the  inconveniences  as  well  as  entitled 
to  the  privileges  of  a  prisoner  of  war. 

50.  Moreover,  citizens  who  accompany  an  army  for  whatever  pur- 
pose, such  as  sutlers,  editors  or  reporters  of  journals,  or  contractors, 
if  captured,  may  be  made  prisoners  of  war,  and  be  detained  as  such. 

The  monarch  and  members  of  the  hostile  reigning  family,  male 
or  female,  the  chief,  and  chief  officers  of  the  hostile  government,  its 
diplomatic  agents,  and  all  persons  who  are  of  particular  and  singu- 
lar use  and  benefit  to  the  hostile  army  or  its  government,  are,  if  capt- 
ured on  belligerent  ground,  and  if  unprovided  with  a  safe-conduct 
granted  by  the  captor's  government,  prisoners  of  war. 

51.  Levies  en  Masse.  If  the  people  of  that  portion  of  an  invaded 
country  which  is  not  yet  occupied  by  the  enemy,  or  of  the  whole 
country,  at  the  approach  of  a  hostile  army,  rise,  under  a  duly  author- 
ized levy  en  fnasse,  to  resist  the  invader,  they  are  now  treated  as 
public  enemies,  and,  if  captured,  are  prisoners  of  war. 

52.  No  belligerent  has  the  right  to  declare  that  he  will  treat  every 
captured  man  in  arms  of  a  levy  en  masse  as  a  brigand  or  bandit. 

If,  however,  the  people  of  a  country,  or  any  portion  of  the  same, 
already  occupied  by  an  army,  rise  against  it,  they  are  violators  of  the 
laws  of  war,  and  are  not  entitled  to  their  protection. 

53.  Chaplaitis,  Surgeons,  etc.  The  enemy's  chaplains,  officers  of  the 
medical  staff,  apothecaries,  hospital  nurses,  and  servants,  if  they  fall 
into  the  hands  of  the  American  army,  are  not  prisoners  of  war,  un- 
less the  commander  has  reasons  to  retain  them.  In  this  latter  case, 
or  if,  at  their  own  desire,  they  are  allowed  to  remain  with  their  capt- 
ured companions,  they  are  treated  as  prisoners  of  war,  and  may  be 
exchanged  if  the  commander  sees  fit. 

54.  Hostages.  A  hostage  is  a  person  accepted  as  a  pledge  for  the 
fulfilment  of  an  agreement  concluded  between  belligerents  during  the 
war  or  in  consequence  of  a  war.    Hostages  are  rare  in  the  present  age. 
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55.  If  a  hostage  is  accepted,  he  is  treated  like  a  prisoner  of  war, 
according  to  rank  and  condition,  as  circumstances  may  admit. 

56.  Treattnoit  of  Prisoners  of  War.  A  prisoner  of  war  is  subject 
to  no  punishment  for  being  a  public  enemy,  nor  is  any  revenge 
wreaked  upon  him  by  the  intentional  infliction  of  any  suffering  or 
disgrace,  by  cruel  imprisonment,  want  of  food,  by  mutilation,  death, 
or  any  other  barbarity. 

57.  So  soon  as  a  man  is  armed  by  a  sovereign  government,  and 
takes  the  soldier's  oath  of  fidelity,  he  is  a  belligerent ;  his  killing, 
wounding,  or  other  warlike  acts  are  no  individual  crimes  or  offences. 
No  belligerent  has  a  right  to  declare  that  enemies  of  a  certain  class, 
color,  or  condition,  when  properly  organized  as  soldiers,  will  not  be 
treated  by  him  as  public  enemies. 

58.  The  law  of  nations  knows  of  no  distinction  of  color,  and  if  an 
enemy  of  the  United  States  should  enslave  and  sell  any  captured 
persons  of  their  army,  it  would  be  a  case  for  the  severest  retaliation 
if  not  redressed  upon  complaint. 

The  United  States  cannot  retaliate  by  enslavement ;  therefore  death 
must  be  the  retaliation  for  this  crime  against  the  law  of  nations. 

59.  A  prisoner  of  war  remains  answerable  for  his  crimes  commit- 
ted against  the  captor's  army  or  people,  committed  before  he  was 
captured,  and  for  which  he  has  not  been  punished  by  his  own  author- 
ities. 

All  prisoners  of  war  are  liable  to  the  infliction  of  retaliatory 
measures. 

60.  Quarter.  It  is  against  the  usage  of  modern  war  to  resolve,  in 
hatred  and  revenge,  to  give  no  quarter.  No  body  of  troops  has  the 
right  to  declare  that  it  will  not  give,  and  therefore  will  not  expect, 
quarter;  but  a  commander  is  permitted  to  direct  his  troops  to  give 
no  quarter,  in  great  straits,  when  his  own  salvation  makes  it  impos- 
sible to  cumber  himself  with  prisoners. 

61.  Troops  that  give  no  quarter  have  no  right  to  kill  enemies  al- 
ready disabled  on  the  ground,  or  prisoners  captured  by  other  troops: 

62.  All  troops  of  the  enemy  known  or  discovered  to  give  no  quar- 
ter in  general,  or  to  any  portion  of  the  army,  receive  none. 

63.  Uniform.  Troops  who  fight  in  the  uniform  of  their  enemies, 
without  any  plain,  striking,  and  uniform  mark  of  distinction  of  their 
own,  can  expect  no  c|uarter. 

64.  If  American  troops  capture  a  train  containing  uniforms  of  the 
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enemy,  and  the  commander  considers  it  advisable  to  distribute  them 
for  use  among  his  men,  some  striking  mark  or  sign  must  be  adopted 
to  distinguish  the  American  soldier  from  the  enemy. 

65.  Flag.  The  use  of  the  enemy's  national  standard,  flag,  or  other 
emblem  of  nationality,  for  the  purpose  of  deceiving  the  enemy  in 
battle,  is  an  act  of  perfidy  by  which  they  lose  all  claim  to  the  protec- 
tion of  the  laws  of  war. 

66.  Quarter  having  been  given  to  an  enemy  by  American  troops, 
under  a  misapprehension  of  his  true  character,  he  may,  nevertheless, 
be  ordered  to  suffer  death  if,  within  three  days  after  the  battle,  it  be 
discovered  that  he  belongs  to  a  corps  which  gives  no  quarter. 

67.  The  law  of  nations  allows  every  sovereign  government  to  make 
war  upon  another  sovereign  state,  and,  therefore,  admits  of  no  rules 
or  laws  different  from  those  of  regular  warfare  regarding  the  treat- 
ment of  prisoners  of  war,  although  they  may  belong  to  the  army  of  a 
government  which  the  captor  may  consider  as  a  wanton  and  unjust 
assailant. 

68.  Unnecessary  Destruction  of  Life.  Modern  wars  are  not  inter- 
necine wars,  in  which  the  killing  of  the  enemy  is  the  object.  The 
destruction  of  the  enemy  in  modern  war— and,  indeed,  modern  war 
itself — are  means  to  obtain  that  object  of  the  belligerent  which  lies 
beyond  the  war. 

Unnecessary  or  revengeful  destruction  of  life  is  not  lawful. 

69.  Outposts,  sentinels,  or  pickets  are  not  to  be  fired  upon,  except 
to  drive  them  in,  or  when  a  positive  order,  special  or  general,  has 
been  issued  to  that  effect. 

70.  Poison.  The  use  of  poison  in  any  manner,  be  it  to  poison. 
wells,  or  food,  or  arms,  is  wholly  excluded  from  modern  warfare.  He 
that  uses  it  puts  himself  out  of  the  pale  of  the  law  and  usages  of  war. 

71.  Whoever  intentionally  inflicts  additional  wounds  on  an  enemy 
already  wholly  disabled,  or  kills  such  an  enemy,  or  who  orders  or 
encourages  soldiers  to  do  so,  shall  suffer  death,  if  duly  convicted, 
whether  he  belongs  to  the  army  of  the  United  States  or  is  an  enemy 
captured  after  having  committed  his  misdeed. 

72.  Money  and  other  valuables  on  the  person  of  a  prisoner,  such 
as  watches  or  jewelry,  as  well  as  extra  clothing,  are  regarded  by  the 
American  army  as  the  private  property  of  the  prisoner,  and  the  ap- 
propriation of  such  valuables  or  money  is  considered  dishonorable, 
and  is  prohibited. 
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Nevertheless,  if  large  sums  are  found  upon  the  persons  of  prisoners, 
or  in  their  possession,  they  shall  be  taken  from  them,  and  the  surplus, 
after  providing  for  their  own  support,  appropriated  for  the  use  of  the 
army,  under  the  direction  of  the  commander,  unless  otherwise  ordered 
by  the  government.  Nor  can  prisoners  claim  as  private  property 
large  sums  found  and  captured  in  their  train,  although  they  had  been 
placed  in  the  private  luggage  of  the  prisoners. 

73.  Surrender  of  Arms.  All  officers,  when  captured,  must  surrender 
their  side-arms  to  the  captor.  They  may  be  restored  to  the  prisoner 
in  marked  cases,  by  the  commander,  to  signalize  admiration  of  his 
distinguished  bravery,  or  approbation  of  his  humane  treatment  of 
prisoners  before  his  capture.  The  captured  officer  to  whom  they 
may  be  restored  cannot  wear  them  during  captivity. 

74.  Ransofn  0/  Prisoners.  A  prisoner  of  war  being  a  public  enemy, 
is  the  prisoner  of  the  government,  and  not  of  the  captor.  No  ransom 
can  be  paid  by  a  prisoner  of  war  to  his  individual  captor,  or  to  any 
officer  in  command.  The  government  alone  releases  captives,  ac- 
cording to  rules  prescribed  by  itself. 

75.  Prisoners  of  war  are  subject  to  confinement  or  imprisonment 
such  as  may  be  deemed  necessary  on  account  of  safety,  but  they  are 
to  be  subjected  to  no  other  intentional  suffering  or  indignity.  The 
confinement  and  mode  of  treating  a  prisoner  may  be  varied  during 
his  captivity  according  to  the  demands  of  safety. 

76.  Prisoners  of  war  shall  be  fed  upon  plain  and  wholesome  food 
whenever  practicable,  and  treated  with  humanity. 

They  may  be  required  to  work  for  the  benefit  of  the  captor's  gov- 
ernment, according  to  their  rank  and  condition. 

77.  A  prisoner  of  war  who  escapes  may  be  shot  or  otherwise  killed 
in  his  flight;  but  neither  death  nor  any  other  punishment  shall  be 
inflicted  upon  him  simply  for  his  attempt  to  escape,  which  the  law  of 
war  does  not  consider  a  crime.  Stricter  means  of  security  shall  be 
used  after  an  unsuccessful  attempt  at  escape. 

If,  however,  a  conspiracy  is  discovered,  the  purpose  of  which  is  a 
united  or  general  escape,  the  conspirators  may  be  rigorously  pun- 
ished, even  with  death  ;  and  capital  punishment  may  also  be  inflicted 
upon  prisoners  of  war  discovered  to  have  plotted  rebellion  against 
the  authorities  of  the  captors,  whether  in  union  with  fellow-prisoners 
or  other  persons. 

78.  If  prisoners  of  war,  having  given  no  pledge  nor  made  anv 


5l8  THE   ELEMENTS   OF   INTERNATIONAL   LAW 

promise  on  their  honor,  forcibly  or  otherwise  escape,  and  are  capt- 
ured again  in  battle,  after  having  rejoined  their  own  army,  they 
shall  not  be  punished  for  their  escape,  but  shall  be  treated  as  simple 
prisoners  of  war,  although  they  will  be  subjected  to  stricter  confine- 
ment. 

79.  Every  captured  wounded  enemy  shall  be  medically  treated, 
according  to  the  ability  of  the  medical  staff. 

80.  Honorable  men,  when  captured,  will  abstain  from  giving  to 
the  enemy  information  concerning  their  own  army,  and  the  modern 
law  of  war  permits  no  longer  the  use  of  any  violence  against  prison- 
ers in  order  to  extort  the  desired  informationor  to  punish  them  for 
having  given  false  information. 

Section   IV 

PARTISANS — ARMED    ENEMIES  NOT  BELONGING  TO  THE  HOSTILE  ARMY 
SCOUTS ARM  ED    PROWLERS — WAR-REBELS 

81.  Partisans.  Partisans  are  soldiers  armed  and  wearing  the  uni- 
form of  their  army,  but  belonging  to  a  corps  which  acts  detached 
from  the  main  body  for  the  purpose  of  making  inroads  into  the  terri- 
tory occupied  by  the  enemy.  If  captured,  they  are  entitled  to  all 
the  privileges  of  the  prisoner  of  war. 

82.  Gicerillas.  Men,  or  squads  of  men,  who  commit  hostilities, 
whether  by  fighting,  or  inroads  for  destruction  or  plunder,  or  by 
raids  of  any  kind,  without  commission,  without  being  part  and  por- 
tion of  the  organized  hostile  army,  and  without  sharing  continuously 
in  the  war,  but  who  do  so  with  intermitting  returns  to  their  homes 
and  vocations,  or  with  the  occasional  assumption  of  the  semblance 
of  peaceful  pursuits,  divesting  themselves  of  the  character  or  appear- 
ance of  soldiers — such  men,  or  squads  of  men,  are  not  public  enemies, 
and  therefore,  if  captured,  are  not  entitled  to  the  privileges  of  pris- 
oners of  war,  but  shall  be  treated  summarily  as  highway  robbers  or 
pirates. 

83.  Scouts,  or  single  soldiers,  if  disguised  in  the  dress  of  the 
country,  or  in  the  uniform  of  the  army  hostile  to  their  own,  employed 
in  obtaining  information,  if  found  within  or  lurking  about  the  lines 
of  the  captor,  are  treated  as  spies,  and  sufifer  death. 

84.  Armed  prowlers,  by  whatever  names  they  may  be  called,  or 
persons  of  the  enemy's  territory,  who  steal  within  the  lines  of  the 
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hostile  army,  for  the  purpose  of  robbing,  killing,  or  of  destroying 
bridges,  roads,  or  canals,  or  of  robbing  or  destroying  the  mail,  or  of 
cutting  the  telegraph  wires,  are  not  entitled  to  the  privileges  of  the 
prisoner  of  war. 

85.  War-rebels.  War-rebels  are  persons  within  an  occupied  terri- 
tory who  rise  in  arms  against  the  occupying  or  conquering  army,  or 
against  the  authorities  established  by  the  same.  If  captured,  they 
may  suffer  death,  whether  they  rise  singly,  in  small  or  large  bands, 
and  whether  called  upon  to  do  so  by  their  own,  but  expelled,  govern- 
ment or  not.  They  are  not  prisoners  of  war ;  nor  are  they  if  discov- 
ered and  secured  before  their  conspiracy  has  matured  to  an  actual 
rising  or  to  armed  violence. 

Section  V 

SAFE-CONDUCTS — SPIES — WAR-TRAITORS  —  CAPTURED    MESSENGERS — • 
ABUSE    OF    THE    FLAG    OF    TRUCE 

86.  Safe-conducts.  All  intercourse  between  the  territories  occupied 
by  belligerent  armies,  whether  by  traffic,  by  letter,  by  travel,  or  in  any 
other  way,  ceases.  This  is  the  general  rule,  to  be  observed  without 
special  proclamation. 

Exceptions  to  this  rule,  whether  by  safe-conduct,  or  permission  to 
trade  on  a  small  or  large  scale,  or  by  exchanging  mails,  or  by  travel 
from  one  territory  into  the  other,  can  take  place  only  according  to 
agreement  approved  by  the  government  or  by  the  highest  military 
authority. 

Contraventions  of  this  rule  are  highly  punishable. 

87.  Ambassadors  and  all  other  diplomatic  agents  of  neutral  pow- 
ers accredited  to  the  enemy  may  receive  safe-conducts  through  the 
territories  occupied  by  the  belligerents,  unless  there  are  military  rea- 
sons to  the  contrary,  and  unless  they  may  reach  the  place  of  their 
destination  conveniently  by  another  route.  It  implies  no  interna- 
tional affront  if  the  safe-conduct  is  declined.  Such  passes  are  usually 
given  by  the  supreme  authority  of  the  state,  and  not  by  subordinate 
officers. 

88.  Spies.  A  spy  is  a  person  who  secretly,  in  disguise  or  under 
false  pretence,  seeks  information  with  the  intention  of  communi- 
cating it  to  the  enemy. 

'I'he  spy  is  punishable  with  death  by  hanging  by  the  neck,  whether 
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or  not  he  succeed  in  obtaining  the  information  or  in  conveying  it 
to  the  enemy. 

89.  If  a  citizen  of  the  United  States  obtains  information  in  a 
legitimate  manner  and  betrays  it  to  the  enemy,  be  he  a  military  or 
civil  officer,  or  a  private  citizen,  he  shall  suffer  death. 

90.  War -traitors.  A  traitor  under  the  law  of  war,  or  a  war- 
traitor,  is  a  person  in  a  place  or  district  under  martial  law  who,  un- 
authorized by  the  military  commander,  gives  information  of  any  kind 
to  the  enemy,  or  holds  intercourse  with  him. 

91.  The  war-traitor  is  always  severely  punished.  If  his  offence 
consists  in  betraying  to  the  enemy  anything  concerning  the  condi- 
tion, safety,  operations,  or  plans  of  the  troops  holding  or  occupying 
the  place  or  district,  his  punishment  is  death. 

92.  If  the  citizen  or  subject  of  a  country  or  place  invaded  or  con- 
quered gives  information  to  his  own  government,  from  which  he  is 
separated  by  the  hostile  army,  or  to  the  army  of  his  government, 
he  is  a  war-traitor,  and  death  is  the  penalty  of  his  offence. 

93.  Guides.  All  armies  in  the  field  stand  in  need  of  guides,  and 
impress  them  if  they  cannot  obtain  them  otherwise. 

94.  No  person  having  been  forced  by  the  enemy  to  serve  as  guide 
is  punishable  for  having  done  so. 

95.  If  a  citizen  of  a  hostile  and  invaded  district  voluntarily  serves 
as  a  guide  to  the  enemy,  or  offers  to  do  so,  he  is  deemed  a  war- 
traitor,  and  shall  suffer  death. 

96.  A  citizen  serving  voluntarily  as  a  guide  against  his  own  coun- 
try commits  treason,  and  will  be  dealt  with  according  to  the  law  of 
his  country. 

97.  Guides,  when  it  is  clearly  proved  that  they  have  misled  inten- 
tionally, may  be  put  to  death. 

98.  Cojnmunications  with  the  Enemy.  All  unauthorized  or  secret 
communication  with  the  enemy  is  considered  treasonable  by  the  law 
of  war. 

Foreign  residents  in  an  invaded  or  occupied  territory,  or  foreign 
visitors  in  the  same,  can  claim  no  immunity  from  this  law.  They 
may  communicate  with  foreign  parts,  or  with  the  inhabitants  of  the 
hostile  country  so  far  as  the  military  authority  permits,  but  no  fur- 
ther. Instant  expulsion  from  the  occupied  territory  would  be  the 
very  least  punishment  for  the  infraction  of  this  rule. 

99.  A  messenger  carrying  written  despatches  or  verbal  messages 
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from  one  portion  of  the  army,  or  from  a  besieged  place,  to  another 
portion  of  the  same  army,  or  its  government,  if  armed  and  in  the 
uniform  of  his  army,  and  if  captured  while  doing  so  in  the  territory 
occupied  by  the  enemy,  is  treated  by  the  captor  as  a  prisoner  of  war. 
If  not  in  uniform,  nor  a  soldier,  the  circumstances  connected  with 
his  capture  must  determine  the  disposition  that  shall  be  made  of 
him. 

100.  A  messenger  or  agent  who  attempts  to  steal  through  the  ter- 
ritory occupied  by  the  enemy,  to  further,  in  any  manner,  the  interests 
of  the  enemy,  if  captured,  is  not  entitled  to  the  privileges  of  the  pris- 
oner of  war,  and  may  be  dealt  with  according  to  the  circumstances 
of  the  case. 

loi.  While  deception  in  war  is  admitted  as  a  just  and  necessary 
means  of  hostility,  and  is  consistent  with  honorable  warfare,  the  com- 
mon law  of  war  allows  even  capital  punishment  for  clandestine  or 
treacherous  attempts  to  injure  an  enemy,  because  they  are  so  dan- 
gerous, and  it  is  so  difficult  to  guard  against  them. 

102.  The  law  of  war,  like  the  criminal  law  regarding  other  offences, 
makes  no  difTerence  on  account  of  the  difference  of  sexes,  concern- 
ing the  spy,  the  war-traitor,  or  the  war-rebel. 

103.  Spies,  war-traitors,  and  war-rebels  are  not  exchanged  accord- 
ing to  the  common  law  of  war.  The  exchange  of  such  persons 
would  require  a  special  cartel,  authorized  by  the  government,  or,  at 
a  great  distance  from  it,  by  the  chief  commander  of  the  army  in 
the  field. 

104.  A  successful  spy  or  war-traitor,  safely  returned  to  his  own 
army,  and  afterwards  captured  as  an  enemy,  is  not  subject  to  pun- 
ishment for  his  acts  as  a  spy  or  war-traitor,  but  he  may  be  held  in 
closer  custody  as  a  person  individually  dangerous. 

Section  VI 

EXCHANGE  OF    PRISONERS —FLAGS    OF  TRUCE — FLAGS   OF  PROTECTION 

105.  Exchanges.  Exchanges  of  prisoners  take  place,  number  for 
number,  rank  for  rank,  wounded  for  wounded,  with  added  condition 
for  added  condition — such,  for  instance,  as  not  to  serve  for  a  certain 
period. 

106.  In  exchanging  prisoners  of  war,  such  numbers  of  persons  of 
inferior  rank  may  be  substituted  as  an  equivalent  for  one  of  superior 


522;      THE  ELEMENTS  OF  INTERNATIONAL  LAW 

rank  as  may  be  agreed  upon  by  cartel,  which  requires  the  sanction 
of  the  government  or  of  the  commander  of  the  army  in  the  field. 

107.  A  prisoner  of  war  is  in  honor  bound  truly  to  state  to  the 
captor  his  rank ;  and  he  is  not  to  assume  a  lower  rank  than  belongs 
to  him,  in  order  to  cause  a  more  advantageous  exchange,  nor  a  higher 
rank,  for  the  purpose  of  obtaining  better  treatment. 

Offences  to  the  contrary  have  been  justly  punished  by  the  com- 
manders of  released  prisoners,  and  may  be  good  cause  for  refusing 
to  release  such  prisoners. 

108.  The  surplus  number  of  prisoners  of  war  remaining  after  an 
exchange  has  taken  place  is  sometimes  released  either  for  the  pay- 
ment of  a  stipulated  sum  of  money,  or,  in  urgent  cases,  of  provision, 
clothing,  or  other  necessaries. 

Such  arrangement,  however,  requires  the  sanction  of  the  highest 
authority. 

109.  The  exchange  of  prisoners  of  war  is  an  act  of  convenience 
to  both  belligerents.  If  no  general  cartel  has  been  concluded,  it 
cannot  be  demanded  by  either  of  them.  No  belligerent  is  obliged 
to  exchange  prisoners  of  war. 

A  cartel  is  voidable  so  soon  as  either  party  has  violated  it. 

no.  No  exchange  of  prisoners  shall  be  made  except  after  com- 
plete capture,  and  after  an  accurate  account  of  them,  and  a  list  of 
the  captured  officers,  has  been  taken. 

111.  Flags  of  Trtice.  The  bearer  of  a  flag  of  truce  cannot  insist 
upon  being  admitted.  He  must  always  be  admitted  with  great  cau- 
tion.    Unnecessary  frequency  is  carefully  to  be  avoided. 

112.  If  the  bearer  of  a  flag  of  truce  offer  himself  during  an  en- 
gagement, he  can  be  admitted  as  a  very  rare  exception  only.  It  is 
no  breach  of  good  faith  to  retain  such  a  flag  of  truce,  if  admitted 
during  the  engagement.  Firing  is  not  required  to  cease  on  the  ap- 
pearance of  a  flag  of  truce  in  battle. 

113.  If  the  bearer  of  a  flag  of  truce,  presenting  himself  during  an 
engagement,  is  killed  or  wounded,  it  furnishes  no  ground  of  com- 
plaint whatever. 

114.  If  it  be  discovered,  and  fairly  proved,  that  a  flag  of  truce 
has  been  abused  for  surreptitiously  obtaining  military  knowledge, 
the  bearer  of  the  flag  thus  abusing  his  sacred  character  is  deemed  a 
spy. 

So  sacred  is  the  character  of  a  flag  of  truce,  and  so  necessary  is 
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its  sacredness,  that  while  its  abuse  is  an  especially  heinous  offence, 
great  caution  is  requisite,  on  the  other  hand,  in  convicting  the  bearer 
of  a  flag  of  truce  as  a  spy. 

115.  Hospitals.  It  is  customary  to  designate  by  certain  flags 
(usually  yellow)  the  hospitals  in  places  which  are  shelled,  so  that 
the  besieging  enemy  may  avoid  firing  on  them.  The  same  has  been 
done  in  battles,  when  hospitals  are  situated  within  the  field  of  the 
engagement.' 

1 16.  Honorable  belligerents  often  request  that  the  hospitals  within 
the  territory  of  the  enemy  may  be  designated,  so  that  they  may  be 
spared. 

An  honorable  belligerent  allows  himself  to  be  guided  by  flags,  or 
signals  of  protection,  as  much  as  the  contingencies  and  the  necessi- 
ties of  the  fight  will  permit. 

117.  It  is  justly  considered  an  act  of  bad  faith,  of  infamy  or  fiend- 
ishness,  to  deceive  the  enemy  by  flags  of  protection.  Such  act  of 
bad  faith  may  be  good  cause  for  refusing  to  respect  such  flags. 

118.  The  besieging  belligerent  has  sometimes  requested  the  be- 
sieged to  designate  the  buildings  containing  collections  of  works 
of  art,  scientific  museums,  astronomical  observatories,  or  precious 
libraries,  so  that  their  destruction  may  be  avoided  as  much  as 
possible. 

Section  VII 

THE      PAROLE 

119.  Prisoners  of  war  may  be  released  from  captivity  by  exchange, 
and,  under  certain  circumstances,  also  by  parole. 

120.  The  term  pa7-ole  designates  the  pledge  of  individual  good 
faith  and  honor  to  do,  or  to  omit  doing,  certain  acts  after  he  who 
gives  his  parole  shall  have  been  dismissed,  wholly  or  partially,  from 
the  power  of  the  captor. 

121.  The  pledge  of  the  parole  is  always  an  individual  but  not  a 
private  act. 

122.  'I'he  parole  applies  chiefly  to  prisoners  of  war  whom  the 
captor  allows  to  return  to  their  country,  or  to  live  in  greater  freedom 

'  The  flags  now  used  are  those  provided  for  by  the  Geneva  Convention.  See 
Appendix  U, 
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within  the  captor's  country  or  territory,  on  conditions  stated  in  the 
parole. 

123.  Release  of  prisoners  of  war  by  exchange  is  the  general  rule; 
release  by  parole  is  the  exception. 

,124.  Breaking  the  parole  is  punished  with  death  when  the  person 
breaking  the  parole  is  captured  again. 

Accurate  lists,  therefore,  of  the  paroled  persons  must  be  kept  by 
the  belligerents. 

125.  When  paroles  are  given  and  received,  there  must  be  an  ex- 
change of  two  written  documents,  in  which  the  name  and  rank  of  the 
paroled  individuals  are  accurately  and  truthfully  stated. 

126.  Commissioned  officers  only  are  allowed  to  give  their  parole, 
and  they  can  give  it  only  with  the  permission  of  their  superior,  as 
long  as  a  superior  in  rank  is  within  reach. 

127.  No  non-commissioned  officer  or  private  can  give  his  parole 
except  through  an  officer.  Individual  paroles  not  given  through  an 
officer  are  not  only  void,  but  subject  the  individuals  giving  them  to 
the  punishment  of  death  as  deserters.  The  only  admissible  excep- 
tion is  where  individuals,  properly  separated  from  their  commands, 
have  suffered  long  confinement  without  the  possibility  of  being  pa- 
roled through  an  officer. 

128.  No  paroling  on  the  battle-field,  no  paroling  of  entire  bodies  of 
troops  after  a  battle,  and  no  dismissal  of  large  numbers  of  prisoners, 
with  a  general  declaration  that  they  are  paroled,  is  permitted  or  of 
any  value. 

129.  In  capitulations  for  the  surrender  of  strong  places  or  forti- 
fied camps,  the  commanding  officer,  in  cases  of  urgent  necessity, 
may  agree  that  the  troops  under  his  command  shall  not  fight  again 
during  the  war,  unless  exchanged. 

130.  The  usual  pledge  given  in  the  parole  is  not  to  serve  during 
the  existing  war,  unless  exchanged. 

This  pledge  refers  only  to  the  active  service  in  the  field,  against  the 
paroling  belligerent  or  his  allies  actively  engaged  in  the  same  war. 
These  cases  of  breaking  the  parole  are  patent  acts,  and  can  be  visited 
with  the  punishment  of  death ;  but  the  pledge  does  not  refer  to  in- 
ternal service,  such  as  recruiting  or  drilling  the  recruits,  fortifying 
places  not  besieged,  quelling  civil  commotions,  fighting  against  bel- 
ligerents unconnected  with  the  paroling  belligerents,  or  to  civil  or 
diplomatic  service  for  which  the  paroled  officer  may  be  employed. 
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131.  If  the  government  does  not  approve  of  the  parole,  the  paroled 
officer  must  return  into  captivity;  and  should  the  enemy  refuse  to 
receive  him,  he  is  free  of  his  parole. 

132.  A  belligerent  government  may  declare,  by  a  general  order, 
whether  it  will  allow  paroling,  and  on  what  conditions  it  will  allow 
it.     Such  order  is  communicated  to  the  enemy. 

133.  No  prisoner  of  war  can  be  forced  by  the  hostile  government 
to  parole  himself,  and  no  government  is  obliged  to  parole  prisoners 
of  war,  or  to  parole  all  captured  officers  if  it  paroles  any.  As  the 
pledging  of  the  parole  is  an  individual  act,  so  is  paroling,  on  the 
other  hand,  an  act  of  choice  on  the  part  of  the  belligerent. 

134.  The  commander  of  an  occupying  army  may  require  of  the 
civil  officers  of  the  enemy,  and  of  its  citizens,  any  pledge  he  may 
consider  necessary  for  the  safety  or  security  of  his  army ;  and,  upon 
their  failure  to  give  it,  he  may  arrest,  confine,  or  detain  them. 

Section   VIII 

ARMISTICE — CAPITULATION 

135.  Armistice.  An  armistice  is  the  cessation  of  active  hostilities 
for  a  period  agreed  upon  between  belligerents.  It  must  be  agreed 
upon  in  writing,  and  duly  ratified  by  the  highest  authorities  of  the 
contending  parties. 

136.  If  an  armistice  be  declared,  without  conditions,  it  extends  no 
further  than  to  require  a  total  cessation  of  hostilities  along  the  front 
of  both  belligerents. 

If  conditions  be  agreed  upon,  they  should  be  clearly  expressed,  and 
must  be  rigidly  adhered  to  by  both  parties.  If  either  party  violates 
any  express  condition,  the  armistice  may  be  declared  null  and  void 
by  the  other. 

137.  An  armistice  may  be  general,  and  valid  for  all  points  and  lines 
of  the  belligerents ;  or  special — that  is,  referring  to  certain  troops  or 
certain  localities  only. 

An  armistice  may  be  concluded  for  a  definite  time  ;  or  for  an  in- 
definite time,  during  which  either  belligerent  may  resume  hostilities 
on  giving  the  notice  agreed  upon  to  the  other. 

138.  The  motives  which  induce  the  one  or  the  other  belligerent  to 
conclude  an  armistice,  whether  it  be  expected  to  be  preliminary  to  a 
treaty  of  peace  or  to  prepare  during  the  armistice  for  a  more  vigorous 
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prosecution  of  the  war,  do  in  no  way  affect  the  character  of  the  armis- 
tice itself. 

139  An  armistice  is  binding  upon  the  belligerents  from  the  day  of 
the  agreed  commencement ;  but  the  officers  of  the  armies  are  respon- 
sible from  the  day  only  when  they  receive  official  information  of  its 
existence. 

140.  Commanding  officers  have  the  right  to  conclude  armistices 
binding  on  the  district  over  which  their  command  extends ;  but  such 
armistice  is  subject  to  the  ratification  of  the  superior  authority,  and 
ceases  so  soon  as  it  is  made  known  to  the  enemy  that  the  armistice 
is  not  ratified,  even  if  a  certain  time  for  the  elapsing  between  giving 
notice  of  cessation  and  the  resumption  of  hostilities  should  have  been 
stipulated  for. 

141.  Intercourse.  It  is  incumbent  upon  the  contracting  parties  of 
an  armistice  to  stipulate  what  intercourse  of  persons  or  traffic  be- 
tween the  inhabitants  of  the  territories  occupied  by  the  hostile  armies 
shall  be  allowed,  if  any. 

If  nothing  is  stipulated,  the  intercourse  remains  suspended,  as  dur- 
ing actual  hostilities. 

142.  An  armistice  is  not  a  partial  or  a  temporary  peace  ;  it  is  only 
the  suspension  of  military  operations  to  the  extent  agreed  upon  by 
the  parties. 

143.  When  an  armistice  is  concluded  between  a  fortified  place  and 
the  army  besieging  it,  it  is  agreed  by  all  the  authorities  on  this  sub- 
ject that  the  besieger  must  cease  all  extension,  perfection,  or  advance 
of  his  attacking  works,  as  much  so  as  from  attacks  by  main  force. 

But  as  there  is  a  difference  of  opinion  among  martial  jurists  whether 
the  besieged  have  the  right  to  repair  breaches  or  to  erect  new  works 
of  defence  within  the  place  during  an  armistice,  this  point  should  be 
determined  by  express  agreement  between  the  parties. 

144.  So  soon  as  a  capitulation  is  signed,  the  capitulator  has  no 
right  to  demolish,  destroy,  or  injure  the  works,  arms,  stores,  or  am- 
munition in  his  possession,  during  the  time  which  elapses  between 
the  signing  and  the  execution  of  the  capitulation,  unless  otherwise 
stipulated  in  the  same. 

145.  When  an  armistice  is  clearly  broken  by  one  of  the  parties, 
the  other  party  is  released  from  all  obligation  to  observe  it. 

146.  Prisoners  taken  in  the  act  of  breaking  an  armistice  must  be 
treated  as  prisoners  of  war,  the  officer  alone  being  responsible  who 
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gives  the  order  for  such  a  violation  of  an  armistice.  The  highest 
authority  of  the  belligerent  aggrieved  may  demand  redress  for  the  in- 
fraction of  an  armistice. 

147.  Belligerents  sometimes  conclude  an  armistice  while  their 
plenipotentiaries  are  met  to  discuss  the  conditions  of  a  treaty  of 
peace ;  but  plenipotentiaries  may  meet  without  a  preliminary  armis- 
tice ;  in  the  latter  case,  the  war  is  carried  on  without  any  abatement. 

Section   IX 

ASSASSINATION 

148.  Assassination.  The  law  of  war  does  not  allow  proclaiming 
either  an  individual  belonging  to  the  hostile  army,  or  a  citizen,  or  a 
subject  of  the  hostile  government,  an  outlaw,  who  maybe  slain  with- 
out trial  by  any  captor,  any  more  than  the  modern  law  of  peace  al- 
lows such  international  outlawry ;  on  the  contrary,  it  abhors  such 
outrage.  The  sternest  retaliation  should  follow  the  murder  com- 
mitted in  consequence  of  such  proclamation,  made  by  whatever 
authority.  Civilized  nations  look  with  horror  upon  offers  of  rewards 
for  the  assassination  of  enemies,  as  relapses  into  barbarism. 

Section  X 

INSURRECTION — CIVIL    WAR — REBELLION 

149.  Insurrection.  Insurrection  is  the  rising  of  people  in  arms 
against  their  government,  or  a  portion  of  it,  or  against  one  or  more 
of  its  laws,  or  against  an  officer  or  officers  of  the  government.  It 
may  be  confined  to  mere  armed  resistance,  or  it  may  have  greater 
ends  in  view. 

150.  Civil  War.  Civil  war  is  war  between  two  or  more  portions 
of  a  country  or  state,  each  contending  for  the  mastery  of  the  whole, 
and  each  claiming  to  be  the  legitimate  government.  The  term  is 
also  sometimes  applied  to  war  of  rebellion,  when  the  rebellious  prov- 
inces or  portions  of  the  state  are  contiguous  to  those  containing 
the  seat  of  government. 

151.  Rebcllio7i.  The  term  rebellioji  is  applied  to  an  insurrection  of 
large  extent,  and  is  usually  a  war  between  the  legitimate  govenuiieiit 
'){  a  country  and   portions  or  provinc(;s  of  the  same  which  s(H:k  \s\ 
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throw  off  their  allegiance  to  it,  and  set  up  a  government  of  their 
own. 

152.  When  humanity  induces  the  adoption  of  the  rules  of  regular 
war  towards  rebels,  whether  the  adoption  is  partial  or  entire,  it  does 
in  no  way  whatever  imply  a  partial  or  complete  acknowledgment 
of  their  government,  if  they  have  set  up  one,  or  of  them,  as  an  inde- 
pendent or  sovereign  power.  Neutrals  have  no  right  to  make  the 
adoption  of  the  rules  of  war  by  the  assailed  government  towards 
rebels  the  ground  of  their  own  acknowledgment  of  the  revolted  peo- 
ple as  an  independent  power. 

153.  Treating  captured  rebels  as  prisoners  of  war,  exchanging 
them,  concluding  of  cartels,  capitulations,  or  other  warlike  agree- 
ments with  them  ;  addressing  officers  of  a  rebel  army  by  the  rank 
they  may  have  in  the  same  ;  accepting  flags  of  truce ;  or,  on  the 
other  hand,  proclaiming  martial  law  in  their  territory,  or  levying  war- 
taxes  or  forced  loans,  or  doing  any  other  act  sanctioned  or  demanded 
by  the  law  and  usages  of  public  war  between  sovereign  belligerents, 
neither  proves  nor  establishes  an  acknowledgment  of  the  rebellious 
people,  or  of  the  government  which  they  may  have  erected,  as  a  pub- 
lic or  sovereign  power.  Nor  does  the  adoption  of  the  rules  of  war 
towards  rebels  imply  an  engagement  with  them  extending  beyond 
the  limits  of  these  rules.  It  is  victory  in  the  field  that  ends  the 
strife  and  settles  the  future  relations  between  the  contending  parties. 

154.  Treating  in  the  field  the  rebellious  enemy  according  to  the 
law  and  usages  of  war  has  never  prevented  the  legitimate  govern- 
ment from  trying  the  leaders  of  the  rebellion  or  chief  rebels  for 
high-treason,  and  from  treating  them  accordingly,  unless  they  are 
included  in  a  general  amnesty. 

155.  All  enemies  in  regular  war  are  divided  into  two  general 
classes— that  is  to  say,  into  combatants  and  non-combatants,  or  un- 
armed citizens  of  the  hostile  government. 

The  military  commander  of  the  legitimate  government,  in  a  war 
of  rebellion,  distinguishes  between  the  loyal  citizen  in  the  revolted 
portion  of  the  country  and  the  disloyal  citizen.  The  disloyal  citi- 
zens may  further  be  classified  into  those  citizens  known  to  sympa- 
thize with  the  rebellion,  without  positively  aiding  it,  and  those  who, 
without  taking  up  arms,  give  positive  aid  and  comfort  to  the  rebel- 
lious enemy,  without  being  bodily  forced  thereto. 

156.  Common  justice  and  plain  expediency  require  that  the  mili- 
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tary  commander  protect  the  manifestly  loyal  citizens,  in  revolted 
territories,  against  the  hardships  of  the  war,  as  much  as  the  common 
misfortune  of  all  war  admits. 

The  commander  will  throw  the  burden  of  the  war,  as  much  as  lies 
within  his  power,  on  the  disloyal  citizens  of  the  revolted  portion  or 
province,  subjecting  them  to  a  stricter  police  than  the  non-comba- 
tant enemies  have  to  suffer  in  regular  war ;  and  if  he  deems  it  appro- 
priate, or  if  his  government  demands  of  him,  that  every  citizen  shall, 
by  an  oath  of  allegiance,  or  by  some  other  manifest  act,  declare  his 
fidelity  to  the  legitimate  government,  he  may  expel,  transfer,  im- 
prison, or  fine  the  revolted  citizens  who  refuse  to  pledge  themselves 
anew  as  citizens  obedient  to  the  law  and  loyal  to  the  government. 

Whether  it  is  expedient  to  do  so,  and  whether  reliance  can  be 
placed  upon  such  oaths,  the  commander  or  his  government  have  the 
right  to  decide. 

157.  Armed  or  unarmed  resistance  by  citizens  of  the  United  States 
against  the  lawful  movements  of  their  troops  is  levying  war  against 
the  United  States,  and  is  therefore  treason. 
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THE  GENEVA  CONVENTION  FOR  THE  AMELIORATION 
OF  THE  CONDITION  OF  THE  SICK  AND  WOUNDED 
OF  ARMIES   IN  THE  FIELD 

Character  and  Purpose 

The  treatment  of  the  sick  and  wounded  in  time  of  war  was  first 
made  the  subject  of  conventional  regulation  in  the  Geneva  Con- 
vention of  August  22,  1864,  the  operation  of  which  was  subse- 
quently extended  to  hostilities  at  sea  by  the  additional  articles 
of  October  10,  1868,  and  to  maritime  warfare  in  general  by  the 
agreement  in  respect  to  the  treatment  of  the  sick  and  wounded 
in  military  operations  at  sea  which  was  adopted  by  the  First  Peace 
Conference  at  The  Hague  in   1899. 

At  the  suggestion  of  the  Federal  Government  of  Switzerland  a 
Conference  composed  of  seventy-five  delegates,  representing  thirty- 
seven  states,  assembled  at  Geneva  on  June  11,  1906,  charged  with 
a  revision  of  the  Convention  of  1864.  On  July  6th  an  agreement 
was  reached  and  signed  in  respect  to  the  treatment  of  the  sick  and 
wounded  in  time  of  war  on  land. 

Nearly  all  states  of  the  civilized  world  are  now  parties  to  the 
operation  of  these  agreements,  the  efficiency  of  which  as  agents  for 
the  amelioration  of  the  condition  of  the  sick  and  wounded  has  been 
fully  established  in  the  great  international  conflicts  which  have 
taken  place  during  the  period  that  has  elapsed  since  their  original 
adoption.  ' 

*  The   Convention   of    1864   was   signed  Roumania,  Salvador,  Montenegro,  Servia. 

at  Geneva.  Switzerland,  August   2,   1S64.  Bolivia,  Argentine  Republic,  Chili,   Peru, 

It  was  signed  by  representatives  of  the  United  States,  March  i,   1882. 
following   powers — i.    <?.,    the    Swiss   Con-  For  reports  and  discussions  in  respect 

federation,    Baden,    Belgium,    Denmark,  to   the   operations   of    the    convention   in 

Spain,  France,  Hesse,  Italy,  the  Nether-  time  of  war,  see  vol.  iv.  Revue  de  Droit 

lands,    Portugal,    Prussia,    and    Wiirtem-  International,    p.    ,325;    vol.    xviii.    Ibid, 

berg.     The  ratifications  of  the  contract-  p.    545;   vol.   xiv.    Ibid.   p.    633;   vol.    xx. 

ing    parties    were    exchanged    at    Geneva  Ibid.   p.   624;  vol.   xxi.   Ibid.   pp.   88,   89; 

on   June    22,    1865.      In   accordance   with  vol.    xxvi.    Ibid.   pp.    9,    25,   38,   47,    348; 

the _  invitation    contained    in    the    Ninth  vol.   xxix.    Ibid.   pp.    no,    112,    318,    320, 

Article  of  the  Convention,  the  following  571,  576.      For  an  interesting  account  of 

powers    acceded    to    the    Convention    at  the   origin  of  the  Red  Cross  Convention, 

various    dates    between    1864    and    1880.  see  "  Actes  de  la  Conference  de  Revision," 

These  were'    Sweden.  Greece,  Great  Brit-  bv    Professor    Louis    Renault,    of    Paris 

ain,  Mecklenburg-Schwerin,  Wtjrtemberg,  (Geneva,    1906). 
Hesse,   Bavaria,   Austria,   Russia,   Persia, 
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The  Convention  of  1906 

The  Convention  of  1864  may  be  said  to  have  fairly  represented 
the  best  existing  practice  among  Continental  armies,  in  respect  to 
the  management  and  control  of  the  sick  and  wounded,  and  in  the 
immunities  which  were  habitually  accorded  to  the  personnel  of 
the  medical  and  sanitary  services  who  were  charged  with  their 
care  and  treatment.  That  Convention  embodied,  in  the  form  of 
an  international  agreement,  the  practice  which  had  theretofore 
rested  upon  customs  and  usage,  and  derived  its  obligatory  force 
from  the  implied  consent  of  the  states  which  accepted  and  applied 
them  in  the  conduct  of  their  military  operations. 

With  a  view  to  accomplish  this  purpose,  the  framers  of  the  old 
Convention  attempted  to  apply  the  principle  of  neutrality  to  the 
sick  and  wounded,  and  to  the  personnel  and  materiel  of  the  sani- 
tary establishments  which  habitually  accompanied  the  operations 
of  armies  in  the  field. 

In  the  new  Convention  much  of  the  inexactness  of  expression 
which  characterized  the  old  undertaking  has  been  eliminated. 
Descriptive  words  and  phrases  have  been  brought  into  close  and 
exact  relation  with  the  conditions  of  modern  war.  The  terms 
"neutral"  and  "neutrality,"  as  applied  to  the  immunity  granted 
to  those  charged  with  the  care  and  treatment  of  the  sick  and 
wounded  by  the  Convention  of  1864,  have  been  replaced  by  words 
and  clauses  which  define  their  status  with  the  greatest  accuracy. 
The  term  "neutral"  is  used  throughout  the  new  Convention  in  the 
sense  attributed  to  it  in  statutes  and  treaties  and  in  the  works  of 
text  writers  of  standard  authority,  and  is  restricted,  as  will  pres- 
ently appear,  to  cases  of  internment  and  to  volunteer  aid  societies, 
organized  under  the  authority  of  neutral  states,  which  tender  their 
services  to  a  belligerent  in  time  of  war. 

The  terms  used  to  describe  the  status  of  the  sick  and  wounded, 
and  the  personnel  and  materiel  of  the  sanitaiy  establishments  in 
which  they  are  entertained  and  cared  for,  have  a  clear  and  unmis- 
takable meaning;  they  are  calculated  to  conduce  to  efficiency  and 
certainty  of  execution,  and  it  is  difficult  to  see  how  they  can  give 
occasion  for  variance  in  interpretation. 

The  privileges  conferred  upon  volunteer  aid  societies  by  the 
terms  of  the  Convention  are  not  only  extremely  liberal,  but  are  in 
harmony  with  the  most  advanced  humanitarian  views  in  respect 
to  the  treatment  of  the  sick  and  wounded  in  time  of  war.  To 
enable  such  associations  to  take  part  in  relief  work  in  the  theatre  of 
active  military  operations,  it  is  necessary  that  they  should  receive 
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the  formal  recognition  of  their  own  governments ;  the  fact  of  such 
official  recognition  being  communicated  by  that  government  to 
other  states,  either  in  time  of  peace  or  prior  to  its  being  employed 
in  the  theatre  of  active  operations.  While  employed  in  the  field, 
the  personnel  of  such  a  society  becomes  subject  to  the  control  and 
supervision  of  the  belligerent  in  whose  service  its  aid  is  rendered. 

If  a  volunteer  aid  society,  established  and  authorized  by  a  neu- 
tral state,  desires  to  render  aid  to  either  belligerent,  it  must  first 
obtain  the  consent  of  its  own  government  and  the  authorization 
of  the  belligerent  whom  it  desires  to  serve.  The  belligerent  accept- 
ing the  services  of  a  neutral  aid  society  is  required  to  notify  the 
enemy  that  such  authorization  has  been  accorded. 

The  details  of  organization  of  these  societies,  together  with  the 
preparation  of  regulations  governing  their  activity  in  the  field, 
and  faxing  their  relations  with  the  sanitary  department  of  the  army, 
were  wisely  left  to  the  discretion  of  the  individual  powers.  It  is 
proper  to  observe,  however,  that  the  furnishing  of  relief  by  such 
associations  to  communities  suffering  in  time  of  peace  from  pes- 
tilence or  famine,  or  from  the  visitation  of  floods,  fires,  or  earth- 
quakes, will  always  constitute  a  proper  subject  for  their  humani- 
tarian endeavor;  and  the  use  or  display  of  the  insignia  of  the  Con- 
vention upon  such  occasions  does  not  come  within  the  prohibitory 
requirements  which  are  embodied  in  Articles  XXVII.  and  XXVIII. 
of  the  new  Convention. 

Purpose  of  the  Convention.  It  is  the  purpose  of  these  conven- 
tions to  ameliorate  the  condition  of  individuals  of  the  belligerent 
armies  who  have  been  placed  hers  de  combat  by  disease  or  wounds. 
With  the  projectiles  or  other  instruments  by  means  of  which  the 
wounds  are  inflicted,  and  with  the  sanitation  of  armies  and  navies, 
the  agreements  above  referred  to  have  nothing  to  do.  These  are 
questions  pertaining  to  the  operations  of  war  which  are  regulated 
in  part  by  declarations  and  other  international  agreements,  and 
in  part  by  the  rules  and  usages  of  war  which  have  been  generally 
accepted  by  civilized  states,  and  are  habitually  applied  by  them 
in  the  conduct  of  hostilities  on  land  and  sea. 

The  rules  of  the  Geneva  Convention,  and  other  undertakings  of 
like  character,  become  operative  only  when  individual  combatants 
have  been  disabled  by  wounds  or  disease.  Their  effect  is  to  confer 
certain  privileges  and  immunities  upon  the  sick  and  wounded,  as  a 
class,  and  to  secure  to  the  places  in  which  they  are  collected  and 
cared  for,  and  to  the  persons  who  attend  them,  as  complete  an  im- 
munity from  the  effects  of  hostile  operations  as  it  is  possible  to 
accord  them  under  the  circumstances  of  each  particular  case.     Of 
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the  nature  and  extent  of  the  immunity  to  be  accorded,  each  bellig- 
erent is  to  be  the  judge,  in  so  far  as  his  own  operations  are  con- 
cerned; and  in  the  conduct  of  those  operations  he  must  weigh,  on 
the  one  hand,  the  strict  necessities  of  the  military  situation,  and, 
on  the  other,  the  imperative  demands  of  suffering  humanity  and 
the  solemn  obligations  of  treaties  entered  into  with  a  view  to 
ameliorate  the  hardships  of  war  in  respect  to  individual  comba- 
tants who  by  the  casualty  of  war  are  no  longer  able  to  assist  in  its 
prosecution. 

Field  of  Operation.  The  requirements  of  the  Convention  have 
no  operation  upon  the  battle-field  proper  during  the  pendency  of 
the  action.  This  is  because  of  the  impossibility  of  affording  pro- 
tection, within  the  zone  of  fire,  to  individuals  wearing  the  dis- 
tinctive badge  of  the  society;  indeed,  since  the  adoption  of  maga- 
zine small-arms  and  quick-firing  guns  in  modem  armies,  the  zone 
of  fire  has  become  so  deadly  that  it  has  become  practically  im- 
possible to  attempt  to  remove  the  wounded  from  the  field  during 
the  progress  of  the  action.  If  the  flag  of  the  society  is  in  view, 
however,  as  in  the  case  of  the  bombardment  of  a  fortified  place,  or 
on  the  battle-field  itself  after  the  action  has  ceased,  or  has  shifted 
to  another  part  of  the  field,  good  faith  requires  a  belligerent  to  use 
his  utmost  endeavors  to  cause  it  to  be  respected.  The  opposing 
belligerent  is  under  an  equal  obligation  to  see  to  it  that  the  dis- 
tinctive flag  of  the  Convention  is  not  abused,  or  used  for  an  illegiti- 
mate purpose. 

The  Convention  itself  is  silent  in  respect  to  the  dividing-line  be- 
tween the  battle-field  proper  and  the  zone  within  which  its  terms 
become  applicable  to  the  sick  and  wounded,  and  to  the  places  in 
which  they  are  collected  and  cared  for.  The  terms  of  the  first 
article  of  the  original  instrument,  however,  that  "  ambulances  and 
military  hospitals  shall  be  acknowledged  to  be  neuter,"  have  given 
occasion  for  an  interpretation  of  the  agreement  in  this  regard  which 
has  been  generally  acted  upon  by  the  civilized  powers,  and  which 
may  be  stated  as  follows:  At  such  a  distance  in  rear  of  the  firing- 
line  and  its  successive  supporting  formations  as  it  is  possible  to 
find  reasonable  shelter  from  the  fire  of  the  enemy,  what  are  called 
the  first  dressing-stations  are  established,  where  the  wounded  are 
collected  with  a  view  to  receiving  surgical  attention  before  they 
are  transported  to  the  "ambulances  and  military  hosi)itals"  which 
are  neutralized  by  the  express  terms  of  the  Convention.  In  front 
of  the  line  thus  rudely  determined  the  Convention  is  inoperative; 
behind  it,  where  the  ambulances  and  field  hospitals  have  been  es- 
tablished, its  terms  are  fully  applicable  to,  and  obligatory  upon, 
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both  belligerents.  In  rear  of  the  line  so  established  the  immunity 
is,  or  should  be,  complete;  in  front  of  it  the  wounded  are  protected 
during  the  continuance  of  the  action,  not  by  the  terms  of  the 
Geneva  Convention,  but  by  the  niles  of  international  law.  Those 
rules  forbid,  first,  the  use  of  instruments  of  war  which  inflict  wounds 
of  needless  or  unnecessary  cruelty;  and,  secondly,  the  infliction 
of  any  injury  whatever  upon  a  person  already  hors  de  combat.  They 
convert  the  right  to  kill  into  the  duty  to  save,  the  power  to  inflict 
injury  into  an  obligation  to  relieve  sufTering;  and  require  that  each 
belligerent  shall  accord  to  the  wounded  of  the  enemy  the  same 
measure  of  relief  that  is  extended  to  his  own. 
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Chapter  I — The    Sick   and  Wounded 

Article  I.  Officers,  soldiers,  and  other  persons  officially  attached 
to  armies,  who  are  sick  or  wounded,  shall  be  respected  and  cared 
for,  without  distinction  of  nationality,  by  the  belligerent  in  whose 
power  they  are. 

A  belligerent,  however,  when  compelled  to  leave  his  wounded  in 
the  hands  of  his  adversary,  shall  leave  with  them,  so  far  as  military 
conditions  permit,  a  portion  of  the  personnel  and  materiel  of  his 
sanitary  service  to  assist  in  caring  for  them. 

Art.  II.  Subject  to  the  care  that  must  be  taken  of  them  under 
the  preceding  article,  the  sick  and  wounded  of  an  army  who  fall 
into  the  power  of  the  other  belligerent  become  prisoners  of  war, 
and  the  general  rules  of  international  law  in  respect  to  prisoners 
become  applicable  to  them. 

The  belligerents  remain  free,  however,  to  mutually  agree  upon 
such  clauses,  by  way  of  exception  or  favor,  in  relation  to  the 
wounded  or  sick  as  they  may  deem  proper.  They  shall  especially 
have  authority  to  agree — 
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1.  To  mvitually  return  the  sick  and  wounded  left  on  the  field  of 
battle  after  an  engagement. 

2.  To  send  back  to  their  own  country  the  sick  and  wounded  who 
have  recovered,  or  who  are  in  a  condition  to  be  transported  and 
whom  they  do  not  desire  to  retain  as  prisoners. 

3.  To  send  the  sick  and  wounded  of  the  enemy  to  a  neutral  state, 
with  the  consent  of  the  latter  and  on  condition  that  it  shall  charge 
itself  with  their  internment  until  the  close  of  hostilities. 

Art.  III.  After  every  engagement  the  belligerent  who  remains  in 
possession  of  the  field  of  battle  shall  take  measures  to  search  for 
the  wounded  and  to  jDrotect  the  wounded  and  dead  from  robbery 
and  ill  treatment. 

He  will  see  that  a  careful  examination  is  made  of  the  bodies  of 
the  dead  prior  to  their  interment  or  incineration. 

Art.  IV.  As  soon  as  possible  each  belligerent  shall  forward  to 
the  authorities  of  their  country  or  army  the  marks  or  military 
papers  of  identification  found  upon  the  bodies  of  the  dead,  to- 
gether with  a  list  of  names  of  the  sick  and  wounded  taken  in  charge 
by  him. 

Belligerents  will  keep  each  other  mutually  advised  of  intern- 
ments and  transfers,  together  with  admissions  to  hospitals  and 
deaths  which  occur  among  the  sick  and  wounded  in  their  hands. 
They  will  collect  all  objects  of  personal  use,  valuables,  letters,  etc., 
which  are  found  upon  the  field  of  battle,  or  have  been  left  by  the 
sick  or  wounded  who  have  died  in  sanitary  formations  or  other 
establishments,  for  transmission  to  persons  in  interest  through  the 
authorities  of  their  own  country. 

Art.  V.  Military  authority  inay  make  an  appeal  to  the  chari- 
table zeal  of  the  inhabitants  to  receive  and,  under  its  supervision, 
to  care  for  the  sick  and  wounded  of  the  armies,  granting  to  per- 
sons responding  to  such  appeals  special  protection  and  certain 
immunities. 

Chapter   II — Sanitary  Formations  and  Establishments 

Art.  VI.  Mobile  sanitary  formations  {i.  c,  those  which  arc  in- 
tended to  accompany  armies  in  the  field)  and  the  fixed  establish- 
ments belonging  to  the  sanitary  service  shall  be  protected  and 
respected  by  belligerents. 

Art.  VII.  The  protection  due  to  sanitary  formations  and  estab- 
lishments ceases  if  they  are  used  to  commit  acts  injurious  to  the 
enemy. 

Art.  VIII.  A  sanitary  formation  or  establishment  shall  not  be 
deprived  of  the  protection  accorded  by  Article  VI.  by  the  fact — 
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1.  That  the  personnel  of  a  formation  or  establishment  is  armed 
and  uses  its  arms  in  self-defence  or  in  defence  of  its  sick  and 
wounded. 

2.  That  in  the  absence  of  armed  hospital  attendants  the  for- 
mation is  guarded  by  an  armed  detachment  or  by  sentinels  acting 
under  competent  orders. 

3.  That  arms  or  cartridges,  taken  from  the  wounded  and  not 
yet  turned  over  to  the  proper  authorities,  are  found  in  the  forma- 
tion or  establishment. 

Chapter  III — Personnel 

Art.  IX.  The  personnel  charged  exclusively  with  the  removal, 
transportation,  and  treatment  of  the  sick  and  wounded,  as  well 
as  with  the  administration  of  sanitary  formations  and  establish- 
ments, and  the  chaplains  attached  to  armies,  shall  be  respected 
and  protected  under  all  circumstances.  If  they  fall  into  the  hands 
of  the  enemy,  they  shall  not  be  considered  as  prisoners  of  war. 

These  provisions  apply  to  the  guards  of  sanitary  formations  and 
establishments  in  the  case  provided  for  in  Section  2  of  Article  VIII. 

Art.  X.  The  personnel  of  volunteer  aid  societies,  duly  recognized 
and  authorized  by  their  own  governments,  who  are  employed  in 
the  sanitary  formations  and  establishments  of  armies,  are  assimi- 
lated to  the  personnel  contemplated  in  the  preceding  article,  upon 
condition  that  the  said  personnel  shall  be  subject  to  military  laws 
and  regiolations. 

Each  state  shall  make  known  to  the  other,  either  in  time  of 
peace,  or  at  the  opening,  or  during  the  progress  of  hostilities,  and 
in  any  case  before  actual  employment,  the  names  of  the  societies 
which  it  has  authorized  to  render  assistance,  under  its  responsi- 
bility, in  the  official  sanitary  service  of  its  armies. 

Art.  XL' A  recognized  society  of  a  neutral  state  can  only  lend 
the  services  of  its  sanitary  personnel  and  formations  to  a  belliger- 
ent with  the  prior  consent  of  its  own  government  and  the  authority 
of  such  belligerent.  The  belligerent  who  has  accepted  such  as- 
sistance is  required  to  notify  the  enemy  before  making  any  use 
thereof. 

Art.  XII.  Persons  described  in  Articles  IX.,  X.,  and  XI.  will  con- 
tinue in  the  exercise  of  their  functions,  under  the  direction  of  the 
enemy,  after  they  have  fallen  into  his  power. 

When  their  assistance  is  no  longer  indispensable  they  will  be 
sent  back  to  their  army  or  country,  within  such  period  and  by 
such   route   as   may   accord   with   military   necessity.     They   will 
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carry  with  them  such  effects,  instruments,  arms,  and  horses  as  are 
their  private  property. 

Art.  XIII.  While  they  remain  in  his  power,  the  enemy  will  se- 
cure to  the  perso)iitel  mentioned  in  Article  IX.  the  same  pay  and 
allowances  to  which  persons  of  the  same  grade  in  his  own  army 
are  entitled. 

Chapter  IV — Materiel 

Art.  XIV.  If  mobile  sanitary  formations  fall  into  the  power  of 
the  enemy,  they  shall  retain  their  materiel,  including  the  teams, 
whatever  may  be  the  means  of  transportation  and  the  conducting 
personnel.  Competent  military  authority,  however,  shall  have 
the  right  to  employ  it  in  caring  for  the  sick  and  wounded.  The 
restitution  of  the  materiel  shall  take  place  in  accordance  with  the 
conditions  prescribed  for  the  sanitary  personnel,  and,  as  far  as 
possible,  at  the  same  time. 

Art.  XV.  Buildings  and  materiel  pertaining  to  fixed  establish- 
ments shall  remain  subject  to  the  laws  of  war,  but  cannot  be  di- 
verted from  their  use  so  long  as  they  are  necessary  for  the  sick  and 
wounded.  Commanders  of  troops  engaged  in  operations,  how- 
ever, may  use  them,  in  case  of  important  military  necessity,  if, 
before  such  use,  the  sick  and  wounded  who  are  in  them  have  been 
provided  for. 

Art.  XVI.  The  materiel  of  aid  societies  admitted  to  the  benefits 
of  this  Convention,  in  conformity  to  the  conditions  therein  estab- 
lished, is  regarded  as  private  property,  and,  as  such,  will  be  re- 
spected under  all  circumstances,  save  that  it  is  subject  to  the 
recognized  right  of  requisition  by  belligerents  in  conformity  to  the 
laws  and  usages  of  war. 

Chapter  V — Convoys  of  Evacuation 

Art.  XVII.  Convoys  of  evacuation  shall  be  treated  as  mobile 
sanitary  formations  subject  to  the  following  special  provisions: 

1.  A  belligerent  intercepting  a  convoy  may,  if  required  by  mili- 
tary necessity,  break  up  such  convoy,  charging  himself  with  the 
care  of  the  sick  and  wounded  whom  it  contains. 

2.  In  this  case  the  obligation  to  return  the  sanitary  personnel, 
as  provided  for  in  Article  XII.,  shall  be  extended  to  include  the 
entire  military  personnel  employed,  under  competent  orders,  in 
the  transportation  and  protection  of  the  convoy. 

The  obligation  to  return  the  sanitary  materiel,  as  provided  for 
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in  Article  XIV.,  shall  apply  to  railway  trains  and  vessels  intended 
for  interior  navigation  which  have  been  especially  equipped  for 
evacuation  purposes,  as  well  as  to  the  ordinary  vehicles,  trains, 
and  vessels  which  belong  to  the  sanitary  service. 

Military  vehicles,  with  their  teams,  other  than  those  belonging 
to  the  sanitary  service,  may  be  captured. 

The  civil  personnel  and  the  various  means  of  transportation 
obtained  by  requisition,  including  railway  materiel  and  vessels 
utilized  for  convoys,  are  subject  to  the  general  rules  of  inter- 
national law. 

Chapter  VI — Distinctive  Emblem 

Art.  XVIII.  In  deference  to  Switzerland  the  heraldic  emblem 
of  the  red  cross  on  a  white  ground,  formed  by  the  reversal  of  the 
Federal  colors,  is  continued  as  the  emblem  and  distinctive  sign  of 
the  sanitary  service  of  armies. 

Art.  XIX.  This  emblem  appears  on  flags  and  brassards,  as  well 
as  ujDon  all  materiel  appertaining  to  the  sanitary  service,  with  the 
permission  of  the  competent  military  authority. 

Art.  XX.  The  personnel  protected  in  virtue  of  the  first  para- 
graph of  Article  IX.,  and  Articles  X.  and  XI.,  will  wear  attached  to 
the  left  arm  a  brassard  bearing  a  red  cross  on  a  white  ground, 
which  will  be  issued  and  stamped  by  competent  military  authority, 
and  accompanied  by  a  certificate  of  identity  in  the  case  of  persons 
attached  to  the  sanitary  service  of  armies  who  do  not  have  military 
uniform. 

Art.  XXI.  The  distinctive  flag  of  the  Convention  can  only  be 
displayed  over  the  sanitary  formations  and  establishments  which 
the  Convention  provides  shall  be  respected,  and  with  the  consent 
of  the  military  authorities.  It  shall  be  accompanied  by  the 
national  flag  of  the  belligerent  to  whose  service  the  formation  or 
establishment  is  attached. 

Sanitary  formations  which  have  fallen  into  the  power  of  the 
enemiy,  however,  shall  fly  no  other  flag  than  that  of  the  Red  Cross 
so  long  as  they  continue  in  that  situation. 

Art.  XXII.  The  sanitary  formations  of  neutral  countries  which, 
'  under  the  conditions  set  forth  in  Article  XL,  have  been  authorized 
to  render  thei'-  services,  shall  fly,  with  the  flag  of  the  convention, 
the  national  flag  of  the  belligerent  to  which  they  are  attached. 
The  provisions  of  the  second  paragraph  of  the  preceding  article 
are  applicable  to  them. 

Art.  XXIII.  The  emblem  of  the  red  cross  on  a  white  ground  and 
the  words  Red  Cross  or  Geneva  Cross  may  only  be  used,  whether  in 
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time  of  peace  or  war,  to  protect  or  designate  sanitary  formations 
and  establishments,  the  personnel  and  materiel  protected  by  the 
Convention. 

Chapter  VII — Application  and  Execution  of  the  Convention 

Art.  XXIV.  The  provisions  of  the  present  Convention  are  obliga- 
tory only  on  the  contracting  powers,  in  case  of  war  between  two 
or  more  of  them.  The  said  provisions  shall  cease  to  be  obligatory 
if  one  of  the  belligerent  powers  should  not  be  signatory  to  the 
Convention. 

Art.  XXV.  It  shall  be  the  duty  of  the  commanders-in-chief  of 
the  belligerent  armies  to  provide  for  the  details  of  execution  of  the 
foregoing  articles,  as  well  as  for  unforeseen  cases,  in  accordance 
with  the  instructions  of  their  respective  governments  and  con- 
formably to  the  general  principles  of  this  Convention. 

Art.  XXVI.  The  signatory  governments  shall  take  the  neces- 
sary steps  to  acquaint  their  troops,  and  particularly  the  protected 
personnel,  with  the  provisions  of  this  Convention  and  to  make 
them  known  to  the  people  at  large. 

Chapter  VIII — -Repression  of  Abuses  and  Infractions 

Art.  XXVII.  The  signatory  powers  whose  legislation  may  not 
now  be  adequate  engage  to  take  or  recommend  to  their  legislatures 
such  measures  as  may  be  necessary  to  prevent  the  use,  by  private 
persons  or  by  societies,  other  than  those  upon  which  this  Conven- 
tion confers  the  right  thereto,  of  the  emblem  or  name  of  the  Red 
Cross  or  Geneva  Cross,  particularly  for  commercial  purposes  by 
means  of  trade-marks  or  commercial  labels. 

The  prohibition  of  the  use  of  the  emblem  or  name  in  question 
shall  take  effect  from  the  time  set  in  each  act  of  legislation,  and  at 
the  latest  five  years  after  this  Convention  goes  into  effect.  After 
such  going  into  effect,  it  shall  be  unlawful  to  use  a  trade-mark  or 
commercial  label  contrary  to  such  prohibition. 

Art.  XXVIII.  In  the  event  of  their  military  penal  laws  being  in- 
sufficient, the  signatory  governments  also  engage  to  take,  or  to 
recommend  to  their  legislatures,  the  necessary  measures  to  repress, 
in  time  of  war,  individual  acts  of  robbery  and  ill  treatment  of  the 
sick  and  wounded  of  the  armies,  as  well  as  to  punish,  as  usurpa- 
tions of  military  insignia,  the  wrongful  use  of  the  flag  andbrassard 
of  the  Red  Cross  by  military  persons  or  private  individuals  not 
protected  by  the  present  Convention. 
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They  will  communicate  to  each  other  through  the  Swiss  Federal 
Council  the  measures  taken  with  a  view  to  such  repression,  not 
later  than  five  years  from  the  ratification  of  the  present  Conven- 
tion. 

General  Provisions 

Art.  XXIX.  The  present  Convention  shall  be  ratified  as  soon  as 
possible.     The  ratifications  will  be  deposited  at  Berne. 

A  record  of  the  deposit  of  each  act  of  ratification  shall  be  pre- 
pared, of  which  a  duly  certified  copy  shall  be  sent,  through  diplo- 
matic channels,  to  each  of  the  contracting  powers. 

Art.  XXX.  The  present  Convention  shall  become  operative,  as 
to  each  power,  six  months  after  the  date  of  deposit  of  its  ratifica- 
tion. 

Art.  XXXI.  The  present  Convention,  when  duly  ratified,  shall 
supersede  the  Convention  of  August  22,  1864,  in  the  relations  be- 
tween the  contracting  states. 

The  Convention  of  1864  remains  in  force  in  the  relations  between 
the  parties  who  signed  it  but  who  may  not  also  ratify  the  present 
Convention. 

Art.  XXXII.  The  present  Convention  may,  until  December  31, 
proximo,  be  signed  by  the  powers  represented  at  the  Conference 
which  opened  at  Geneva  on  June  11,  1906,  as  well  as  by  the  powers 
not  represented  at  the  Conference  who  have  signed  the  Convention 
of  1864. 

Such  of  these  powers  as  shall  not  have  signed  the  present  Con- 
vention on  or  before  December  31,  1906,  will  remain  at  liberty  to 
accede  to  it  after  that  date.  They  shall  signify  their  adherence  in 
a  written  notification  addressed  to  the  Swiss  Federal  Council,  and 
communicated  to  all  the  contracting  powers  by  the  said  Council. 

Other  powers  may  request  to  adhere  in  the  same  manner,  but 
their  request  shall  only  be  effective  if,  within  the  period  of  one 
year  from  its  notification  to  the  Federal  Council,  such  Council  has 
not  been  advised  of  any  opposition  on  the  part  of  any  of  the  con- 
tracting powers. 

Art.  XXXIII.  Each  of  the  contracting  parties  shall  have  the 
right  to  denounce  the  present  Convention.  This  denunciation  shall 
only  become  operative  one  year  after  a  notification  in  writing  shall 
have  been  made  to  the  Swiss  Federal  Council,  which  shall  forth- 
with communicate  such  notification  to  all  the  other  contracting 
parties. 

This  denunciation  shall  only  become  operative  in  respect  to  the 
power  which  has  given  it. 
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In  faith  whereof  the  plenipotentiaries  have  signed  the  present 
Convention  and  affixed  their  seals  thereto. 

Done  at  Geneva,  the  sixth  day  of  July,  one  thousand  nine  hun- 
dred and  six,  in  a  single  copy,  which  shall  remain  in  the  archives 
of  the  Swiss  Confederation  and  certified  copies  of  which  shall  be 
delivered  to  the  contracting  parties  through  diplomatic  channels. 


VCEU    OF   THE    CONFERENCE 

After  the  Convention  had  been  agreed  upon,  the  following  vcen, 
or  expression  of  desire,  was  adopted  by  the  delegates  composing 
the  Conference,  and  in  the  following  form  was  submitted  by  them 
to  their  respective  governments: 

"  With  a  view  to  reach  as  close  an  interpretation  and  applica- 
tion of  the  Convention  as  is  possible,  the  Conference  expresses  the 
wish  that  the  contracting  powers  submit  to  the  Permanent  Court 
at  The  Hague  for  adjustment  such  differences  as  may  arise  be- 
tween them,  in  time  of  peace,  in  respect  to  the  interpretation  of 
the  Convention." 

An  expression  of  desire,  considerably  broader  in  its  scope,  was 
submitted  to  the  Conference  by  Mr.  De  Martens,  one  of  the  Dele- 
gates Plenipotentiary  of  Russia.  As  Mr.  De  Martens's  proposition 
failed  to  receive  sufficient  support  to  warrant  its  adoption,  a  com- 
promise suggested  by  Baron  von  Biilow,  of  Germany,  was  accepted 
by  the  Conference.  The  jurisdiction  conferred  upon  the  arbitral 
tribunal  at  The  Hague  by  the  Convention  of  July  29,  1889,  is 
sufficiently  broad  to  allow  it  to  entertain  questions  of  dispvite 
growing  out  of  the  application  of  the  Geneva  Convention  of  1906, 
so  that  from  that  point  of  view  a  conventional  stipulation  in 
furtherance  of  the  arbitration  agreement  was  unnecessary.  It  is 
not  easy  to  see,  as  the  Geneva  Convention  only  becomes  operative 
in  time  of  war,  what  cases  can  arise  in  time  of  peace  to  which  the 
terms  of  the  Convention  can  properly  apply. 
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THE   DECLARATION   OF    PARIS 

Declaration  Respecting  Maritime  Law,  Signed  by  the  Plen- 
ipotentiaries OF  Great  Britain,  Austria,  France,  Prussia, 
Russia,  Sardinia,  and  Turkey,  Assembled  in  Congress  at 
Paris,  April  i6,  1856 

"  The  Plenipotentiaries  who  signed  the  Treaty  of  Paris  of  the  30th 
of  March,  1856,  assembled  in  conference, — Considering: 

"  That  maritime  law,  in  time  of  war,  has  long  been  the  subject  of 
deplorable  disputes; 

"That  the  uncertainty  of  the  law,  and  of  the  duties  in  such  a  mat- 
ter, gives  rise  to  differences  of  opinion  between  neutrals  and  bellig- 
erents which  may  occasion  serious  difficulties,  and  even  conflicts ; 

"That  it  is  consequently  advantageous  to  establish  a  uniform  doc- 
trine on  so  important  a  point ; 

"  That  the  Plenipotentiaries  assembled  in  Congress  at  Paris  cannot 
better  respond  to  the  intentions  by  which  their  governments  are  an- 
imated than  by  seeking  to  introduce  into  international  relations  fixed 
principles  in  this  respect : 

"The  above-mentioned  Plenipotentiaries,  being  duly  authorized, 
resolved  to  concert  among  themselves  as  to  the  means  of  attaining 
this  object ;  and,  having  come  to  an  agreement,  have  adopted  the 
following  solemn  declaration  : 

"i.  Privateering  is,  and  remains  abolished. 

"  2.  The  neutral  flag  covers  enemy's  goods,  with  the  exception  of 
contraband  of  war. 

"  3.  Neutral  goods,  with  the  exception  of  contraband  of  war,  are 
not  liable  to  capture  under  the  enemy's  flag. 

"  4.  Blockades,  in  order  to  be  binding,  must  be  effective,  that  is  to 
say,  maintained  by  a  force  sufficient  really  to  prevent  access  to  the 
coast  of  the  enemy. 

"  The  governments  of  the  undersigned  Plenipotentiaries  engage  to 
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bring  the  present  Declaration  to  the  knowledge  of  the  states  which  have 
not  taken  part  in  the  Congress  of  Paris,  and  to  invite  them  to  accede  to  it. 

'•  Convinced  that  the  maxims  which  they  now  proclaim  cannot  but 
be  received  with  gratitude  by  the  whole  world,  the  undersigned  Plen- 
ipotentiaries doubt  not  that  the  efforts  of  their  governments  to  obtain 
the  general  adoption  thereof  will  be  crowned  with  full  success. 

"  The  present  Declaration  is  not  and  shall  not  be  binding,  except 
between  those  Powers  who  have  acceded,  or  shall  accede,  to  it. 

'•Done  at  Paris,  April  i6,  1856." 

This  Declaration  of  the  six  powers  of  the  Paris  conference  was 
communicated  to  other  states,  and  it  was  stated,  in  a  memorandum 
of  the  French  Minister  of  Foreign  Affairs  to  the  Emperor,  dated  June 
12,  1858,  that  the  following  powers  had  signified  their  full  allegiance 
to  the  four  principles — viz.,  Baden,  Bavaria,  Bremen,  Brazil,  the  Duchy 
of  Brunswick,  Chili,  the  Argentine  Republic,  the  Germanic  Con- 
federation, Denmark,  the  two  Sicilies,  Ecuador,  the  Roman  states, 
Greece,  Guatemala,  Hayti,  Hamburg,  Hanover,  the  two  Hesses,  Lli- 
beck,  Mecklenburg-Strelitz,  Mecklenburg-Schwerin,  Nassau,  Olden- 
burg, Parma,  the  Netherlands,  Peru,  Portugal,  Saxony,  Saxe-Alten- 
burg,  Saxe-Coburg-Gotha,  Saxe-Meiningen,  Saxe-Weimar,  Sweden, 
Switzerland,  Tuscany,  and  Wiirtemberg.  The  executive  govern- 
ment of  Uruguay  also  gave  its  full  assent  to  all  the  four  principles, 
subject  to  the  ratification  of  the  legislature.  Spain  and  Mexico 
adopted  the  last  three  as  their  own,  but,  on  account  of  the  first 
article,  declined  acceding  to  the  entire  Declaration.  The  United 
States  adopted  the  second,  third,  and  fourth  propositions,  indepen- 
dently of  the  first,  offering,  however,  to  adopt  that  also,  with  the 
following  amendment,  or  additional  clause,  "  and  the  private  prop- 
erty of  subjects  or  citizens  of  a  belligerent  on  the  high  seas,  shall  be 
exempt  from  seizure  by  the  public  armed  vessels  of  the  other  bellig- 
erent except  it  be  contraband."  The  proposition  thus  extended 
has  been  accepted  by  Russia,  and  some  other  states  have  signified 
their  approbation  of  it.  There  is  reason  to  hope  that  all  the  mari- 
time nations  of  Europe  will  eventually  adopt  the  extension.'  The 
reasons  advanced  by  the  United  States  for  declining  to  accept  the 
entire  Declaration  have  been  fully  discussed  elsewhere." 

'  II  Ilalleck,  p.  17.  tlie  Englibh   Parliament,  see   For.  Rcl. 

'  Ante,  p.  384.  For  a  discussion  of  of  the  United  States,  1875,  pp.  616- 
tlie    principles     of    the    Ueclaralion    in       631. 
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THE   DECLARATION   OF   ST.  PETERSBURG 

In  December,  1868,  a  conference  of  delegates,  representing  nine- 
teen states,  assembled  at  St.  Petersburg,  upon  the  invitation  of  the 
Russian  Government,  for  the  purpose  of  considering  the  existing  rules 
of  war.  This  body,  which  has  become  known  as  the  International 
Military  Commission,  completed  its  labors  on  November  4-16  of  the 
same  year.  As  a  result  of  its  deliberations,  the  following  Declara- 
tion was  agreed  to  and  signed  by  the  duly  authorized  represent- 
atives of  the  states  participating  in  the  conference : ' 

"Considering  that  the  progress  of  civilization  should  have  the 
effect  of  alleviating  as  much  as  possible  the  calamities  of  war; 

"That  the  only  legitimate  object  which  states  should  endeavor 
to  accomplish  during  war  is  to  weaken  the  military  force  of  the 
enemy ; 

"  That  for  this  purpose  it  is  sufficient  to  disable  the  greatest  pos- 
sible number  of  men  ; 

"  That  this  object  would  be  exceeded  by  the  employment  of  arms 
which  uselessly  aggravate  the  sufferings  of  disabled  men,  or  render 
their  death  inevitable; 

"  That  the  employment  of  such  arms  would,  therefore,  be  contrary 
to  the  laws  of  humanity; 

"The  contracting  parties  engage  mutually  to  renounce,  in  case 
of  war  among  themselves,  the  employment,  by  their  military  or  naval 
forces,  of  any  projectile  of  less  weight  than  four  hundred  grammes" 
which  is  explosive,  or  is  charged  with  fulminating  or  inflammable 
substances. 

'  Austria,    Bavaria,    Belgium,     Den-  tion,    Russia,    Sweden,    and    Norway, 

mark,    France,    Great   Britain,  Greece,  Switzerland,     Turkey,     and     Wiirtem- 

Italy,  the  Netherlands,  Persia,  Portugal,  berg. 

Prussia,  the  North  German  Confedera-  '■'  Fourteen  ounces  avoirdupois. 
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"  They  agree  to  invite  all  the  states  which  have  not  taken  part  in 
the  deliberations  of  the  International  Military  Commission,  assem- 
bled at  St.  Petersburg,  by  sending  delegates  thereto,  to  accede  to 
the  present  engagement. 

"  This  engagement  is  obligatory  only  upon  the  contracting  or  ac- 
ceding parties  thereto,  in  case  of  war  between  two  or  more  of  them- 
selves; it  is  not  applicable  with  regard  to  non-contracting  powers, 
or  powers  that  shall  not  have  acceded  to  it. 

"  It  will  also  cease  to  be  obligatory  from  the  moment  when,  in  a 
war  between  contracting  or  acceding  parties,  a  non-contracting  party, 
or  a  non-acceding  party,  shall  join  one  of  the  belligerents. 

"  The  contracting  or  acceding  parties  reserve  to  themselves  the 
right  to  come  to  an  understanding  hereafter  whenever  a  precise 
proposition  shall  be  drawn  up,  in  view  of  future  improvements  which 
may  be  effected  in  the  armament  of  troops,  in  order  to  maintain  the 
principles  which  they  have  established,  and  to  reconcile  the  neces- 
sities of  war  with  the  laws  of  humanity." 
35 
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THE  INTERNATIONAL  PEACE  CONFERENCE  OF  1899  AT 

THE    HAGUE 

{May  18  to  July  29,   1899) 

As  a  resialt  of  the  deliberations  of  the  International  Peace  Con- 
ference, convened  in  pursuance  of  an  invitation  addressed  by  the 
Imperial  Government  of  Russia  to  the  principal  states  of  the  civil- 
ized world,  three  treaties  or  conventions  were  entered  into  and 
three  formal  declarations  were  adopted  by  the  signatory  powers. 
In  addition  to  this  action  in  the  way  of  obligatory  conventions, 
several  important  resolutions  were  agreed  to  and  submitted  to 
the  signatory  powers  for  subsequent  consideration.  The  following 
are  the  principal  restdts  of  the  Conference: 

I.  A  Convention  for  the  pacific  adjustment  of  international  dis- 
putes.^ 

II.  A  Convention  in  respect  to  the  laws  and  usages  of  war  on 
land.' 

III.  A  Convention  for  the  adaptation  of  the  rules  of  maritime 
warfare  to  the  principles  of  the  Geneva  Convention  of  August  22, 
1864.' 

IV.  Three  declarations  in  respect  to  the  following  subjects: 

(a.)  The  prohibition  of  the  use  of  projectiles  or  explosives  from 
balloons,  or  by  other  similar  methods. 

(b.)  The  prohibition  of  the  employment  of  projectiles  which  have 
for  their  sole  purpose  to  diffuse  asphyxiating  or  other  deleterious 
gases. 

(c.)  The  prohibition  of  bullets  which  expand  or  flatten  easily  in 
the  human  body;  such  as  bullets  with  hard  jackets,  which  do  not 
entirely  cover  the  projectile  or  are  provided  with  incisions. 

V.  Six  resolutions  of  international  importance  were  also  agreed 
to  by  the  Conference.^ 

1  For  the  text  of  these  Conventions,  as  ^  Por  the  text  of  these  resolutione,  see 

amended  by  the  Second  Peace  Conference        page  551  post. 
at  The  Hague,  see  Appendix  F. 
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DECLARATIONS  OF  THE  PEACE  CONFERENCE  OF   1899 
AT  THE    HAGUE 

I — Throwing  Projectiles  and  Explosives  from  Balloons 

Declaration. — The  contracting  powers  agree,  for  a  period  of 
five  years,  to  forbid  the  throwing  of  projectiles  and  explosives  from 
balloons  or  by  other  new  methods  of  a  similar  nature.^ 

n — Projectiles  which  Diffuse  Asphyxiating  Gases 

Declaration. — The  contracting  powers  agree  to  forbid  the  em- 
ployment of  projectiles  which  have  for  their  sole  purpose  the  diffu- 
sion of  asphyxiating  or  deleterious  gases. ^ 

HI — Use  of  Expanding  Projectiles 

Declaration. — The  contracting  powers  agree  to  forbid  the  em- 
ployment of  bullets  which  expand  ^  or  flatten  easily  in  the  human 
body,  such  as  bvillets  the  jackets  of  which  do  not  entirely  cover 
the  core  or  are  provided  with  incisions.* 

1  Not  accepted  by  the  United  States.  ers  above  named  had  to  do,  not  with  the 
See  note  4  post.                    _                             _  end  proposed,  but  with  the  means  of  at- 

2  This  declaration,  which  was  unani-  taining  that  end,  an  amendment  was 
mously  agreed  to  by  the  Conference  of  submitted  at  a  subse<iuent  session  of  the 
1899,  and  contained  the  same  provisions  Conference  by  General  Crozier,  of  the 
in  respect  to  the  parties  to  its  operation  American  delegation,  in  the  following 
and  the  sarne  requirenients  as  to  ratifica-  terms-  "The  use  of  bullets  which  inflict 
tion.  adhesion,  and  disavowal  as  the  Con-  wounds  of  useless  cruelty — such  as  ex- 
vention  regarding  the  Laws  and  Usages  plosive  bullets,  and,  in  general,  every 
of  War  on  Land  adopted  by  the  same  kind  of  bullet  which  exceeds  the  limit 
Conference.  It  expired,  by  its  own  limi-  necessary  for  placing  a  man  immediately 
tation,  on  July  2Q,  1904,  and  was  replaced  hors  de  combat — should  be  forbidden." 
by  a  similar  declaration  of  the  Second  The  reasons  advanced  by  General  Crozier 
Peace  Conference  at  The  Hague.  For  in  support  of  his  amendment  may  be 
text,  see  Appendix  F.  summarized  as  follows  :  The    proposition 

3  The  expansive  action  of  small-arm  of  the  committee  is  based  upon  the  me- 
rojectiles,  which  is  described  in  the  chanical  construction  of  a  particular  bul- 
'renchtext    of    the    Convention    by    the       let,  and  upon  the  injury  which  is  believed 

term  s'ipattouisscnt,  is,  perhaps,  more  to  follow  its  use — that  is,  the  prohibition 
accurately  described  by  the  use  of  the  extends  to  "bullets  which  expand  or  flat- 
term  "to  mushroom,"  which  has  been  ten  easily  in  the  human  body,  such  as 
adopted  to  explain  the  exact  nature_  of  jacketed  bullets,  of  which  the  jacket  does 
the  injury  inflicted  by  the  penetration  not  entirely  cover  the  core  or  contains 
of  the  projectile  into  animal  tissues.  incisions  "  The  rule  of  war  applicable 
*  Not  accepted  by  the  United  States.  to  the  case  in  point  is  an  old  one  and 
See  note  i  supra.  In  a  report  submitted  permits  of  the  infliction  of  just  so  much 
to  the  Conference  by  a  commiltt^e  charged  injury  to  an  individual  combatant  as  will 
with  the  preparation  of  a  rule  interdicting  suffice  to  place  him  immediately  hors  de 
the  use  of  certain  objectionable  small-arm  combat.  Just  this  amount  of  injury,  and 
projectiles  in  war,  two  powers.  Great  no  more,  is  lavrful.  anvthing  beyond  this 
Britain  and  the  United  States,  were  re-  is  unauthorized.  The  St.  Petersburg  Con- 
corded  as  vfiting  against  the  rule  pro-  ference  added  nothing  to  the  scope  of  this 
posed  by  the  committee  and  finally  rule,  which  had  long  been  understood  and 
adopted  by  the  Conference:  but  no  roa-  applied  by  modern  states  in  the  conduct 
sons  for  their  negative  votes  accompanied  of  military  operations.  It,  therefore, 
the  report.    As  the  objections  of  the  pow-  rested  with  a  simpJe  restatement  o^  the 
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The  Declarations  of  1899 

The  Convention  of  1899  contained  three  declarations.  In  the 
first  the  signatory  powers  agreed  to  forbid,  for  the  period  of  five 
years,  the  throwing  of  projectiles  and  explosives  from  balloons. 
This  declaration  expired  by  its  own  limitation  on  Jioly  29,  1904. 
The  second  declaration  forbade  the  employment  of  projectiles  hav- 
ing for  their  sole  purpose  to  diffuse  asphyxiating  or  deleterious 
gases.  The  third  and  last  of  the  declarations  forbade  the  use  of 
small-arm  projectiles  "which  expand  or  flatten  easily  in  the  hu- 
man body — such  as  those  having  jackets  which  do  not  entirely 
cover  the  core  or  are  provided  with  incisions."  The  last-named 
prohibition  the  United  States  declined  to  accept,  and  that  gov- 
ernment has  never,  by  accession  or  adherence,  become  a  party  to 
its  operation. 

It  will  be  observed  that  the  declaration  of  1899  on  the  subject 
of  small-arm  projectiles  makes  the  prohibition  to  depend  upon  a 
particular  injury  to  the  tissues  caused  by  a  bullet  having  the  me- 
chanical construction  described  in  the  declaration.  Other  forms 
of  bullet,  of  which  there  are  a  great  number,  some  of  which  inflict 
wounds  that  exceed  in  cruelty  those  described  in  the  Convention, 

rule,  and,  in  its  declaration  upon  the  sub-  allowed  by  the  rules  of  civilized  warfare, 
ject,  placed  an  express  prohibition  upon  it  is  necessary  to  add  to  the  shock  of  im- 
the  only  small-arm  projectile  then  known  pact  by  increasing  the  severity  of  the 
— the  explosive  bullet — which  was  calcu-  wound  inflicted  by  the  small-caliber  pro- 
lated  to  inflict  needless  or  unnecessary  jectile;  and  it  is  in  connection  with  such 
injury.  If  this  were  all,  there  would  be  an  increase  in  its  wounding  power  that 
no  need  at  this  time  to  attempt  to  extend  the  need  of  a  rule  becomes  immediately 
the  scope  of  the  rules  regulating  the  in-  apparent.  The  rule  suggested  by  Gen- 
fliction  of  injury  upon  individual  com-  eral  Crozier  makes  the  nature  and  extent 
batants  in  time  of  war,  or  to  place  a  limi-  of  the  injury  inflicted  by  the  bullet  the 
tation  upon  the  field  of  development  or  test  of  conformity  to  the  rule;  the  prop- 
invention.  The  general  adoption  of  the  osition  submitted  by  the  committee  re- 
small-caliber  bullet,  howev^er,  operates  to  stricts  the  test  to  a  particular  mechanical 
reopen  the  question  to  some  extent  and  construction,  or  to  a  "bullet  which  ex- 
makes  it  necessary  in  the  interest  of  hu-  pands  or  flattens  easily  in  the  human 
manity  to  place  some  restriction  upon  the  body";  any  other  method  of  increasing 
development  of  small-caliber  projectiles;  the  shock  which  avoids  the  conditions 
and  the  need  of  a  restriction  in  this  regard  above  stated  may  be  adopted  by  a  sig- 
grows  out  of  the  very  nature  of  the  small-  natory  party  without  transgressing  the 
caliber  projectile  itself.  A  bullet  accom-  technical  requirements  of  the  rule  pro- 
plishes  its  purpose,  of  placing  a  man  hors  posed  bv  the  Conference.  It  is  greatly 
de  combat,  by  the  shock  which  follows  its  to  be  regretted  that  a  proposition  drawn 
impact  upon  the  human  bodv.  This  upon  the  lines  laid  down  by  General 
shock  depends  upon  the  might  and  veloc-  Crozier  in  his  amendment  was  not  adopt- 
ity  of  the  projectile,  and,  to  an  apprecia-  ed  by  the  Conference,  with  the  addition, 
ble  extent,  upon  its  form  and  construe-  if  need  be,  of  such  general^  tenms  ot  de- 
tion  as  well.  The  old  form  of  bullet  scription  as  would  prohibit  the  "se  in 
easily  accomplished  this  purpose;  the  war  of  any  small-caliber  projectile  which 
new  small-arm  bullet  does  not — certainly  is  calculated  to  inflict  wounds  of  needless 
in  all  cases:  and  the  shock  attending  its  or  unnecessary  cruelty.  This  declaration 
impact  may  be,  and  in  some  well-authenti-  was  acceded  to  by  England  during  the 
cated  instances  has  been  known  to  be,  so  sessions  of  the  Second  Peace  Conference 
slight  as  to  fail  to  place  the  individual  at  The  Hague,  so  that  the  United  btates 
hors  de  combat.  To  increase  this  eff'ect,  is  now  the  only  power  remaining  outside 
therefore,  so  as  to  bring  it  up  to  the  limit  the  operation  of  the  Declaration. 
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do  not  fall  within  the  scope  of  the  prohibition  and,  as  the  declara- 
tion contains  no  general  terms  of  restriction,  may  be  employed 
with  impunity. 

For  that  reason  an  amendment  was  submitted  to  the  First  Peace 
Conference,  by  General  Crozier,  of  the  American  delegation,  which 
forbade  the  use  of  biillets  "which  inflicted  wounds  of  needless  or 
unnecessary  severity;  such,  for  example,  as  exjDlosive  bvillets  and, 
in  general,  every  kind  of  small-arm  projectile  which  exceeds  the 
limit  necessary  for  placing  a  man  immediately  hors  dc  combat.'" 
General  Crozier's  amendment,  though  lucidly  explained  and  sup- 
ported by  the  most  convincing  arguments,  failed  of  adoption,  and 
the  declaration,  in  the  form  proposed  by  the  sub-committee,  was 
approved  by  the  Conference  and  inserted  in  the  Convention. 

General  Crozier's  sound  and  well-considered  views  have  been 
fully  vindicated  by  the  test  of  subsequent  practical  experience, 
and  his  reasoning  has  lost  none  of  its  cogency  or  force  in  the  years 
which  have  elapsed  since  his  amendment  was  rejected.  Small-arm 
projectiles  having  the  mechanical  construction,  or  causing  the 
wounds  which  are  particularly  described  in  the  declaration,  have 
ceased  to  be  manufactured;  and  the  forms  now  in  use,  some  of 
which  inflict  wounds  of  great  and  unnecessary  severity,  are  no 
longer  within  the  narrow  and  illogical  terms  of  the  prohibition. 
Had  the  Crozier  amendment  been  adopted,  it  is  highly  probable 
that  a  type  of  small-arm  projectile  would  have  been  developed 
which  would  have  met  all  reasonable  requirements  in  respect  to 
velocity,  range,  and  flatness  of  trajectory,  without  the  needless 
and  inhuman  laceration  of  tissues  which  attend  those  now  in  use, 
or  which  are  proposed  for  adoption  in  the  armies  of  some  civilized 
powers. 

Although  the  United  States  was  not  able  to  accept  the  declara- 
tion of  1899  in  the  form  in  which  it  appears  in  the  Convention,  it 
has  always  regarded  the  restriction  as  an  ap]:)roi)riate  subject  for 
conventional  regulation,  supplementing,  as  it  docs,  the  humane 
refjuirements  of  the  St.  Petersburg  declaration  of  1868. 

The  declaration  of  1899,  while  conceived  in  a  highly  humane 
spirit,  made  the  prohibition  in  respect  to  the  use  of  small-arm  pro- 
jectiles to  depend,  not  upon  their  effects  upon  the  human  body,  or 
upon  their  efficiency  in  placing  a  man  hors  dc  combat,  but,  to  some 
extent,  upon  their  mechanical  construction,  and  upon  certain  spe- 
cific effects  upon  the  tissues  which  were  expressly  stated  in  the 
declaration.  It  will  be  ap])arent  that  any  restriction  which  it  may 
be  determined  to  impose,  by  treaty  or  otherwise,  upon  the  use  of 
certain  small-arm  projectiles  should  be  logically  conceived,  clearly 
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stated,  and  should  be  made  to  depend  upon  the  wound  occasioned 
by  their  use.  In  other  words,  it  should  be  based  upon  the  char- 
acter and  extent  of  the  injury  so  inflicted;  upon  the  destruction 
of  tissues,  rather  than  upon  the  mechanical  construction  of  the 
projectile  which  causes  the  destruction. 

It  was  believed  that  the  time  had  come  for  the  adoption  of  a 
sound  and  wholesome  prohibition  upon  the  use  of  small-arm  pro- 
jectiles the  eiTects  of  which  upon  the  human  body  are  in  excess 
of  the  requirements  of  civilized  warfare.  A  government  has  the 
right  to  use  a  projectile  which,  by  its  shock  of  impact,  will  place 
an  individual  combatant  hors  de  combat.  So  much  of  injury  is 
lawful,  but  all  injury  in  excess  of  the  limit  so  imposed  is  unlawful, 
because  it  is  cruel,  inhuman,  accomplishes  no  military  purpose, 
and  exceeds  the  standards  of  reasonable  military  necessity. 

A  proposition  couched  in  the  following  language,  which  is  identi- 
cal with  that  used  by  General  Crozier  in  1899,  was  prepared,  and 
printed  and  distributed  in  the  manner  prescribed  by  the  rtoles  gov- 
erning the  procedure  of  the  Conference  and  its  committees: 

"  The  use  of  bullets  which  inflict  unnecessarily  cruel  wounds — 
such  as  explosive  bullets  and,  in  general,  every  kind  of  bullet  which 
exceeds  the  limit  necessary  for  placing  a  man  immediately  hors  de 
combat — should  be  forbidden." 

On  the  day  set  apart  for  the  discussion  of  the  declaration  it  was 
called  up,  but  was  ruled  out  of  order  by  the  president  of  the  Second 
Committee,  on  the  ground  that  the  amendment  of  the  two  declara- 
tions, which  were  still  in  force,  was  not  included  in  the  programme, 
and  upon  the  further  ground  that  a  treaty  stipulation,  in  the  form 
of  a  declaration,  could  only  be  amended  at  the  suggestion  of  a 
power  which  had  formally  denounced  it. 

It  was  suggested  to  the  chair  that,  as  the  United  States  had  never 
become  a  party  to  the  declaration,  it  was  in  substantially  the  same 
position,  in  so  far  as  its  amendment  and  adoption  were  concerned, 
as  if  it  had  adhered  to  the  stipulation  and  had  subsequently  de- 
nounced it;    but  this  suggestion  was  not  accepted. 

Formal  exception  was  then  taken  to  these  rulings,  but,  as  they 
seemed  to  have  received  the  tacit  approval  of  the  delegates  who 
composed  the  membership  of  the  committee,  it  was  not  deemed 
expedient  to  appeal  from  the  decision  of  the  chair  in  respect  to  an 
interpretation  of  a  conventional  stipulation  which  would  not  have 
been  reached  by  an  application  of  any  of  the  rules  for  the  inter- 
pretation of  treaties  and  statutes  which  are  known  to  the  common 
law. 
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RECOMMENDATIONS  OF  THE  PEACE  CONFERENCE  AT 
THE    HAGUE,    ADOPTED   JULY  29,   1S99 

The  Conference  is  of  opinion  that  the  limitation  of  the  military 
burdens  which  now  weigh  so  heavily  upon  the  world  is  highly  de- 
sirable for  the  enlargement  of  the  moral  and  material  well-being 
of  humanity.' 

I.  The  Conference,  in  view  of  the  steps  already  taken  by  the 
Federal  Government  of  Switzerland,  with  a  view  to  the  revision 
of  the  Geneva  Convention,  gives  expression  to  the  desire  that  it 
be  succeeded  by  the  meeting  of  a  conference  having  for  its  object 
the  revision  of  that  Convention.' 

n.  The  Conference  gives  expression  to  the  desire  that  the  ques- 
tion of  the  rights  and  duties  of  neutrals  be  inscribed  on  the  pro- 
gramme of  the  next  Conference.^ 

HI.  The  Conference  gives  expression  to  the  desire  that  the  ques- 
tions relating  to  marine  artillery  and  small-arms,  such  as  have  been 
mvestigated  by  it,  be  studied  by  governments  with  a  view  to  reach 
an  understanding  in  respect  to  new  types  and  calibers.^ 

IV.  The  Conference  gives  expression  to  the  desire  that  govern- 
ments, taking  account  of  the  propositions  made  to  the  Conference, 
should  study  the  possibility  of  an  understanding  in  respect  to  the 
limitations  of  military  and  naval  forces  and  war  budgets.- 

V.  The  Conference  gives  expression  to  the  desire  that  the  prop- 
osition having  for  its  object  the  inviolability  of  private  property  in 
maritime  warfare  should  be  referred  to  a  future  Conference  for  in- 
vestigation.' 

VI.  The  Conference  gives  expression  to  the  desire  that  the  prop- 
osition to  regulate  the  question  of  the  bombardment  of  ports,  towns, 
villages,  by  naval  forces  should  be  referred  to  a  future  Conference.' 

>  This     resolution     was      unanimously  -  Agreed    to    by    the    Conference    with 

agreed  to.  some  abstentions  from  voting. 
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THE    SECOND    PEACE    CONFERENCE    AT    THE    HAGUE 
{Jiine  i^-October  19,  1907) 

The  Second  Peace  Conference  convoked  by  his  Majesty  the 
Emperor  of  Russia,  upon  the  suggestion  of  the  President  of  the 
United  States,  completed  its  labors  on  October  19,  1907,  after  a 
series  of  discussions  extending  through  a  period  of  over  four 
months.  The  Conference  was  composed  of  one  hundred  and  eight 
delegates  plenipotentiary,  representing  forty-four  sovereign  states. 
As  a  result  of  its  deliberations  thirteen  conventions  have  been 
adopted,  together  with  two  declarations,  one  resolution,  and  five 
vcsux,  or  expressions  of  desire  upon  questions  of  serious  inter- 
national concern.  The  following  conventions  were  adopted,  some 
with  substantial  unanimity,  others  with  certain  exceptions  and 
reservations.  The  following  are  the  titles  of  the  conventions 
adopted  by  the  Conference: 

I.  A  Convention  for  the  pacific  settlement  of  international  con- 
flicts, being  an  amendment  of  the  corresponding  agreement  of 
July  29,    1899. 

II.  A  Convention  relative  to  the  recovery  of  contractual  debts. 

III.  A  Convention  relative  to  the  opening  of  hostilities. 

IV.  A  Convention  concerning  the  laws  and  customs  of  war  on 
land. 

V.  A  Convention  concerning  the  rights  and  duties  of  neutral 
states  and  individuals  in  land  warfare. 

VI.  A  Convention  regarding  the  treatment  of  the  enemy's  mer- 
chant ships  at  the  outbreak  of  hostilities. 

VII.  A  Convention  regarding  the  transformation  of  merchant 
ships  into  vessels  of  war. 

VIII.  A  Convention  in  regard  to  the  placing  of  submarine 
mines. 

IX.  A  Convention  concerning  the  bombardment  of  tmdefended 
towns  by  naval  forces. 

X.  A  Convention  for  the  adaptation  of  the  principles  of  the 
Geneva  Convention  to  maritime  warfare. 
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XI.  A  Convention  imposing  certain  restrictions  upon  the  right 
of  capture  in  maritime  war. 

XII.  A  Convention  providing  for  the  establishment  of  an  inter- 
national prize-court 

XIII.  A  Convention  defining  the  rights  and  duties  of  neutral 
states  in  maritime  war. 

Results  of  tJic  Second  Peace  Conference,  1907. — Apart  from  the 
additions  made  to  the  original  Convention  in  connection  with  the 
Commission  of  Inquiry,  the  general  arbitration  treaty  underwent 
but  little  change  as  a  result  of  the  deliberations  of  the  Second 
Peace  Conference.  Article  xlviii.  of  the  Convention  of  1899  pro- 
vided that  a  signatory  power  might  remind  the  conflicting  parties 
that  the  Permanent  Tribunal  was  open,  and  that  its  aid  might  be 
invoked  in  the  adjustment  of  their  dispute.  To  this  was  added, 
in  the  Convention  of  1907,  a  requirement  that,  in  the  event  of  a 
controversy  between  two  or  more  of  the  signatory  powers,  one  of 
them  might  address  the  International  Bureau  at  The  Hague,  de- 
claring its  willingness  to  submit  its  dispute  to  arbitral  adjustment. 
This  ofTer  is  required  to  be  communicated  to  the  other  powers. 
Upon  the  suggestion  of  the  Delegation  of  France,  a  more  summary 
and  expeditious  procedure  was  authorized  than  that  provided  for 
in  the  general  undertaking.  The  tribunal  is  to  be  composed  of 
three  instead  of  five  members,  and  the  umpire,  in  case  of  disagree- 
ment, is  to  be  chosen  by  lot  from  members  of  the  Permanent  Court 
who  are  strangers  to  the  controversy.  The  proceedings  are  reduced 
to  writing,  and  each  litigant  is  entitled  to  require  the  attendance 
of  witnesses  and  experts. 

The  delegation  of  the  United  States  to  the  Second  Peace  Con- 
ference introduced,  and  vigorously  supported,  a  proposition  look- 
ing to  a  reasonable  measure  of  obligatory  arbitration.  At  the  final 
vote  on  this  proposition  a  considerable  majority  was  recorded  in 
its  favor.  That  the  measure  failed  of  ultimate  adoption  was  due 
to  the  determined  opposition  of  several  European  states  under  the 
leadership  of  Germany;  and  the  matter  was  finally  disposed  of 
by  the  adoption  of  a  declaration,  in  which  the  principle  of  com- 
pulsory arbitration  was  unanimously  accepted,  together  with  a 
declaration  that  certain  dis])utes,  especially  those  relating  to  the 
interpretation  and  application  of  the  provisions  of  international 
agreements,  may  be  submitted  to  compulsory  arbitration  without 
restriction.'  Prior  to  the  meeting  of  the  Conference  of  1907  a 
number  of  arbitration  treaties  were  adopted  by  European  states, 

'  For  the  text  of  this   resolution,  see  the  Final  Act  of  the  Conference. 
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in  some  of  which  obligatory  articles  were  embodied.  Similar 
undertakings  have  been  entered  into  by  the  states  of  the  Western 
Hemisphere.  These  treaties,  which  are  steadily  increasing  in 
number  and  importance,  indicate  a  growing  interest  in  the  sub- 
ject, but  do  not  warrant  the  conclusion  that  the  states  of  the  civil- 
ized world  are  prepared  to  accept  the  principle  of  world  arbitra- 
tion. 

The  High  Contracting  Powers — 

Animated  by  a  steadfast  desire  to  co-operate  in  the  maintenance 
of  peace ; 

Resolved  to  put  forth  every  endeavor  in  behalf  of  the  amicable 
adjustment  of  international  conflicts; 

Recognizing  the  mutual  responsibility  which  underlies  the  prin- 
cij^les  of  the  society  of  civilized  nations ; 

Desiring  to  extend  the  empire  of  law  and  to  fortify  the  sanctity 
of  international  justice; 

Convinced  that  the  establishment  among  the  independent  pow- 
ers of  an  international  arbitral  jurisdiction,  accessible  to  all,  will 
contribute  efficaciously  to  that  end; 

Considering  the  advantages  of  a  general  and  regular  organiza- 
tion of  the  arbitral  procedure ; 

Esteeming  that  the  August  Initiator  of  the  International  Con- 
ference of  Peace,  with  its  object  to  concur  in  an  international  agree- 
ment based  upon  the  principles  of  equity  and  law,  upon  which  the 
security  of  states  and  the  happiness  of  peoples  rest ; 

Desiring  to  that  end,  to  better  assure  the  practical  working  of 
the  Commission  of  Inquiry  and  the  arbitral  tribunals,  and  to 
facilitate  recourse  to  arbitral  justice,  when  there  is  a  question  of 
litigation  of  a  nature  to  demand  a  summary  procedure — 

Have  judged  it  necessary  to  re-examine  certain  points  and  to 
complete  the  work  of  the  First  Peace  Conference  for  the  amicable 
adjustment  of  international  disputes,  etc.,  etc. 

Title   I  —  On  the  Maintenance  of  the  General  Peace 
Article  I.  With  a  view  to  obviating,  as  far  as  possible,  recourse 
to  force   in   the   relations   between   states,   the    signatory  powers 
agree  to  use  their  best  efforts  to  insure  the  pacific  settlement  of 
international  differences. 

Title    II — On    Good  Offices  and  Mediation 
Art.  II.    In  case  of  serious  disagreement  or  conflict,  before  an 
appeal  to  arms,  the  signatory  powers  agree  to  have  recourse,  as  far 
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as  circumstances  allow,  to  the  good  offices  or  mediation  of  one  or 
more  friendly  powers. 

Art.  III.  Independently  of  this  recourse,  the  signatory  powers 
recommend  that  one  or  more  powers,  strangers  to  the  dispute, 
should,  on  their  own  initiative,  and  as  far  as  circumstances  may 
allow,  offer  their  good  offices  or  mediation  to  the  states  at  variance. 
Powers  strangers  to  the  dispute  have  the  right  to  offer  good  offices 
or  mediation,  even  during  the  cotirse  of  hostilities.  The  exercise 
of  this  right  can  never  be  regarded  by  one  or  the  other  of  the  parties 
in  conflict  as  an  unfriendly  act. 

Art.  IV.  The  part  of  the  mediator  consists  in  reconciling  the 
opposing  claims  and  appeasing  the  feelings  of  resentment  which 
may  have  arisen  between  the  states  at  variance. 

Art.  V.  The  functions  of  the  mediator  are  at  an  end  when  once 
it  is  declared,  either  by  one  of  the  parties  to  the  dispute  or  by  the 
mediator  himself,  that  the  means  of  reconciliation  proposed  by 
him  are  not  accepted. 

Art.  VI.  Good  offices  and  mediation,  either  at  the  request  of  the 
parties  at  variance  or  on  the  initiative  of  Powers  strangers  to  the 
dispute,  have  exclusively  the  character  of  advice,  and  never  have 
binding  force. 

Art.  VII.  The  acceptance  of  mediation  cannot,  unless  there  be 
an  agreement  to  the  contrary,  have  the  effect  of  interrupting,  de- 
laying, or  hindering  mobilization  or  other  measures  of  preparation 
for  war.  If  mediation  occurs  after  the  commencement  of  hostili- 
ties it  causes  no  interruption  to  the  military  operations  in  progress, 
unless  there  be  an  agreement  to  the  contrary. 

Art.  VIII.  The  Signatory  Powers  are  agreed  in  recommending 
the  application,  when  circumstances  allow,  of  special  mediation  in 
the  following  form: 

In  case  of  a  serious  difference  endangering  the  peace,  the  states 
at  variance  choose  respectively  a  Power,  to  whom  they  intrust  the 
mission  of  entering  into  direct  communication  with  the  Power 
chosen  on  the  other  side,  with  the  object  of  preventing  the  rupture 
of  pacific  relations. 

For  the  period  of  this  mandate,  the  term  of  which,  unless  other- 
wise stipulated,  cannot  exceed  thirty  days,  the  states  in  conflict 
cease  from  all  direct  communication  on  the  subject  of  the  disi)ute, 
which  is  regarded  as  referred  exclusively  to  the  mediating  Powers, 
who  must  use  their  best  efforts  to  settle  it. 

In  case  of  a  definite  rupture  of  pacific  relations,  these  Powers  are 
charged  with  the  joint  task  of  taking  p,dvantagc  of  any  opportunity 
to  restore  peace. 
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Title    III — On   International   Commissions   of   Inquiry 

Art.  IX.  In  differences  of  an  international  nature  involving 
neither  honor  nor  vital  interests,  and  arising  from  a  difference  of 
opinion  on  points  of  fact,  the  Signatory  Powers  recommend  that 
the  parties,  who  have  not  been  able  to  come  to  an  agreement  by 
means  of  diplomacy,  shotdd,  as  far  as  circumstances  allow,  institute 
an  International  Commission  of  Inquiry,  to  facilitate  a  solution 
of  these  differences  by  elucidating  the  facts  by  means  of  an  im- 
partial and  conscientious  investigation. 

Art.  X.  The  International  Commissions  of  Inquiry  are  consti- 
tuted by  special  agreement  between  the  parties  in  conflict.  The 
Convention  for  an  inquiry  defines  the  facts  to  be  examined ;  it  de- 
termines the  mode  and  period  of  formation  of  the  Commission  and 
the  extent  of  the  Commissioners'  powers.  It  also  determines,  if 
there  be  occasion  therefor,  where  the  Commission  shall  sit,  and 
whether  it  will  be  permitted  to  move  its  seat,  what  language  shall 
be  used  by  the  Commission,  and  what  other  languages  may  be  used 
before  it,  on  what  date  each  Party  shall  file  its  statement  of  facts, 
and  in  a  general  way  sets  forth  all  conditions  upon  which  the 
Parties  are  agreed.  If  the  Parties  deem  it  necessary  to  appoint 
associate  Commissioners,  the  Convention  for  an  inquiry  determines 
the  mode  of  designation  and  the  extent  of  the  powers  of  said 
associates. 

Art.  XI.  If  the  Convention  for  inquiry  does  not  designate  the 
seat  of  the  Commission,  it  shall  sit  at  The  Hague.  The  Commission 
cannot  change  its  seat,  when  it  has  been  fixed,  except  with  the  ac- 
sent  of  the  Parties.  If  the  Convention  for  an  inquiry  has  not  de- 
termined the  languages  to  be  used,  it  is  decided  by  the  Commission. 

Art.  XII.  Unless  otherwise  stipulated,  the  Commissions  of  In- 
quiry are  formed  in  the  manner  prescribed  by  articles  xlv.  and 
Ivii.  of  the  present  Convention. 

Art.  XIII.  In  case  of  the  death,  resignation,  or  inability  to  at- 
tend, for  any  cause  whatever,  of  one  of  the  commissioners  or  their 
associates,  his  place  shall  be  filled  in  the  manner  provided  for  his 
appointment. 

Art.  XIV.  The  Parties  have  a  right  to  appoint  agents  to  go 
before  the  Commission  of  Inquiry  for  the  purpose  of  representing 
them  and  of  acting  as  intermediaries  between  them  and  the  Com- 
mission. They  are,  moreover,  authorized  to  engage  counsel  or 
attorneys  to  explain  and  defend  their  interests  before  the  Com- 
mission. 
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Art.  XV.  The  International  Bureau  of  the  Permanent  Court  of 
Arbitration  acts  as  record  office  for  the  Commissions  sitting  at 
The  Hague,  and  it  shall  place  its  premises  and  organization  at  the 
disposal  of  the  Contracting  Powers  for  the  sessions  of  the  Com- 
mission of  Inquiry. 

Art.  XVI.  If  the  Commission  sits  elsewhere  than  at  The  Hague, 
it  appoints  a  Secretary-General  whose  office  serves  as  a  record 
office  for  it.  The  record  office  is  charged,  under  the  authority  of 
the  President,  with  the  material  organization  of  the  sessions  of  the 
Commission,  with  the  drawing -up  of  the  proces-vcrbaiix,  and, 
during  the  continuance  of  the  inquiry,  with  the  custody  of  the  ar- 
chives, which  shall  afterwards  be  turned  over  to  the  International 
Bureau  at  The  Hague. 

Art.  XVII.  With  a  view  to  facilitating  the  institution  and  opera- 
tion of  the  Commissions  of  Inquiry,  the  Contracting  Powers  recom- 
mend the  foUowling  rules,  which  shall  be  applicable  to  the  pro- 
cedure of  inquiry  as  long  as  the  Parties  do  not  adopt  any  other 
rules. 

Art.  XVIII.  The  Commission  shall  regulate  the  details  of  the 
procedure  which  are  not  provided  for  in  the  special  Convention  for 
the  inquiry  or  in  the  present  Convention,  and  it  shall  perform  all 
the  formalities  connected  with  the  gathering  of  evidence. 

Art.  XIX.  Both  sides  shall  be  heard  in  the  inquiry.  On  the 
dates  provided,  each  Party  shall  communicate  to  the  Commission 
and  to  the  other  Party  the  statements  of  the  facts,  if  there  are  any, 
and,  at  all  events,  the  acts,  papers,  and  documents  which  it  may 
deem  useful  in  discovering  the  truth,  as  well  as  a  list  of  the  wit- 
nesses and  experts  whom  it  wishes  to  have  examined. 

Art.  XX.  The  Commission  has  authority,  with  the  consent  of 
the  Parties,  to  repair  temporarily  to  the  spot  when  it  deems  it 
necessary  to  resort  to  this  means  of  obtaining  information,  or  to 
delegate  thither  one  or  more  of  its  members.  The  permission  of 
the  State  in  whose  territory  the  information  is  to  be  gathered 
must  be  obtained. 

Art.  XXI.  All  ascertainments  of  facts  and  all  visits  to  the  spot 
must  take  place  in  the  presence  of  the  agents  and  counsel  of  the 
Parties,  or  after  they  have  been  duly  summoned. 

Art.  XXII.  The  Commission  has  a  right  to  request  of  either 
Party  such  explanations  or  information  as  it  may  deem  necessary. 

Art.  XXIII.  The  Parties  agree  to  furnish  to  the  Commission  of 
Inquiry,  as  far  as  they  deem  it  possible,  all  the  means  and  all  the 
facilities  necessary  in  order  to  gain  a  full  knowledge  and  form  an 
accurate  idea  of  the  facts  in  question.     They  agree  to  utilize  the 
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means  at  their  disposal  according  to  their  internal  legislation  in 
order  to  insure  the  appearance  of  the  witnesses  and  experts  re- 
siding in  their  territory  and  summoned  before  the  Commission. 
If  these  persons  cannot  appear  before  the  Commission,  they  shall 
proceed  to  have  them  examined  before  their  competent  authorities. 

Art.  XXIV.  All  notifications  which  the  Commission  may  have 
to  make  in  the  territory  of  a  third  Contracting  Power  shall  be  ad- 
dressed by  it  directly  to  the  Government  of  that  Powar.  The 
same  course  shall  be  piu-sued  when  any  kind  of  evidence  is  to  be 
gathered  on  the  spot.  Requests  made  for  this  purpose  shall  be 
complied  with  according  to  the  means  at  the  disposal  of  the  Power 
receiving  the  request,  in  accordance  with  its  internal  legislation. 
The  requests  shall  not  be  refused  unless  the  Power  receiving  them 
considers  them  to  be  of  such  a  nature  as  to  impair  its  sovereignty 
or  security.  The  Commission  shall  also  always  have  the  right  to 
ask  the  intermediation  of  the  Power  in  whose  territory  it  has  its 
seat. 

Art.  XXV.  Witnesses  and  experts  are  summoned  at  the  request 
of  the  Parties  or  independently  by  the  Commission,  and,  at  all 
events,  through  the  medium  of  the  Government  of  the  State  in 
whose  territory  they  reside.  The  witnesses  are  examined,  suc- 
cessively and  separately,  in  the  presence  of  the  agents  and  counsel, 
and  in  the  order  determined  by  the  Commission. 

Art.  XXVI.  The  cross-examination  of  the  witnesses  is  conducted 
by  the  President.  The  members  of  the  Commission  may  never- 
theless propound  such  questions  to  the  witnesses  as  they  may 
deem  expedient  in  order  to  elucidate  or  complete  his  testimony, 
or  in  order  to  inform  themselves  on  everything  concerning  the  wit- 
ness to  the  extent  necessary  in  order  to  arrive  at  the  truth.  The 
agents  and  counsel  of  the  Parties  shall  not  interrupt  the  witness 
in  his  deposition  or  question  him  directly,  but  they  may  request 
the  President  to  ask  the  witness  such  additional  questions  as  they 
may  deem  necessary. 

Art.  XXVII.  The  witness  shall  make  his  deposition  without 
being  permitted  to  read  any  written  draft.  However,  he  may  be 
authorized  by  the  President  to  use  notes  or  documents,  if  the 
nature  of  the  facts  related  render  their  use  necessary. 

Art.  XXVIII.  A  proces-vcrbal  of  the  deposition  of  the  witness 
is  drawn  up  immediately  and  read  to  the  witness.  The  witness 
may  make  such  changes  and  additions  therein  as  he  may  deem  fit, 
and  they  shall  be  entered  after  his  deposition. 

Art.  XXIX.  The  agents  are  authorized,  during  or  at  the  end 
of  the  inquiry,  to  present  in  writing  to  the  Commission  and  to 
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the  other  Party  such  statements,  requisitions,  or  summaries  of 
fact  as  they  may  deem  useful  in  discovering  the  truth. 

Art.  XXX.  The  deliberations  of  the  Commission  take  place  with 
closed  doors,  and  remain  secret.  Every  decision  is  reached  by  a 
majority  of  the  members  of  the  Commission.  The  refusal  of  a 
member  to  take  part  in  the  voting  shall  be  recorded  in  the  procbs- 
verbal. 

Art.  XXXI.  The  meetings  of  the  Commission  shall  not  be  pub- 
lic, and  the  procbs-verbaitx  and  docv:ments  of  the  inquiry  shall  not 
be  rendered  public,  except  by  virtue  of  a  decision  of  the  Commis- 
sion, reached  with  the  consent  of  the  Parties. 

Art.  XXXII.  When  the  Parties  have  presented  all  their  ex- 
planations and  evidence  and  all  the  witnesses  have  been  heard, 
the  President  declares  the  inquiry  to  be  closed  and  the  Commission 
adjourns  to  deliberate  and  prepare  its  rejoort. 

Art.  XXXIII.  The  report  is  signed  by  all  the  members  of  the 
Commission.  If  one  of  the  members  refuses  to  sign,  mention  is 
made  of  the  fact,  but  the  report  shall  nevertheless  be  valid. 

Art.  XXXIV.  The  report  of  the  Commission  is  read  in  a  public 
session,  the  agents  and  counsel  of  the  Parties  being  present  or  duly 
summoned.  A  copy  of  the  report  is  delivered  to  each  of  the 
Parties. 

Art.  XXXV.  The  report  of  the  Commission,  which  is  confined 
to  the  determination  of  the  facts,  has  by  no  means  the  character 
of  an  arbitral  award.  The  parties  are  left  at  full  liberty  as  to 
what  action  they  are  to  take  on  the  facts  thus  determined. 

Art.  XXXVI.  Each  Party  bears  its  own  expenses  and  an  equal 
share  of  those  of  the  Commission. 

TiTLR  IV — On  Intern.vtional  Arbitration 
Chapter  I — C)n  the  System  op  Arhitration 

Art.  XXX VI I.  International  arbitration  has  for  its  object  the 
settlement  of  differences  between  states  by  judges  of  their  own 
choice  and  on  the  basis  of  respect  for  law.  Recourse  to  arbitra- 
tion implies  an  engagement  to  submit  in  good  faith  to  the  award. 

Art.  XXXVIII.  In  questions  of  a  legal  nature,  and  especially 
in  the  interpretation  or  application  of  International  Conventions, 
arbitration  is  recognized  by  the  Contracting  Powers  as  the  most 
effective,  and  at  the  same  time  the  m(«t  C(|uitable,  means  of 
settling  disjmtes  which  diplomacy  has  failed  to  settle.  Consetiuent- 
ly,  it  is  desirable  that  the  Contracting  Parties  should,  as  far  as  cir- 
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cumstances  permit,  have  recourse  to  arbitration  in  any  contro- 
versies which  may  arise  on  the  above-mentioned  question. 

Art.  XXXIX.  The  Arbitration  Convention  is  concluded  for 
questions  already  existing  or  for  questions  which  may  arise  event- 
ually. It  may  embrace  any  dispute  or  only  disputes  of  a  certain 
category. 

Art.  XL.  Independently  of  general  or  private  Treaties  expressly 
stipulating  recourse  to  arbitration  as  obligatory  on  the  Contract- 
ing Powers,  these  Powers  reserve  to  themselves  the  right  of  con- 
cluding new  Agreements,  general  or  private,  with  a  view  to  ex- 
tending obligatory  arbitration  to  all  cases  which  they  may  consider 
it  possible  to  submit  to  it. 

Chapter  II — On  the  Perm.\nent  Court  of  Arbitration 

Art.  XLI.  With  the  object  of  facilitating  an  immediate  recourse 
to  arbitration  for  internal  differences  which  it  has  not  been  pos- 
sible to  settle  by  diplomacy,  the  Contracting  Powers  undertake  to 
maintain  the  permanent  Court  of  Arbitration,  as  established  by 
the  First  Peace  Conference,  accessible  at  all  times  and  operating, 
unless  otherwise  stipulated  by  the  parties,  in  accordance  with  the 
Rules  of  Procedure  inserted  in  the  present  Convention. 

Art.  XLII.  The  Permanent  Court  is  competent  for  all  arbitra- 
tion cases,  unless  the  parties  agree  to  institute  a  special  Tribunal. 

Art.  XLIII.  The  Permanent  Court  has  its  seat  at  The  Hague. 
An  International  Bureau  serves  as  record  office  for  the  court;  it 
is  the  channel  for  communications  relative  to  the  meetings  of  the 
court.  It  has  the  custody  of  the  archives  and  conducts  all  the 
administrative  business.  The  Contracting  Powers  undertake  to 
communicate  to  the  Bureau  as  soon  as  possible  a  duly  certified 
copy  of  any  conditions  of  arbitration  arrived  at  between  them, 
and  of  any  award  concerning  them  delivered  by  special  Tribunals. 
They  undertake  also  to  communicate  to  the  Bureau  the  laws, 
regulations,  and  documents  eventually  showing  the  execution  of 
the  awards  given  by  the  court. 

Art.  XLIV.  Each  Signatory  Power  shall  select  four  persons  at 
the  most,  of  known  competency  in  questions  of  international  law, 
of  the  highest  moral  reputation,  and  disposed  to  accept  the  duties 
of  arbitrators.  The  persons  thus  selected  are  inscribed  as  mem- 
bers of  the  court,  in  a  list  which  shall  be  notified  by  the  Bureau  to 
all  the  Contracting  Powers.  Any  alteration  in  the  list  of  arbi- 
trators is  brought  by  the  Bureau  to  the  knowledge  of  the  Con- 
tracting Powers.  Two  or  more  Powers  may  agree  on  the  selection 
in  common  of  one  or  more  members.     The  same  person  can  be 
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selected  by  different  Powers.  The  members  of  the  court  are  ap- 
pointed for  a  term  of  six  years.  Their  appointments  can  be  re- 
newed. In  case  of  the  death  or  retirement  of  a  member  of  the 
court,  his  place  shall  be  filled,  in  accordance  with  the  method  of 
his  appointment,  for  a  new  term  of  six  years. 

Art.  XLV.  When  the  Contracting  Powers  desire  to  have  re- 
course to  the  Permanent  Court  for  the  settlement  of  a  difference 
that  has  arisen  between  them,  the  arbitrators  called  upon  to  form 
the  competent  Tribunal  to  decide  this  difference  must  be  chosen 
from  the  general  list  of  members  of  the  court.  Failing  the  agree- 
ment of  the  parties  on  the  composition  of  the  Arbitration  Tri- 
bunal, the  following  course  shall  be  pursued: 

Each  party  appoints  two  arbitrators,  of  whom  only  one  shall 
be  its  citizen  or  subject,  or  chosen  from  among  those  who  have 
been  designated  by  it  as  members  of  the  Permanent  Court.  These 
arbitrators  together  choose  an  Umpire.  If  the  votes  are  equal, 
the  choice  of  the  Umpire  is  intrusted  to  a  third  Power,  selected  by 
the  parties  by  common  accord.  If  an  agreement  is  not  arrived  at 
on  this  subject,  each  party  selects  a  different  Power,  and  the  choice 
of  the  Umpire  is  made  in  concert  by  the  Powers  thus  selected. 

If  these  two  Powers  have  been  unable  to  agree  within  a  period 
of  two  months,  each  of  them  presents  two  candidates  taken  from 
the  list  of  the  members  of  the  Permanent  Court,  outside  of  the 
members  designated  by  the  Parties  and  not  being  the  citizens  or 
subjects  of  either  of  them.  It  shall  be  determined  by  lot  which 
of  the  two  candidates  thus  presented  shall  be  the  Umpire. 

Art.  XLVI.  As  soon  as  the  Tribunal  is  composed,  the  Parties 
notify  to  the  Bureau  their  decision  to  apply  to  the  court  the  text 
of  their  agreement  to  arbitrate  and  the  names  of  the  arbitrators. 
The  Bureau  communicates  without  delay  to  each  arbitrator  the 
agreement  to  arbitrate  and  the  names  of  the  other  members  of 
the  Tribunal.  The  Tribunal  assembles  on  the  date  fixed  by  the 
Parties.     The  Bureau  provides  for  its  installation. 

Art.  XLVII.  The  Bureau  is  authorized  to  place  its  premises 
and  its  staff  at  the  disposal  of  the  Contracting  Powers  for  the 
Of  aerations  of  any  special  Board  of  Arbitration.  The  jurisdiction 
of  the  Permanent  Court  may,  within  the  conditions  laid  down  in 
the  regulations,  be  extended  to  disputes  between  non-C(jntract- 
ing  Powers,  or  between  Contracting  Powers  and  non-Contracting 
Powers,  if  the  parties  are  agreed  on  recourse  to  this  Tribunal. 

Art.  XLVI  1 1.  The  Contracting  Powers  consider  it  their  duty,  if 
a  serious  dispute  threatens  to  break  out  between  two  or  more  of 
them,  to  remind  these  latter  that  the  Permanent  Court  is  oj)en  to 
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them.  Consequently,  they  declare  that  the  fact  of  reminding 
the  conflicting  parties  of  the  provisions  of  the  present  Convention, 
and  the  advice  given  to  them,  in  the  highest  interests  of  peace,  to 
have  recoiirse  to  the  Permanent  Cotirt,  can  only  be  regarded  as 
friendly  actions.  In  case  of  a  controversy  between  two  Powers, 
one  of  them  may  always  address  to  the  International  Bureau  a 
note  containing  its  declaration  that  it  is  willing  to  submit  the  dif- 
ference to  arbitration. 

The  Bureau  shall  immediately  make  the  declaration  known  to 
the  other  Power. 

Art.  XLIX.  The  Permanent  Administrative  Council,  composed 
of  the  diplomatic  representatives  of  the  Contracting  Powers  ac- 
credited to  The  Hague  and  of  the  Xetherland  Minister  for  Foreign 
Affairs,  who  acts  as  President,  shall  have  the  direction  and  con- 
trol of  the  International  Bureau.  The  Council  settles  its  rules 
of  procedure  and  all  other  necessary"  regulations.  It  decides  all 
questions  of  administration  which  may  arise  with  regard  to  the 
operations  of  the  court.  It  has  entire  control  over  the  appoint- 
ment, siispension,  or  dismissal  of  the  officials  and  employes  of 
the  Bureau.  It  fixes  the  pa}*ments  and  salaries,  and  controls  the 
general  expenditure. 

At  meetings  duly  summoned  the  presence  of  nine  members  is 
sufficient  to  render  valid  the  discussions  of  the  Coiincil.  The  de- 
cisions are  taken  by  a  majority  of  votes.  The  Council  communi- 
cates to  the  Contracting  Powers  without  delaj'  the  regulations 
adopted  by  it.  It  presents  to  them  an  annual  report  on  the 
labors  of  the  court,  the  working  of  the  administration,  and  the 
expenses.  The  report  also  contains  a  summary  of  the  siibstance 
of  the  docToments  commuxiicated  to  the  Bureau  by  the  Powers  in 
virtue  of  article  xliii.,  paragraphs  3  and  4. 

Art.  L.  The  expenses  of  the  Bureau  shall  be  borne  by  the  Con- 
tracting Powers  in  the  proportion  fixed  for  the  International  Bu- 
reau of  the  Universal  Postal  Union.  The  expenses  to  be  borne  by 
the  adhering  powers  shall  be  calculated  from  the  date  on  which 
their  adhesion  takes  effect. 

Ch.\pter  III — Ox  Arbitr.'lL  Procedure 

Art.  LI.  With  a  view  to  encourage  the  development  of  arbitra- 
tion, the  Contracting  Powers  have  agreed  on  the  following  rules 
which  are  applicable  to  arbitral  procedure,  imless  other  rules  have 
been  agreed  on  by  the  parties: 

Art.  LII.  The  Powers  who  have  recourse  to  arbitration  sign  an 
agreement  to  arbitrate,  in  which  are  set  forth  the  subject  of  the 
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difference,  the  period  for  the  appointment  of  the  arbitrators,  the 
form,  order,  and  periods  within  which  the  communication  referred 
to  in  article  Ixiii.  must  be  made,  and  the  amount  of  money  which 
each  Party  must  deposit  in  advance  to  cover  expenses.  The 
agreement  to  arbitrate  shall  also,  if  there  is  occasion,  determine 
the  manner  of  appointment  of  the  arbitrators,  all  special  powers 
which  the  Tribunad  may  have,  its  seat,  the  language  which  it  will 
use,  and  those  whose  use  will  be  authorized  before  it,  and,  in  gen- 
eral, all  the  conditions  which  the  Parties  have  agreed  upon. 

Art.  LIII.  The  Permanent  Court  is  competent  to  draw  up  the 
agreement  to  arbitrate,  if  the  Parties  agree  to  leave  this  to  it. 
After  an  agreement  through  diplomatic  channels  has  been  at- 
tempted in  vain,  it  is  likewise  competent  even  if  the  request  is 
made  by  only  one  of  the  parties,  in  case — 

(i.)  Of  a  difference  comprised  within  a  general  arbitration  treaty 
concluded  or  renewed  after  this  Convention  goes  into  force,  providing 
an  agreement  to  arbitrate  for  each  difference,  and  neither  explicitly 
nor  implicitly  barring  the  competency  of  the  court  to  draw  up  such 
agreement  to  arbitrate.  However,  recourse  to  the  court  shall  not  be 
had  if  the  other  Part}''  declares  that  the  difference  does  not  in  its 
opinion  belong  to  the  category  of  differences  to  be  submitted  to  com- 
ptilsory  arbitration — tmless  the  Arbitration  Treaty  confers  upon  the 
Arbitral  Tribunal  the  power  to  decide  this  preliminary  question. 

(2.)  Of  a  difference  arising  from  contractual  debts  claimed  by 
one  Power  of  another  Power  as  being  due  to  its  citizens  or  sub- 
jects, and  for  the  solution  of  which  the  offer  of  arbitration  has 
been  accepted.  This  provision  is  not  applicable  if  the  acceptance 
has  been  made  contingent  on  the  condition  that  the  agreement 
to  arbitrate  shall  be  drawn  up  in  another  manner. 

Art.  LIV.  In  the  cases  contemplated  by  the  foregoing  article, 
the  agreement  to  arbitrate  shall  be  prepared  by  a  commission 
composed  of  five  members  designated  in  the  manner  provided  in 
article  xlv.,  paragraphs  2  to  3.  The  fifth  member  is  ex-officio 
President  of  the  Commission. 

Art.  LV.  The  duties  of  arbitrator  may  be  conferred  on  one 
arbitrator  alone,  or  on  several  arbitrators  selected  by  the  parties 
as  they  please,  or  chosen  by  them  from  the  members  of  the  Per- 
manent Court  of  Arbitration  established  by  the  present  Conven- 
tion. Failing  the  constitution  of  the  Tribunal  by  agreement  be- 
tween the  parties,  the  course  indicated  in  article  xlv.,  paragraphs 
2  to  3,  shall  be  pursued. 

Art.  LVI.  When  a  Sovereign  or  the  Chief  of  a  State  is  chosen  as 
Arbitrator,  the  arbitral  procedure  is  settled  by  him. 
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Art.  LVII.  The  Umpire  is  by  right  President  of  the  Tribunal. 
When  the  Tribunal  does  not  include  an  Umpire,  it  appoints  its 
own  President. 

Art.  LVIII.  In  case  the  agreement  to  arbitrate  is  drawn  up  by 
a  commission,  as  provided  in  article  liv.,  the  Commission  shall, 
unless  otherwise  stijDulated,  itself  constitute  the  Tribunal  of  Arbi- 
tration. 

Art.  LIX.  In  case  of  the  death,  retirement,  or  disability  from 
any  cause  of  one  of  the  arbitrators,  his  place  shall  be  filled  in  ac- 
cordance with  the  method  of  his  appointment. 

Art.  LX.  If  the  Parties  fail  to  designate  a  place,  the  Tribunal 
sits  at  The  Hague.  The  Tribunal  shall  not  hold  its  session  in  the 
territory  of  a  third  Power  except  with  the  consent  of  the  latter. 
Once  the  place  is  fixed,  it  cannot  be  changed  by  the  Tribunal 
without  the  assent  of  the  parties. 

Art.  LXI.  If  the  languages  to  be  used  have  not  been  deter- 
mined in  the  agreement  to  arbitrate,  this  matter  shall  be  decided 
by  the  Tribunal. 

Art.  LXI  I.  The  Parties  have  the  right  to  appoint  special  agents 
to  attend  the  Tribunal,  for  the  purpose  of  serving  as  intermediaries 
between  them  and  the  Tribunal.  They  are  further  authorized  to 
retain,  for  the  defence  of  their  rights  and  interests  before  the  Tri- 
bunal, counsel  or  advocates  appointed  by  them  for  this  purfDose. 
The  members  of  the  Permanent  Court  shall  not  act  as  agents, 
counsel,  or  attorneys,  except  for  the  Power  which  has  appointed 
them  members  of  the  court. 

Art.  LXIII.  As  a  general  rule  the  arbitral  procedure  comprises 
two  distinct  phases:  written  preliminary  examination  and  dis- 
cussion. The  written  preliminary  examination  consists  of  the 
communication  by  the  respective  agents,  to  the  members  of  the 
Tribunal  and  to  the  opposite  Party,  of  the  niemoires  and  counter 
memoires,  and,  if  necessary,  the  replies.  The  Parties  annex  thereto 
all  the  papers  and  documents  produced  in  the  case.  This  com- 
munication shall  be  made  either  directly  or  through  the  Inter- 
national Bureau,  in  the  order  and  within  the  periods  determined 
in  the  agreement  to  arbitrate.  The  periods  fixed  in  the  agreement 
to  arbitrate  may  be  prolonged  by  common  consent  of  the  Parties, 
or  by  the  Tribunal  when  it  deems  it  necessary  in  order  to  reach 
a  just  decision.  Discussion  consists  in  the  oral  development  be- 
fore the  Tribunal  of  the  arguments  of  the  Parties. 

Art.  LXIV.  Every  document  produced  by  one  Party  must  be 
communicated  in  the  form  of  a  certified  copy  to  the  other  Party. 

Art.   LXV.   Except  under  special  circumstances,   the  Tribunal 
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shall  not  assemble  until  after  the  conclusion  of  the  preliminary- 
examination. 

Art.  LXVI.  The  discussions  are  under  the  direction  of  the  Pres- 
ident. They  are  only  public  if  it  be  so  decided  by  the  Tribu- 
nal, with  the  assent  of  the  parties.  They  are  recorded  in  the 
proces  -  verbaux  drawn  up  by  the  secretaries  appointed  by  the 
President.  These  proces  -  verbaux  are  signed  by  the  President 
and  one  of  the  secretaries,  and  alone  have  an  authentic  character. 

Art.  LXVII.  When  the  preliminary  examination  is  concluded, 
the  Tribunal  has  the  right  to  refuse  discussion  of  all  fresh  Acts 
or  documents  which  one  Party  may  desire  to  submit  to  it  without 
the  consent  of  the  other  Party. 

Art.  LXVI II.  The  Tribunal  is  free  to  take  into  consideration 
fresh  Acts  or  documents  to  which  its  attention  may  be  drawn  by 
the  agents  or  counsel  of  the  Parties.  In  this  case  the  Tribunal 
has  the  right  to  require  the  production  of  these  Acts  or  documents, 
but  is  obliged  to  make  them  known  to  the  opposite  Party. 

Art.  LXIX.  The  Tribunal  can,  besides,  require  from  the  agents 
of  the  Parties  the  production  of  all  Acts,  and  can  demand  all 
necessary  explanations.  In  case  of  refusal,  the  Tribunal  takes 
note  of  it. 

Art.  LXX.  The  agents  and  counsel  of  the  Parties  are  authorized 
to  present  orally  to  the  Tribunal  all  the  arguments  they  may 
think  expedient  in  defence  of  their  case. 

Art.  LXX  I.  They  have  the  right  to  raise  objections  and  points. 
The  decisions  of  the  Tribunal  on  those  points  are  final,  and  can- 
not form  the  subject  of  any  subsequent  discussion. 

Art.  LXXII.  The  members  of  the  Tribunal  have  the  right  to 
put  questions  to  the  agents  and  counsel  of  the  Parties,  and  to  de- 
mand explanations  from  them  on  doubtful  points.  Neither  the 
questions  put  nor  the  remarks  made  by  members  of  the  Tribunal 
during  the  discussions  can  be  regarded  as  an  expression  of  opinion 
by  the  Tribunal  in  general,  or  by  its  members  in  particular. 

Art.  LXX  1 1 1.  The  Tribunal  is  authorized  to  declare  its  com- 
petence in  interj)reting  the  "  compromis,"  as  well  as  the  other 
Treaties  which  may  be  invoked  -in  the  case,  and  in  applying  the 
principles  of  law. 

Art.  LXXIV.  The  Tribunal  has  the  right  to  issue  rules  of  pro- 
cedure for  the  conduct  of  the  case,  to  decide  the  order  and  the 
periods  within  which  each  Party  must  conclude  its  fmal  arguments, 
and  to  arrange  all  the  formalities  required  for  dealing  with  the 
evidence. 

Art,  LXXV,  The  Parties  agree  to  furnish  to  the  Tribunal,  as 
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far  as  they  deem  possible,  all  the  means  necessary  for  the  decision 
of  the  controversy. 

Art.  LXXVI.  All  notifications  which  the  Tribunal  may  have  to 
make  in  the  territory  of  a  third  Contracting  Power  shall  be  ad- 
dressed by  it  directly  to  the  government  of  that  Power.  The 
same  course  shall  be  pursued  if  it  is  necessary  to  proceed  to  the 
spot  in  order  to  gather  any  kind  of  evidence.  Requests  made  for 
this  purpose  shall  be  complied  with  as  far  as  the  means  at  the  dis- 
posal of  the  Power  requested  permit,  ir\  conformity  with  its  inter- 
nal legislation.  They  shall  not  be  refused  unless  the  Power  deems 
them  of  such  a  nature  as  to  impair  its  sovereignty  or  jeopardize 
its  security.  The  Tribunal  shall  also  have  a  right  to  request  the 
intermediation  of  the  Power  in  whose  territory  it  has  its  seat. 

Art.  LXXVI  I.  When  the  agents  and  counsel  of  the  Parties 
have  presented  all  the  explanations  and  evidence  in  support  of 
their  cases  the  President  declares  the  discussion  closed. 

Art.  LXXVIII.  The  deliberations  of  the  Tribunal  take  place 
with  closed  doors  and  remain  secret.  All  decisions  shall  be  reached 
by  a  majority  of  its  members. 

Art.  LXXIX.  The  arbitral  award  shall  state  the  reasons  on 
which  it  is  based.  It  shall  mention  the  names  of  the  arbitrators, 
and  shall  be  signed  by  the  President  and  by  the  recording  clerk 
or  the  secretary  acting  as  such. 

Art.  LXXX.  The  award  shall  be  read  in  a  public  session,  the 
agents  and  counsel  of  the  Parties  being  present  or  duly  summoned. 

Art.  LXXXI.  The  award,  duly  pronounced  and  made  known 
to  the  agents  of  the  Parties,  shall  decide  the  dispute  permanently 
and  beyond  appeal. 

Art.  LXXXI  I.  Any  difference  which  may  arise  between  the 
Parties  regarding  the  interpretation  and  execution  of  the  award 
shall,  unless  otherwise  stipulated,  be  submitted  to  the  judgment 
of  the  Tribunal  which  rendered  the  award. 

Art.  LXXXIII.  In  the  agreement  to  arbitrate  the  Parties  may 
reserve  the  right  to  demand  the  review  of  the  award.  In  this  case, 
and  unless  otherwise  stipulated,  the  demand  should  be  addressed 
to  the  Tribunal  which  rendered  the  award.  The  only  ground  on 
which  it  can  be  based  shall  be  the  discovery  of  a  new  fact  which 
would  have  been  likely  to  exert  a  decisive  influence  on  the  award, 
and  which,  at  the  time  the  discussion  was  closed,  was  unknown 
to  the  Tribunal  itself  and  to  the  Party  demanding  the  review. 
The  proceedings  in  review  can  only  be  begun  by  virtue  of  a  de- 
cision of  the  Tribunal  expressly  admitting  the  existence  of  the 
oew  fact,  recognizing  it  to  be  of  the  nature  required  in  the  fore^ 
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going  paragraph,  and  declaring  the  demand  to  be  allowable  on 
this  ground.  The  agreement  to  arbitrate  shall  specify  the  period 
within  which  the  appeal  for  review  must  be  filed. 

Art.  LXXXIV.  The  arbitral  award  shall  be  binding  only  on  the 
Parties  at  variance.  When  it  is  a  question  of  interpreting  a  con- 
vention in  which  other  Powers  than  those  at  variance  have  par- 
ticipated, the  latter  shall  notify  all  the  Signatory  Powers  in  due 
time.  Each  of  these  Powers  has  a  right  to  take  part  in  the  pro- 
ceedings. If  one  or  more  of  them  avail  themselves  of  this  privi- 
lege, the  interpretation  given  in  the  award  shall  likewise  be  bind- 
ing with  regard  to  them. 

Art.  LXXXV.  Each  Party  bears  its  own  expenses  and  an  equal 
share  of  the  expenses  of  the  Tribunal. 

Chapter  IV — Summary  Arbitration  Proceedings 

Art.  LXXXVI.  With  a  view  to  facilitating  the  administration 
of  justice  by  arbitration,  in  case  of  controversies  of  such  a  nature 
as  to  warrant  summary  procedure,  the  Contracting  Powers  adopt 
the  following  rules,  which  shall  be  followed  in  the  absence  of  dif- 
ferent stipvilations,  and  provided  that,  in  the  proper  case,  the 
provisions  of  Chapter  II.  which  do  not  conflict  therewith  shall 
be  applied. 

Art.  LXXXVII.  Each  of  the  Parties  at  variance  appoints  an 
arbitrator.  The  two  arbitrators  thus  designated  select  an  um- 
pire. If  they  do  not  agree  on  this  point,  each  presents  two  candi- 
dates taken  from  the  general  list  of  the  members  of  the  Permanent 
Court,  outside  of  the  members  designated  by  each  of  the  Parties 
themselves  and  not  being  the  citizens  or  subjects  of  either  of 
them.  Lots  shall  then  be  drawn  to  determine  which  of  the  candi- 
dates thus  presented  shall  be  umpire.  The  umpire  presides  over 
the  Tribunal,  which  shall  give  its  decisions  by  a  majority  of  votes. 

Art.  LXXXVIII.  In  default  of  a  previous  agreement,  the  Tri- 
bunal shall,  as  soon  as  appointed,  fix  the  period  within  which  the 
two  Parties  must  submit  their  respective  cases  to  it. 

Art.  LXXXIX.  Each  Party  is  represented  before  the  Tribunal 
by  an  agent,  who  acts  as  intermediary  between  the  Tribunal  and 
the  government  appointing  him. 

Art.  XC.  The  proceedings  shall  take  place  exclusively  in  writ- 
ing. However,  each  Party  has  a  right  to  require  the  appearance 
of  witnesses  and  experts.  The  Tribunal  shall,  in  turn,  have  a 
right  to  demand  oral  explanations  from  the  agents  of  the  two 
Parties,  as  well  as  from  the  witnesses  and  experts  whose  appear- 
ance it  deems  necessary. 


508  THE    ELEMENTS    OE    INTERNATIONAL    LAW 

Title  V — Final  Provisions 

Art.  XCI.  The  present  Convention,  duly  ratified,  shall  supersede, 
in  the  relations  among  the  Contracting  Powers,  the  Convention 
for  the  Pacific  settlement  of  International  Disputes  of  July  '29, 
1899. 

Art.  XCI  I.  The  present  Convention  shall  be  ratified  as  soon  as 
possible.  The  ratifications  shall  be  deposited  at  The  Hague.  The 
first  deposit  of  ratifications  shall  be  recorded  by  means  of  a  proces- 
vcrbal  signed  by  the  representatives  of  the  Powers  taking  part 
therein  and  by  the  Minister  of  Foreign  Affairs  of  the  Netherlands. 
Subsequent  deposits  of  ratifications  shall  be  effected  by  means 
of  a  notification  in  writing,  addressed  to  the  Government  of  the 
Netherlands  and  accompanied  by  the  instrument  of  ratification. 
A  certified  copy  of  the  proces-vcrhal  relative  to  the  first  deposit 
of  ratifications,  of  the  notifications  mentioned  in  the  foregoing 
paragraph,  and  of  the  instruments  of  ratifications  shall  be  im- 
mediately delivered,  by  the  Government  of  the  Netherlands  and 
through  the  diplomatic  channel,  to  the  Powers  invited  to  the 
Second  Peace  Conference,  as  well  as  to  the  other  Powers  who  may 
have  adhered  to  the  Convention.  In  the  cases  coming  under  the 
foregoing  paragraph,  the  said  government  shall,  at  the  same  time, 
make  known  to  them  the  date  on  which  it  received  the  notifica- 
tion. 

Art.  XCIII.  The  non-Signatory  Powers  who  were  invited  to  the 
Second  Peace  Conference  can  adhere  to  the  present  Convention. 
The  Power  which  desires  to  adhere  notifies  its  intention  in  writing 
to  the  Government  of  the  Netherlands  and  transmits  to  it  the  Act 
of  adhesion,  which  shall  be  deposited  in  the  archives  of  the  said 
government.  That  government  shall  immediately  transmit  to 
all  the  other  Powers  invited  to  the  Second  Peace  Conference  a  duly 
certified  copy  of  the  notification,  as  well  as  of  the  Act  of  adhesion, 
and  indicate  the  date  on  which  it  received  the  notification. 

Art.  XCIV.  The  conditions  on  which  the  Powers  who  were  not 
invited  to  the  Second  Peace  Conference  can  adhere  to  the  present 
Convention  shall  form  the  subject  of  a  subsequent  agreement 
among  the  Contracting  Powers. 

Art.  XCV.  The  present  Convention  shall  go  into  effect,  as  re- 
gards the  Powers  that  shall  have  taken  part  in  the  first  deposit 
of  ratifications,  sixty  days  after  the  date  of  the  procbs-vcrhal  of 
deposit,  and,  as  regards  the  Powers  that  shall  subsequently  ratify 
or  adhere,  sixty  days  after  the  receipt  of  their  notification  or  ad- 
hesion by  the  Government  of  the  Netherlands. 
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Art.  XCVI.  In  the  event  of  one  of  the  Contracting  Parties  wish- 
ing to  denounce  the  present  Convention,  this  denunciation  shall 
be  notified  in  writing  to  the  Government  of  the  Netherlands,  which 
shall  immediately  communicate  a  duly  certified  copy  of  the  notifi- 
cation to  all  the  other  Powers,  making  the  date  of  its  receipt  known 
to  them.  The  denunciation  shall  take  effect  only  as  regards  the 
Power  that  shall  have  notified  it  and  one  year  after  the  notification 
shall  have  reached  the  Government  of  the  Netherlands. 

Art.  XCVI  I.  A  register  kept  by  the  Minister  of  Foreign  Affairs 
of  the  Netherlands  shall  indicate  the  date  of  the  deposit  of  the 
ratifications  effected  under  article  xcii.,  paragraphs  3  and  4,  as 
well  as  the  date  of  receipt  of  the  notifications  of  adhesion  (article 
xciii.,  paragraph  2),  or  of  denunciation  (article  xcvi.,  paragraph  i). 
Each  Contracting  Power  may  have  access  to  the  register  and  ask 
to  be  furnished  with  duly  certified  excerpts. 

In  faith  of  which  the  plenipotentiaries  have  affixed  their  signa- 
tures to  the  present  Convention. 

Done  at  The  Hague,  in  a  single  copy,  which  shall  remain  de- 
posited in  the  archives  of  the  Netherlands  Government,  and  copies 
of  it,  duly  certified,  shall  be  sent  through  the  diplomatic  channel  to 
the  Contracting  Powers. 

No.   2 

A  CONVENTION  CONCERNING  THE  LIMITATION  OF  THE 
EMPLOYMENT  OF  FORCE  IN  THE  COLLECTION  OF 
CONTI'LACTUAL  DEBTS 

The  Signatory  Powers,  etc.,  etc desirous  to  avoid,  as 

between  nations,  armed  conflicts  having  a  pecuniary  origin  aris- 
ing out  of  contractual  debts  demanded  of  the  government  of  one 
country  by  that  of  another,  as  due  to  its  citizens,  etc.,  etc. 

Article  I.  The  Contracting  Powers  agree  not  to  have  recourse 
to  armed  force  for  the  recovery  of  contractual  debts  demanded 
of  the  government  of  one  country  by  that  of  another,  as  due  to 
its  citizens.  This  undertaking  shall  not  be  applicable  when  the 
debtor  state  refuses  or  leaves  unanswered  an  offer  to  arbitrate  or, 
in  case  of  acceptance,  makes  the  establishment  of  a  compromise  ' 
impossible,  or,  after  arbitration,  fails  to  comply  with  the  judg- 
ment rendered. 

Art.  II.  It  is  further  agreed  that  the  arbitration  mentioned  in 
the  second  paragraj^h  of  the  preceding  article  shall  be  in  conform- 

'  French   com  promts. 
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ity  to  the  procedure  prescribed  in  Title  IV.,  Chapter  III.,  of  the 
Convention  of  The  Hague  for  the  amicable  adjustment  of  mter- 
national  disputes.  The  arbitral  judgment  decides,  save  in  the 
case  of  specific  agreement  between  the  Parties,  the  justice  of  the 
demand,  the  sum  total  of  the  debt,  and  the  time  and  manner  of 
payment. 

Art.  III.  The  present  Convention  shall  be  ratified  as  soon  as 
possible.  The  ratifications  shall  be  deposited  at  The  Hague.  The 
first  deposit  of  ratifications  shall  be  verified  by  a  proc^s-vcrbal 
signed  by  the  representatives  of  the  Powers  who  participated  m 
it  and  by  the  Minister  of  Foreign  Affairs  of  the  Netherlands.  Sub- 
sequent deposits  of  ratifications  shall  be  made  by  means  of  a 
written  notification  addressed  to  the  Government  of  the  Nether- 
lands and  accompanied  by  the  instrument  of  ratification. 

A  certified  copy  of  the  proces-verbal  relative  to  the  first  deposit 
of  ratifications  of  the  notifications  mentioned  in  the  preceding 
paragraph,  as  well  as  instruments  of  ratification,  shall  be  immedi- 
ately forwarded  by  the  Government  of  the  Netherlands,  through 
diplomatic  channels,  to  the  Powers  invited  to  participate  in  the 
Second  Peace  Conference,  as  well  as  to  other  Powers  who  shall 
have  adhered  to  the  Convention.  In  the  case  foreseen  in  the  pre- 
ceding paragraph,  the  said  government  shall  at  the  same  time 
make  known  the  date  upon  which  the  ratification  has  been  re- 
ceived. 

Art.  IV.  Non-Signatory  Powers  are  permitted  to  adhere  to  the 
present  Convention.  A  Power  which  desires  to  adhere  communi- 
cates its  intention,  in  writing,  to  the  Government  of  the  Nether- 
lands, by  transmitting  to  it  the  Act  of  adherence,  which  shall  be 
deposited  in  the  archives  of  that  government.  That  govern- 
ment shall  immediately  transmit  to  all  other  Powers  a  certified 
copy  in  conformity  to  the  notification,  as  well  as  the  Act  of 
adhesion,  indicating  the  date  upon  which  it  received  the  notifi- 
cation. 

Art.  V.  This  Convention  shall  become  operative,  as  to  the 
Powers  who  shall  have  participated  in  the  first  deposit  of  ratifica- 
tions, sixty  days  after  the  date  of  the  procts-verbal  of  such  deposit ; 
for  Powers  who  shall  subsequently  ratify  or  adhere,  sixty  days 
after  the  notification  of  their  ratification  or  adherence  shall  have 
been  received  by  the  Government  of  the  Netherlands. 

Art.  VI.  If  it  happens  that  one  of  the  Contracting  Powers  should 
desire  to  denounce  the  present  Convention,  the  denunciation  shall 
be  notified  in  writing  to  the  Government  of  the  Netherlands,  who 
shall   immediately  commtmicate  a  certified   copy,   in  conformity 
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with  such  notification,  to  all  the  other  Powers,  advising  them  of 
the  date  upon  which  it  was  received. 

The  denunciation  shall  become  operative,  in  respect  to  the  Power 
which  shall  have  notified  it,  in  one  year  after  the  notification  shall 
have  reached   the   Government  of  the   Netherlands. 

Art.  Vli.  A  register,  kept  by  the  Ministry  of  Foreign  Afi^airs  of 
the  Netherlands,  shall  indicate  the  date  of  deposit  of  ratifications 
effected  by  authority  of  paragraphs  3  and  4  of  article  iii.,  as  well 
as  the  date  upon  which  notification  of  adherence  or  of  denunci- 
ations  (paragraph   i,   article  vi.)  shall  have  been  received. 

Each  Contracting  Power  is  entitled  to  consult  such  register  and 
to  demand  certified  extracts  therefrom. 

Done  at  The  Hague,  in  a  single  copy,  which  shall  be  deposited 
in  the  archives  of  the  Government  of  the  Netherlands,  and  of 
which  duly  certified  copies  shall  be  transmitted  to  the  Contracting 
Powers  through  diplomatic  channels. 

No.  3 

A    CONVENTION    CONCERNING    THE     BEGINNING    OF 
HOSTILITIES    BETWEEN    BELLIGERENTS 

Article  I.  The  Contracting  Powers  acknowledge  that  hostilities 
between  them  ought  not  to  commence  without  a  previous  and  un- 
equivocal notice,  which  shall  take  the  form  of  a  justificatory  dec- 
laration of  war  or  of  an  ultimatum  accompanied  by  a  conditional 
declaration  of  war.* 

Art.  II.  Neutral  Powers  should  be  advised  without  delay  of  the 
existence  of  a  state  of  war,  which  shall  not  be  operative  as  to 
them  until  after  the  receipt  of  a  formal  notice,  which  may  be  given 
by  telegraph.  It  is  also  understood  that  neutral  Powers  may  not 
take  advantage  of  the  absence  of  such  notification  if  it  be  estab- 
lished, in  an  unmistakable  manner,  that  they  have  actual  knowl- 
edge of  the  existence  of  a  state  of  war. 

(I.)  The  Contracting  Powers  acknowledge  that  hostilities  be- 
tween them  ought  not  to  begin  without  a  previous  and  unequivocal 
warning,  which  shall  take  the  form  of  a  justificatory  declaration 
of  war,  or  of  an  ultimatum  accompanied  by  a  conditional  declara- 
tion of  war ;  ^ 

•  The  Convention  conccrninfi  the  open-  '  At  the  finst  session  of  the  Second  Com- 

in>T  of   hostilities  applies   to   naval   opera-  mittcc  a  paper  was  read  by  Major-Gcneral 

tions  as  well  as  to  land  warfare.      It  was  Yermoloft    the  Russian  Military  Dele>.Tate, 

therefore    made    a    separate    Convention.  in  which   the  attention  of   the  committee 

Nevertheless,  the  matter  is  too  closely  con-  was   drawn    to    the    important   subicct   of 

nected  with  the  Convention  for  the  Rules  hostilities    without    declaration.     At    the 

of  War  on  Land  to  pass  it  by  without  re-  same  session  the  forcKoin^  proposition  was 

mark  in  that  connection.  submitted  by  the  delegation  of  France. 
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THE  ELEMENTS  OF  INTERNATIONAL  LAW 


( 1 )  Having  at  their  head  a  person  responsible  for  his  subordinates ; 

(2)  Having  a  fixed,  distinctive  badge,  recognizable  at  a  distance; 

(3)  Carrying  arms  openly;    and 

(4)  Conforming  in  their  operations  to  the  laws  and  usages  of  war. 
In  countries   in  which  the  militia  or  volunteers  compose  the 

army,  or  form  a  part  of  it,  they  are  included  under  the  designation 
of  "  army." 

Art.  n.  The  population  of  a  non-occupied  territory  who,  at  the 
approach  of  the  enemy,  take  up  arms  spontaneously,  in  order  to 
resist  the  troops  of  invasion,  without  having  had  time  to  organize 
in  conformity  to  Article  L,  shall  be  considered  as  belligerents  if 
they  carry  arms  openly  and  observe  the  laws  and  usages  of  war.' 

Art.  III.  The  military  forces  of  the  belligerent  parties  may  be 
composed  of  combatants  and  non-combatants.  In  case  of  capture 
by  the  enemy,  both  shall  be  entitled  to  be  treated  as  prisoners  of 
war. 

Chapter  II — -Prisoners  of  War 

Art.  IV.  Prisoners  of  war  are  prisoners  of  the  enemy's  govern- 
ment, and  not  of  the  individuals  or  corps  who  have  captured  them. 
They  are  to  be  treated  with  humanity.  Everything  which  belongs 
to  them  personally,  except  arms,  horses,  and  military  papers,  re- 
mains their  property. 

Art.  V.  Prisoners  of  war  may  be  interned  in  any  town,  fortress, 
camp,  or  place  whatsoever,  under  the  obligation  not  to  pass  beyond 
certain  fixed  limits ;  but  they  may  be  confined  only  as  an  indispen- 
sable measure  of  security,  and  only  during  the  existence  of  the  cir- 
cumstances which  necessitated  that  measiore.^ 

I  This  article  relates  to  the  composition  fence  of  their  territory  against  invasion, 
of  the  forces  which  may  be  employed  in  It  has  been  seen  that  the  amendment  em- 
the  conduct  of  military  operations  on  bodies  the  requirement  that  forces  so 
land.  An  amendment  was  submitted  by  raised  shall  carry  arms  openly  and  shall 
the  delegation  of  Germany,  which  pro-  conduct  their  operations  in  conformity 
vided  that  the  forces  hastily  organized  by  a  to  the  accepted  rules  and  usages  of  war. 
state,  with  a  view  to  resist  a  threatened  2  This  article  contains  those  provisions 
invasion  of  its  territory,  should  wear  a  dis-  of  the  code  which  are  intended  to  regulate 
tinguishing  mark  or  badge,  easily  recog-  the  internment  of  prisoners  in  _  time  of 
nizable  at  a  distance,  the  design  of  which  war.  Internment  is  a  measure  involving 
should  be  formally  notified  to  the  oppos-  a  minimum  of  restraint  upon  the  freedom 
ing  belligerent.  After  some  discussion  the  of  movement  of  those  who  are  subjected  to 
amendment  was  withdrawn  and  a  clause  its  operation,  and  is  the  normal  status  of 
was  adopted  providing  that  such  levies  prisoners  of  war.  Confinement  is  a  more 
should  carry  arms  openly  and  should  re-  rigorous  form  of  detention,  and,  according 
spect  the  laws  and  custoins  of  war  in  the  to  the  terms  of  the  article,  can  only  be  re- 
conduct of  their  inilitary  operations.  sorted  to  by  a  captor  in  a  case  in  which 
Article  ii.,  both  in  its  original  and  amended  such  a  measure  of  restraint  is  warranted 
forms,  is  conceived  in  the  interest  of  those  by  the  conduct  of  a  particular  prisoner; 
states  which  habitually  maintain  small  as  where  there  has  been  serious  miscon- 
permanent  establishments,  and  who  in-  duct,  repeated  attempts  to  escape,  viola- 
sist  upon  the  right,  at  the  outbreak  of  war,  tion  of  a  promise  given,  or  the  like;  or 
of  employing  a  considerable  portion  of  where  a  prisoner  is  held  awaiting  trial  fgi 
their  arms-bearing  population  in  the  de-  a  criminal  offence. 
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Art.  VI.  The  state  may  employ  prisoners  of  war,  except  com- 
missioned officers,  as  laborers,  according  to  their  rank  and  aptitude. 
These  labors  shall  not  be  excessive,  and  shall  have  no  connection 
with  the  operations  of  the  war. 

Prisoners  may  be  authorized  to  be  employed  in  the  public  admin- 
istration, or  by  private  individuals,  or  on  their  own  account. 

Work  done  for  the  state  shall  be  paid  for  in  accordance  with  the 
rates  of  pay  allowed  to  military  persons  of  the  national  army 
when  engaged  upon  the  same  work;  if  there  are  no  established 
rates,  at  rates  appropriate  to  the  work  done.  When  work  is  done 
for  other  departments  of  the  government,  or  for  private  individuals, 
the  conditions  of  labor  shall  be  regulated  by  agreement  with  the 
military  authorities. 

The  pay  of  prisoners  shall  be  employed  to  ameliorate  their  con- 
dition, and  the  surplus,  after  the  expenses  of  their  maintenance 
have  been  deducted,  shall  be  paid  over  to  them  at  the  instant  of 
their  liberation.' 

Art.  VII.  The  government  in  whose  power  prisoners  of  war  hap- 
pen to  be  is  charged  with  their  support.  In  the  absence  of  a  special 
understanding  between  the  belligerents,  prisoners  of  war  shall  be 
treated,  in  respect  to  food,  lodging,  and  clothing,  in  the  same  way 
as  the  troops  of  the  government  which  has  captured  them. 

Art.  VIII.  Prisoners  of  war  shall  be  subject  to  the  laws,  regula- 
tions, and  orders  in  force  in  the  army  of  the  state  in  whose  power 
they  happen  to  be.  Every  act  of  insubordination  authorizes,  so  far 
as  they  are  concerned,  a  resort  to  the  necessary  measures  of  sever- 
ity. Escaped  prisoners,  who  are  retaken  before  they  shall  have 
succeeded  in  rejoining  their  own  army,  or  before  quitting  the  ter- 
ritory occupied  by  the  army  which  shall  have  captured  them,  arc 
liable  to  disciplinary  punishment.  Prisoners  who,  after  having  suc- 
ceeded in  escaping,  are  again  made  prisoners,  are  not  liable  to  any 
punishment  for  the  previous  escape. 

Art.  IX.  Every  prisoner  of  war,  if  interrogated  on  the  subject,  is 
required  to  declare  his  true  name  and  rank,  and,  in  case  of  infringe- 
ment of  this  rule,  he  may  be  exposed  to  a  restriction  of  the  benefits 
accorded  to  j^risoners  of  war  of  his  class. 

Art.  X.  Prisoners  of  war  are  to  be  liberated  on  parole,  if  the  laws 
of  their  country  authorize  it,  and,  in  such  case,  they  are  obliged, 

•Two    sliffht    modifications    are    intro-  sentations  of  several  dclcKates  that  the  laws 

duccd  in  this  article:    one  in  paragraph   i  and  rcRulations  of  the  states  which    they 

exempts    commissioned    officers    from    its  represented    made    no     provision     for   the 

general    operation;     the    second,    in    para-  compensation     of     prisoners     of     war     for 

graph   .1,   furnishes  a  more  exact  scale  of  services   rendered  to  the  captor   state,  or 

compensation    than    was   provided   in    the  to    individuals    or   corporations    with    the 

oriHinal   article.  consent  of  its  government 

This  change  was  made  up  on  the  repre- 
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under  the  guarantee  of  their  personal  honor,  to  perform  scrupulous- 
ly, as  well  in  relation  to  their  own  government  as  in  regard  to  that 
which  has  made  them  prisoners,  the  engagements  which  they  may 
have  entered  into.  In  the  same  case,  their  own  government  is  to 
refrain  from  demanding  or  accepting  any  service  from  them  con- 
trary to  the  tenor  of  the  paroles  which  they  have  given. 

Art.  XI.  A  prisoner  of  war  cannot  be  compelled  to  accept  his 
liberty  on  parole ;  nor  is  the  enemy's  government  obliged  to  accede 
to  the  demand  of  a  prisoner  of  war  who  claims  his  release  on  parole. 

Art.  XII.  Every  prisoner  of  war  released  on  parole  who  subse- 
quently takes  up  arms  against,  and  is  recaptured  by,  the  govern- 
ment to  which  he  has  engaged  his  honor,  or  against  its  allies,  for- 
feits the  right  to  be  treated  as  a  prisoner  of  war  and  may  be  brought 
before  its  tribunals. 

Art.  XIII.  Individuals  who  accompany  an  army  without  forming 
an  integral  part  of  it,  such  as  correspondents  and  reporters  of  news- 
papers, sutlers  and  contractors,  who  fall  into  the  hands  of  the 
enemy,  and  whom  the  latter  deems  it  expedient  to  detain,  are  en- 
titled to  be  treated  as  prisoners  of  war,  on  condition  that  they  are 
provided  with  certificates  of  identity  by  the  military  authority  of 
the  army  which  they  accompany. 

Art.  XIV.  There  shall  be  established  at  the  outbreak  of  hostili- 
ties, in  each  of  the  belligerent  states,  and,  if  there  be  occasion,  in 
neutral  states  vv^hich  shall  have  received  belligerents  within  their 
territories,  a  Bureau  of  Information  in  respect  to  prisoners  of  war. 
This  Bureau,  which  is  charged  with  replying  to  all  applications  con- 
cerning prisoners,  shall  receive  from  the  several  branches  of  the 
service  having  jurisdiction  of  the  same  all  the  data  necessary  to 
establish  the  individual  record  of  each  prisoner  of  war.  The  in- 
dividual record  will  be  forwarded  to  the  government  of  the  other 
belligerent  after  the  conclusion  of  peace.  The  Bureau  shall  note 
therein  the  register  number,  name,  surname,  age,  birthplace,  rank, 
regiment  or  corps,  date  and  place  of  capture,  internment,  wounding, 
or  death,  together  with  all  special  entries.  It  shall  be  kept  informed 
as  to  internments  and  changes,  as  well  as  to  releases  on  parole,  ex- 
changes, escapes,  admissions  to  hospitals  and  deaths. 

The  Bureau  of  Information  is  also  to  receive,  centralize,  and  trans- 
mit to  the  properly  interested  parties  all  articles  of  personal  property, 
valuables,  letters,  etc.,  which  shall  have  been  found  on  the  field  of 
battle  or  left  by  deceased  prisoners  in  ambulances  and  hospitals.^ 

1  The  purpose  of  the  amendment  to  Arti-  of    his   individual   history   in    the    proper 

cle  XIV.  is  to  require  the  belligerent  to  keep  office  or  bureau  of  the  government  under 

an  accurate  record  of  each  prisoner  of  war  whose  flag  he  serves. 
in  its  hands,  with  a  view  to  the  completion 
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Art.  X\'.  Societies  for  the  relief  of  prisoners  of  war,  regularly 
established  under  the  laws  of  their  respective  countries,  whose  pur- 
pose it  is  to  become  the  intermediaries  of  charitable  action,  shall 
receive  on  the  part  of  belligerents,  for  themselves  and  for  their  duly 
credited  agents,  every  facility  within  the  limits  prescribed  by  mili- 
tary necessity  and  the  rules  of  administration  to  effectively  accom- 
plish their  humane  purpose.  Delegates  of  these  societies  may  be 
admitted  to  distribute  aid  in  the  depots  of  internment,  as  well  as 
in  the  halting-places  of  prisoners  who  are  being  sent  back  to  their 
own  cotmtry,  by  means  of  a  personal  permit,  issued  by  proper 
military  authority,  and  on  condition  that  they  take  an  engagement 
in  writing  to  submit  to  all  measur-^s  of  discipline  and  police  that 
may  be  prescribed  by  the  latter. 

Art.  XVI.  Bureaus  of  Information  shall  be  entitled  to  freedom 
of  transport.  Letters  or  drafts,  and  sums  of  money,  as  well  as 
postal  packages  addressed  to  prisoners  of  war,  or  sent  by  them, 
shall  be  exempt  from  all  postal  dues,  not  only  in  the  countries  of 
origin  and  destination,  but  also  in  intermediate  countries.  Chari- 
table gifts  and  relief  in  kind  destined  for  prisoners  of  war  shall  be 
admitted  free  of  import  duty,  and  shall  be  transported  free  of  cost 
on  railways  operated  by  the  state. 

Art.  XVII.  Officers  who  are  prisoners  of  war  shall  receive  the 
portion,  if  any  there  be,  of  the  pay  allowed  them  as  prisoners  of 
war  by  the  regulations  of  their  own  country,  on  condition  that  it 
be  reimbursed  by  their  own  government. 

Art.  XV'III.  The  government  will  allow  to  officers  who  are 
prisoners  in  its  hands  the  pay  to  which  officers  of  the  same  grade 
are  entitled  in  its  own  service,  subject  to  the  condition  that  it  shall 
be  reimbursed  by  their  own  government.' 

Art.  XIX.  Wills  of  prisoners  of  war  are  accepted  or  drawn  up 
on  the  same  conditions  as  for  soldiers  of  the  national  army.  The 
same  rules  will  be  followed  in  all  matters  concerning  docu- 
ments relating  to  the  identification  of  the  deceased  and  to 
the  burial  of  prisoners  of  war,  regard  being  had  to  their  rank  and 
grade . 

Art.  XX.  After  the  conclusion  of  j)eacc  the  return  of  prisoners 
of  war  to  their  own  country  shall  be  accomplished  with  the  least 
possible  delay. 


•  The  original  article  involved  an  appli-  to   prisoners   of   war  in   its  custody.     As 

cation  of  the  principle  of  reciprocity,  and  there  has  been   found   to  be  considerable 

Ijrrjvided  that  a  commissioned  officer  who  variation  in  tlicso  rates  of  allowance,  and 

occupies  the  status  of  a  ijrisoner  of   war  as   some  governments — among  them   that 

should  receive  such  portion  of  his  monthly  of  the   United  States — make  no  provision 

pay  as  was  allowed  by  his  own  government  for  such  a  case,  it  was  deemed  proper  to 
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Chapter  III — The  Sick  and  Wounded 

Art.  XXI.  The  obligations  of  belligerents  in  respect  to  the  sick 
and  wounded  are  regulated  by  the  Geneva  Convention. 

Section  II — Hostilities 
Chapter    I  —  Means    of    Injuring    the    Enemy  —  Sieges    and 
Bombardments 

Art.  XXII.  Belligerents  are  not  unliqiited  as  to  their  choice  of 
means  of  injuring  the  enemy. 

Art.  XXIII.  Besides  the  prohibitions  established  by  special 
agreements,  it  is  especially  forbidden: 

(a.)   To  employ  poison  or  poisoned  arms. 

(b.)  To  kill  or  wound  by  treachery  individuals  belonging  to  the 
nation  or  army  of  the  enemy. 

(c.)  To  kill  or  wound  an  enemy  who,  having  laid  down  his  arms, 
or  having  no  longer  the  means  of  defending  himself,  has  surrendered 
unconditionally. 

(d.)  To  declare  that  quarter  will  not  be  given. 

(r.)  To  employ  arms,  projectiles,  or  substances  which  are  cal- 
culated to  cause  unnecessary  pain. 

(/.)  To  make  unlawful  use  of  flags  of  truce,  or  the  national  flag, 
or  military  insignia,  or  uniform  of  the  enemy,  or  the  distinctive  signs 
of  the  Geneva  Convention. 

ig.)  To  destroy  or  seize  the  property  of  the  enerny,  except  when 
such  destruction  or  seizure  may  be  imperiously  demanded  by  the 
necessities  of  the  war. 

(/;.)  To  declare  extinguished,  suspended,  or  inadrnissible  as  of 
right  the  individual  complaints  of  persons  subject  to  the  jurisdic- 
tion of  the  adverse  party.' 

It  is  equally  forbidden  for  a  belligerent  to  force  persons  subject 

allow  pay  to  each  officer  at  a  rate  corre-  mander  conceived  it  to  be  within  his  au- 
sponding  to  his  rank  and  grade  in  the  ser-  thority  to  suspend  or  nullify  their  opera- 
vice  of  the  captor;  that  government  to  tion,  or  to  regard  their  application  in 
be  reimbursed  for  payments  made  to  certain  cases  as  a  matter  falling  within 
prisoners  of  war  in  conformity  to  the  re-  his  administrative  discretion.  Especially 
quirements  of  the  conventional  stipulation.  is  this  true  where  a  military  officer  refuses 
1  In  this  article  a  number  of  acts  are  de-  to  receive  well-grounded  complaints,  or 
scribed  to  which  neither  belligerent  is  per-  declines  to  consider  demands  for  redress,  in 
mitted  to  resort  in  the  conduct  of  his  respect  to  the  acts  or  conduct  of  the  troops 
military  operations.  It  was  the  well-un-  under  his  command,  from  persons  subject 
derstood  purpose  of  the  Convention  of  to  the  jurisdiction  of  the  enerny  who  find 
iSgo  to  impose  certain  reasonable  and  themselves,  for  the  time  being,  in  the  tem- 
wholesome  reslnctions  upon  the  authority  tory  which  he  holds  in  military  occupation, 
of  commanding  generals  and  their  sub-  To  provide  against  such  a  contingency  Jt 
ordinates  in  the  theatre  of  belligerent  ac-  was  deemed  wise  to  add  an  appropriate 
tivity.  It  is  more  than  probable  that  this  declaratory  clause  to  the  prohibitions  of 
humane  and  commendable  purpose  would  Article  xxiii.  The  prohibition  is  included 
fail  of  accomplishment  if  a  military  com-  in  Section  (/i). 
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to  the  jurisdiction  of  the  adverse  party  to  take  part  in  operations 
of  war  directed  against  their  country,  even  in  a  case  where  they 
may  have  been  in  his  service  before  the  commencement  of  the  war.* 

Art.  XXIV.  Stratagems  of  war  and  the  employment  of  the 
means  necessary  to  secure  information  as  to  the  enemy  and  the 
theatre  of  military  operations  are  lawful. 

Art.  XXV.  It  is  forbidden  to  attack  or  to  bombard  by  any 
means  whatsoever,  towns,  villages,  houses,  or  dwellings  which  are 
not  defended.^ 

Art.  XXVI.  The  commander  of  the  attacking  troops,  before  un- 
dertaking a  bombardment,  will,  except  in  case  of  an  open  assault, 
do  all  that  lies  in  his  power  to  give  warning  to  the  authorities. 

Art.  XXVII.  In  sieges  and  bombardments  every  precaution  is 
to  be  taken  to  spare,  as  much  as  possible,  buildings  devoted  to 
religious  worship,  to  the  arts  or  sciences,  to  charity,  and  to  hospi- 
tals and  places  where  the  sick  and  wounded  are  collected,  and  to 
historical  monuments,  provided  they  are  not  used  at  the  same 
time  for  military  ptirposes.^ 

Art.  XXVIII.  It  is  forbidden  to  give  over  to  pillage  even  a  place 
taken  by  assault. 

Chapter   II — Spies 

Art.  XXIX.  An  individual  cannot  be  considered  a  spy  unless, 
acting  clandestinely  or  under  false  pretences,  he  obtains,  or  seeks 
to  obtain,  information  in  the  zone  of  a  belligerent's  operations, 
with  intent  to  communicate  it  to  the  opposite  Party.  Military 
persons,  therefore,  who,  not  being  in  disguise,  have  penetrated 
into  the  zone  of  operations  of  the  eneiny's  army,  with  a  view  to 

'  The  experience  gained  in  the  practical  were  not  garrisoned  or  defended.  The 
application  of  the  Rules  of  War  adopted  by  act  forbidden  was  a  bombardment  with 
the  Cfjnference  of  i  800  has  made  it  ap-  cannon  of  the  types  habitually  used  in  field 
parent  that  the  limitations  imposed  in  that  or  siege  operations.  In  view  of  the  in- 
undertaking  upon  the  authority  of  an  in-  creased  employment  of  balloons  in  military 
vading  IxdUgerent,  in  the  matter  of  requir-  operations,  it  was  believed  to  be  not  only 
ing  services  from  the  population  of  the  prudc^nt,  but  in  the  highest  degree  ex- 
territory  in  his  military  occupation,  were  pedient,  to  give  such  an  extension  to  its 
not  expressed  with  sufficient  clearness  to  terms  as  to  include  within  the  scope  of 
secure  to  the  population  of  the  invaded  the  prohibition  a  possible  resort  to  balloons 
district  that  immunity  from  the  operations  or  air-ships,  as  agencies  of  aggressive  at- 
of  war  which  it  vvas  the  purpose  of  its  tack.  This  purpose  was  accomplished  by 
framers  to  establish.  adding  the   words   "by  any  means  what- 

With  a  view  to  apply  a  remedy  to  this  soever."  to  the  <jriginai  article, 
state   of   affairs,    and    to    make   clear   the  3  it  is  the  purpose  of  the  amended  arti- 

humane  requirements  of  the  original  Con-  cle  to  secure  to  historical  monuments  the 

vention,  a  clause  was  adopted  in  committee  same  measure  of  protection  from  the  vicis- 

with  a  view  to  impose   an   additional  re-  situdes  of  siege  (jperalions  that  is  accorded 

straint  upon   the  ptjwer  of  V)elligerents  in  to  the  classes  of  structures  which  are  named 

that  regard-     The  new  regulation  is  con-  in   the  original  Convention.     To  that  end 

ceived  in  the  above  terms.  the  proper  terms  of  description  have  been 

2  This  article,  in   its  original   form,  for-  inserted  in   the  article  as  amended  by  the 

bade  belligerents  to  bombard  towns,   vil-  Second  Peace  Conference. 
Jages,  dwelling  places,  or  buildings  which 
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obtain  information,  are  not  to  be  considered  as  spies.  In  the  same 
manner  military  persons  or  civilians  charged  with  the  conveyance 
of  despatches  to  their  own  army  or  to  that  of  the  enemy,  and  exe- 
cuting their  mission  openly,  are  not  to  be  considered  as  spies.  To 
this  class  belong,  also,  persons  who  are  sent  in  balloons  to  transmit 
despatches,  and,  in  general,  to  keep  up  communications  between 
separated  parts  of  an  army  or  territory. 

Art.  XXX.  A  spy  taken  in  the  act  cannot  be  punished  without 
a  preliminary  trial. 

Art.  XXXI.  A  spy  who,  having  rejoined  the  army  to  which  he 
is  attached,  is  subsequently  captured  by  the  enemy,  shall  be 
treated  as  a  prisoner  of  war,  and  shall  incur  no  liability  for  his  pre- 
vious acts  of  espionage. 

Chapter  III — Flags  of  Truce 
Art.  XXXII.  An  individual  who  is  authorized  by  one  belliger- 
ent to  enter  into  communication  with  the  other,  and  who  presents 
himself  with  a  white  flag,  is  regarded  as  the  bearer  of  a  flag  of  truce. 
He  has  the  quality  of  inviolability,  as  do  the  trumpeter,  bugler, 
or  drummer,  and  the  flag-bearer  and  interpreter  who  accompany 
him. 

Art.  XXXIII.  The  commander  to  whom  a  flag  of  truce  is  sent 
is  not  obliged  to  receive  it  under  all  circumstances.  He  may  take 
all  necessary  measures  to  prevent  the  bearer  of  the  flag  from  profit- 
ing by  his  mission  to  obtain  information.  He  has  the  right,  in 
case  of  abuse,  to  detain  the  bearer  of  the  flag  temporarily. 

Art.  XXXIV.  The  bearer  of  a  flag  of  truce  forfeits  his  quality 
of  inviolability  if  it  is  proved,  in  a  positive  and  unexceptionable 
manner,  that  he  has  profited  by  his  privileged  position  to  provoke 
or  to  commit  an  act  of  treachery. 

Chapter  IV — Capitulations 

Art.  XXXV.  Articles  of  capitulation  entered  into  between  the 
Contracting  Parties  are  to  take  into  account  the  rules  of  military 
honor.  Once  decided  upon,  these  capitulations  are  to  be  scru- 
pulously observed  by  both  Parties. 

Art.  XXXVI.  An  armistice  suspends  the  operations  of  war  by 
mutual  agreement  of  the  belligerent  Parties.  If  its  duration  is  not 
fixed,  the  belligerent  Parties  may  resume  operations  at  any  time, 
provided,  however,  that  the  enemy  is  warned,  at  the  time  agreed 
upon,  in  conformity  with  the  conditions  of  the  armistice. 

Art.  XXXVII.  The  armistice  may  be  either  general  or  local. 
The  first  suspends  the  military  operations  between  the  belligerent 
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states  everywhere;  the  second  suspends  such  operations  only  as 
to  certain  fractions  of  the  belligerent  armies  and  in  a  determined 
radius. 

Art.  XXXVIII.  The  armistice  should  be  notified,  officially  and 
in  due  course,  to  the  proper  authorities  and  to  the  troops.  Hostili- 
ties are  suspended  immediately  after  the  notification  or  at  the  time 
agreed  upon. 

Art.  XXXIX.  It  depends  on  the  Contracting  Parties  to  fix  in 
the  clauses  of  the  armistice  the  relations  which  may  exist  with  the 
poptdation  and  with  each  other  in  the  theatre  of  war. 

Art.  XL.  Every  serious  violation  of  the  armistice  by  either  Party 
gives  to  the  other  the  right  to  disavow  the  same,  and  even,  in  case 
of  urgency,  to  resume  hostilities  immediately. 

Art.  XLI.  The  violation  of  the  provisions  of  an  armistice  by  in- 
dividuals, acting  on  their  own  initiative,  confers  the  right  only  to 
demand  the  punishment  of  the  offenders,  and,  if  need  be,  an  in- 
demnity for  the  damage  sustained. 

Section  III  —  Milit.\ry  Authority  in  the  Territory  of  the 

Enemy 

Art.  XLI  I.  Territory  is  regarded  as  occupied  when  it  finds  itself 
placed  in  fact  under  the  authority  of  the  hostile  army.  The  occu- 
pation includes  only  the  territory  where  that  authority  is  estab- 
lished and  in  a  position  to  be  exercised. 

Art.  XLIII.  The  lawful  authority  having  passed,  in  fact,  into 
the  hands  of  the  occupant,  he  will  take  all  steps  which  depend 
upon  him  with  a  view  to  re-establish  order,  as  far  as  possible,  by 
respecting,  save  in  case  of  absolute  impediment,  the  laws  in  force 
in  the  country. 

Art.  XLIV.  It  is  forbidden  for  a  belligerent  to  force  the  inhabi- 
tants of  occupied  territory  to  give  information  in  respect  to  the 
opposing  belligerent  or  his  means  of  defence.' 

Art.  XLV.  It  is  forbidden  to  constrain  the  population  of  an 
occupied  territory  to  recognize,  by  the  taking  of  an  oath,  the  power 
of  the  enemy. 

Art.  XIvVI.  Family  honor  and  rights,  the  lives  of  individuals 
and  their  private  jiroperty,  as  well  as  their  religious  convictions 

•  The  substance  of  the  prohibition,  which  to  force  or  constraint  with  a  view  to  compel 

was   originally    containcrl  in    this   Article,  the    inhabitants   i>(   occupied    territory   to 

has  already  been  embodied  in  Article  xxiii.  furnish  information  in  respect  to  the  posi- 

of  the  amended  code.     As  a  result  of  the  tions,  operations,  or  intended  movements 

experience   j^ained   in    rc;cent    wars   it   has  of  their  own  army.     With  tliis  end  in  view 

been  deemed  best  to  forbid  a  belligerent,  an  approrpiale  clause  was  adopted  by  the 

in  somewhat  more  explicit  terms,  to  resort  committecand  approved  by  the  Conference. 
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and  the  right  of  public  worship,  are  to  be  respected.  Private 
property  is  not  to  be  confiscated. 

Art.  XLVII.   Pillage  is  exj^ressly  prohibited. 

Art.  XLVIII.  If  the  occupant  collects  in  the  occupied  territory 
the  imposts,  duties,  and  tolls  established  for  the  benefit  of  the  state, 
he  shall  do  so,  as  far  as  possible,  in  accordance  with  existing  rules 
of  assessment  and  apportionment,  and  the  obligation  shall  devolve 
upon  him  of  providing  for  the  expenses  of  the  administration  of  the 
occupied  territory  in  the  proportion  to  which  the  legal  government 
was  bound  to  contribute. 

Art.  XLIX.  If,  in  addition  to  the  imposts  contemplated  in  the 
preceding  article,  the  occupant  levies  other  money  contributions; 
in  the  occupied  territory,  he  can  do  so  only  to  the  extent  of  the 
needs  of  the  army  or  the  administration  of  the  occupied  territory. 

Art.  L.  No  collective  penalty,  pecuniary  or  otherwise,  shall  be 
imposed  upon  communities  because  of  individual  acts  for  which 
they  could  not  be  regarded  as  collectively  responsible. 

Art.  LI.  No  contribution  shall  be  collected  save  in  virtue  of  an 
order  given  in  writing,  and  on  the  responsibility  of  a  General-in- 
Chief.  This  method  of  collection  shall  be  resorted  to  only  in  ac- 
cordance with  the  existing  rules  of  assessment  and  apportionment. 
For  every  contribution  a  receipt  shall  be  given  to  the  contributor. 

Art.  LI  I.  Requisitions  in  kind  and  compulsory  service  shall  be 
demanded  only  of  communities  or  inhabitants  for  the  needs  of  the 
army  of  occupation.  They  shall  bear  relation  to  the  resources  of 
the  community,  and  shall  be  of  such  nature  as  not  to  imply  an 
obligation  on  the  part  of  the  population  to  take  part  in  military 
operations  against  their  own  country. 

These  requisitions  and  services  shall  be  demanded  only  with  the 
authority  of  the  commander  of  the  occupied  locality.  Levies  in 
kind  shall,  as  far  as  possible,  be  paid  for  in  cash ;  if  not,  they  shall 
be  verified  by  receipts,  the  payment  of  which  shall  be  arranged 
for  as  soon  as  possible.' 

Art.  LIU.  The  army  which  occupies  a  territory  can  seize  only 
the  cash,  funds,  and  bills  receivable  properly  belonging  to  the 
state  itself,  means  of  transportation,  depot  of  arms,  magazines, 
and  supplies,  and,  in  general,  all  movable  property  of  the  state 
which  may  be  useful  in  military  operations.     All  means  of  com- 

1  The  article  in  its  original  form  was  in-  exercise  of  the  belligerent  right  of  requisi- 

tended  to  regulate  the  levying  of  requisi-  tion.     The    new    paragraph    contains    the 

tions  in  occupied  territory  of  the  enemy,  additional  requirement  that  the  property 

and  provided,  in  its  last  paragraph,  that  represented  by  these  receipts  shall  be  paid 

levies  in  kind  should,  as  far  as  possible,  be  for  with  the  least  practicable  delay,   and 

paid  for  in  cash;   if  not  paid  for,  the  article  the    article    as    amended    takes    the    form 

contained    the    requirement    that    receipts  above  indicated, 
should  be  given  for  property  taken  in  the 
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munication  and  of  transport  employed  on  land,  or  sea,  or  in  the  air 
tor  the  conveyance  of  things  or  messages,  except  in  cases  governed 
by  the  Rvdes  of  Maritime  Law,  depots  of  arms,  and,  in  general,  all 
sorts  of  munitions  of  war,  even  when  belonging  to  corporations  or 
pi-ivale  individuals,  at"e  equally  things  susceptible  of  Use  in  mili- 
tary operations,  and  may  be  taken,  but  shall  be  restored  and  in- 
demnifications shall  be  agreed  upon  at  the  establishment  of  peace.' 

Art.  LIV.  Submarine  cables  connecting  occupied  territory  with 
neutral  territory  shall  not  be  seized  or  destroyed  save  in  case  of 
absolute  necessity;  they  shall  also  be  restored  and  indemnifica- 
tions agreed  upon  at  the  establishmetit  of  J^eace. 

Art.  LV.  The  occupying  state  shall  regard  itself  only  as  the  ad- 
ministrator of  the  occupied  territory,  and  as  in  enjoyment  of  the 
usufruct  of  the  public  buildings,  landed  estates,  forests,  and  agri- 
cultural interests  belonging  to  the  state.  It  shall  be  his  duty  to 
protect  the  capital  of  these  properties,  and  to  administer  them  in 
accordance  with  the  principles  of  usufruct. 

Art.  LVI.  Town  property  and  the  property  of  establishments 
consecrated  to  religioiis  worshij3,  to  charity  arid  edubation,  and  to 
the  arts  and  sciences,  eveii  when  belonging  to  the  state,  shall  be 
treated  as  private  property.  All  seizure,  destruction,  or  inten- 
tional defacement  of  such  establishments,  of  historical  monurnents, 
of  works  of  art  or  of  science,  is  prohibited,  and  the  offenders  shall 
be  prosecuted. 

Final  Article 

This  belligerent  Party  who  shall  violate  the  requirements  of 
these  regulations  shall  be  held  to  indemnity  in  a  proper  case.  He 
will  be  resporisible  for  all  acts  committed  by  persons  forming  a 
j>art  of  his  armed  forces.^ 

I  This  article,  in  its  new  form,  enJarge?  several  requirements  of  that  iindertakinR 

to  some  extent  the  field  of  aijplication  of  are  carrioil  into  I'lTccl — not  vindcr  the  ini- 

thc  original  paragraph  by  brin^inK  within  mediate  ccjnirol  and  direction  of  the  foreign 

its  operation  all  means  of  eommunication  offices   of    the   Signatory   Powers,  but    by 

of  every  kind  which  arc  intended  for  the  military  officers  in  the  theatre  of  hostile 

transportation  or  conveyance  of  persons,  activity,  each  acting  within  the  sphere  of 

property,   or  intelliKencc.     The    following  his   command   and    duty   in    the   mihtary 

paragraph  forbids  Ihcdestructirm  of  sub-  establishment    of    the    belligerent    under 

marine  cables  excejjt  in  case  of  absolute  whose  flag  he  serves.     It  is  not  surprising 

and   overruling  mihtary  necessity.    When  that   differences   of  interpretation   and   of 

such  lines  are  taken  and  used,  they  are  to  execution  should  have  arisen  in  the  appli- 

be  restored,  with  suitable  indemnities,  on  cation  of  the  Convention  of  iSqo.  or  that 

the  conclusion  of  peace.  undue  severity  should  have  been  shown, 

*  It  is  one  of  the  most  essential  rules  of  from  time  to  time,  in  the  exercise  of  au- 

intemational  good  neighborhood  that  the  thority  by  subordinate  commanders.     To 

states    composing    the    family    of    nations  correct  this  dangerous  tendency  and  give 

shall  Vje  guided  l)y  the  highest  good  faith  due  emphasis  to  the  well-established   ad- 

in  the  execution  of  their  treat  y  obligations.  ininistrativc  principle  that  the  state  itself 

The  Rules  of  Warof  iStjg  form  no  (•xcer)lion  is  responsible  for  the  acts  of  its  military 

to  this  wholesome  and  necessary  rule.      It  cfjmmanders    and    subordinate    agents,    it 

should    be    observed,    however,    that    the  was  determined  to  add  a  concluding  para- 
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No.  5 

CONVENTION  CONCERNING  THE  RIGHTS  AND  DUTIES 
OF  NEUTRAL  POWERS  AND  INDIVIDUALS  IN  WAR- 
FARE ON  LAND 

The  High  Contracting  Parties,  ,  ,  .  with  a  view  to  prescribe 
more  clearly  the  rights  and  duties  of  neutral  Powers  in  the  event 
of  war  on  land,  and  to  regulate  the  status  of  belligerents  who  have 
taken  refuge  in  neutral  territory; 

Desiring  equally  to  define  the  neutral  character  until  such  time 
as  it  shall  be  possible  to  regulate  in  its  entirety  the  status  of  neu- 
tral persons  in  their  relations  with  the  belligerents — 

Have  resolved  to  conclude  a  Convention  to  that  end,  etc.,  etc. 

Charter  I — The  Rights  and  Duties  of   Neutral  Powers 

Article  I.  The  territory  of  neutral  Powers  is  inviolable. 

Art.  II.  It  is  forbidden  to  beligerents  to  cause  troops  or  con- 
voys, whether  munitions  or  supplies,  to  pass  through  the  terri- 
tory of  a  neutral  Power. 

Art.  III.   It  is  equally  forbidden  to  belligerents — 

(a.)  To  install  upon  the  territory  of  a  neutral  a  radio-telegraphic 
apparatus  intended  to  serve  as  a  means  of  communication  with 
belligerent  forces  on  land  or  sea. 

(b.)  To  utilize  such  installations  established  by  them  previous 
to  the  war,  in  the  territory  of  the  neutral  Power,  for  an  exclusive- 
ly military  purpose,  which  have  not  been  opened  to  the  service  of 
public  correspondence. 

Art.  IV.  Corps  of  combatants  may  not  be  formed,  and  recruit- 
ing offices  may  not  be  opened  for  the  benefit  of  belligerents  in  the 
territory  of  a  neutral  Power. 

Art.  V.  A  neutral  Power  must  not  permit  any  of  the  acts  re- 
ferred to  in  Articles  .II.  and  IV.  to  be  committed  within  its  terri- 
tory. It  is  only  required  to  punish  acts  contrary  to  its  neutrality 
when  such  acts  have  been  committed  within  its  territory. 

graph  having   some   of   the   aspects  of   a  If    the    circumstances    of    a    particular 

penal  clause.     Its  operation  will  be  to  re-  war  are  such  as  to  suggest  the  application 

quire  those  charged   by  their  governments  of  a  rule  of  limitation  to  cases  arising  un- 

with   the   exercise   of   high   military   com-  der  the   article,   such   mutual   stipulations 

mand  to  maintain  such  a  constant  super-  in   that   regard   as   are   warranted   by   the 

vision  over  the  acts  of  their  subordinates  facts   may    properly   find    a    place    in    the 

as  will  be  calculated  to  secure  the  exact  treaty  of  peace, 
and   rigorous   enforcement   of   the   several 
requirements  of  the  Convention 
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Art.  VI.  The  responsibility  of  a  neutral  Power  is  not  com- 
promised by  the  fact  that  individuals  separately  pass  its  frontier 
with  a  view  to  entering  the  service  of  one  of  the  belligerents. 

Art.  VII.  A  neutral  Power  is  not  obliged  to  prevent  the  exporta- 
tion or  transit,  for  the  account  of  either  belligerent,  of  arms,  muni- 
tions, and,  in  general,  of  anything  which  may  be  useful  to  an  army 
or  fleet. 

Art.  VIII.  A  neutral  Power  is  not  obliged  to  forbid  or  restrict 
the  belligerent  use  of  telegraphic  or  telephonic  cables  or  wireless 
telegraph  apparatus  which  are  its  property  or  that  of  companies 
or  individuals. 

Art.  IX.  All  prohibitory  and  restrictive  measures  resorted  to  by 
a  neutral  Power  in  respect  to  matters  referred  to  in  Articles  VII. 
and  VIII.  shall  be  uniformly  applied  by  such  Power  to  both  bellig- 
erents. 

The  neutral  Power  shall  watch  over  the  observance  of  the  same 
obligation  by  companies  or  individual  proprietors  of  telegraphic 
or  telephonic  cables  or  of  wireless  telegraph  apparatus. 

Art.  X.  It  shall  not  be  considered  a  hostile  act  if  a  neutral  Power 
repels,  even  by  force,  attempts  against  its  neutrality. 

Chapter  II — Internment  of    Belligerents  and  Care  of  the 

Wounded 

Art.  XI.  A.  neutral  Power  which  receives  the  troops  of  a  neutral 
in  its  territory  shall  intern  them,  as  far  as  possible,  at  a  distance 
from  the  theatre  of  war.  It  may  keep  them  in  camps,  and  even 
confine  them  in  fortresses  or  in  places  appropriate  to  that  purpose. 
It  shall  determine  whether  officers  shall  be  allowed  to  go  free  on 
taking  the  obligation  of  the  parole  not  to  quit  the  territory  of  the 
neutral  without  authority. 

Art.  XII.  In  default  of  a  special  Convention,  the  neutral  Power 
shall  furnish  the  interned  trooj)s  with  food,  clothing,  and  the  re- 
lief demanded  by  humanity.  Reimbursement  shall  be  made,  at 
the  peace,  of  the  exj)enses  occasioned  by  the  internment. 

Art.  XIII.  A  neutral  Power  which  receives  escaped  prisoners 
of  war  shall  allow  them  their  liberty.  If  it  tolerates  their  sojourn 
in  its  territory,  it  may  assign  them  a  place  of  residence.  The  same 
arrangement  is  applicable  to  prisoners  of  war  brought  in  by  troops 
who  seek  refuge  in  the  territory  of  a  neutral  Power. 

Art.  XIV.  A  neutral  Power  may  auth(;rizc  the  passage  through 
its  territory  of  sick  or  wounded  belonging  to  the  belligerent  armies, 
subject  to  the  condition  that  the  trains  which  bring  them  shall 
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transport  neither  the  personnel  r\oT  materiel  of  war.  In  such  a 
case  the  neutral  Power  is  obliged  to  take  the  measures  of  security 
and  control  which  are  necessary  to  that  end. 

The  sick  and  wotmded  brought  into  the  territory  of  a  neutral 
Power  under  such  conditions  by  one  belligerent,  and  who  may  be 
ip  the  power  of  the  adverse  Party,  shall  be  guarded  by  the  neutral 
Power  in  such  a  way  that  they  cannot  again  take  part  in  the  opera- 
tions of  war.  Such  Power  shall  have  the  same  duties  in  respect  to 
such  of  the  sick  and  wounded  of  the  other  army  as  may  be  com- 
mitted to  its  care. 

Art.  XV.  The  requirements  of  the  Geneva  Convention  are  ap- 
plicable to  the  sick  and  wounded  who  are  interned  in  neutral  t;er- 
ritpfy, 

Chapter  III — Neutral  Persons 

Art.  XVI.  Subjects  of  a  state  which  takes  no  part  in  the  war 
are  regarded  as  neutrals. 

Art.  XVII.  A  neutral  cannot  avail  himself  of  his  neutral  privi- 
leges— 

(a.)   If  he  commits  acts  of  hostility  against  a  belligerent, 

(b.)  If  he  commits  acts  in  favor  of  one  belligerent — notably,  if 
he  takes  voluntary  service  in  the  ranks  of  one  of  the  Parties.  In 
such  a  case  the  neutral  shall  not  be  treated  more  rigorously,  by 
the  belligerent  against  whom  he  has  been  wanting  in  neutrality, 
than  would  a  subject  of  the  other  belligerent  stg,te  by  reason  of 
the  same  act. 

Art.  XVIII.  The  following  shall  not  be  considered  as  acts  com- 
mitted in  favor  of  one  of  the  belligerents  within  the  meaning  of 
Article  XVII.,  paragraph  (b): 

(a.)  Supplies  furnished  or  loans  voluntarily  made  to  one  of  the 
belligerents  —  Provided,  the  furnisher  or  lender  does  not  reside 
within  the  territory  of  the  other  Party,  or  in  territory  occupied 
by  him,  and  the  supplies  do  not  come  from  such  territories. 

(b.)  Service  rendered  in  connection  with  police  or  civil  adminis- 
tration. 

Chapter  IV — Railway  Material 

Art.  XIX.  Railway  material  coming  from  the  territory  of  neu- 
tral Powers  which  belongs  to  such  Powers,  or  to  corporations  or 
to  private  in4ividuals,  and  is  recognizable  as  such,  can  only  be 
requisitioned  and  utilized  by  a  belligerent  in  case  of,  and  to  the 
extent  required  by,  imperious  necessity.     It  shall  be  returned  to 
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>ts  country  of  origin  as  soon  as  possible.  Similarly  a  neutral 
Power,  in  case  of  necessity,  may  retain  and  utilize,  to  a  due  amount, 
material  coming  from  the  territory  of  a  belligerent  Power.  An 
indemnity  shall  be  paid,  on  both  sides,  in  proportion  to  the  ma- 
terial utilized  and  the  duration  of  its  utilization. 

Chapter  V — Final  Dispositions 

Art.  XX.  The  provisions  of  the  present  Convention  are  only 
applicable  as  between  the  Contracting  Powers,  and  then  only  if 
all  the  belligerents  are  Parties  to  the  Convention.' 

No.  6 

CONVENTION  CONCERNING  THE  TREATMENT  OF  EN- 
EMY MERCHANT  SHIPS  AT  THE  OUTBREAK  OF 
HOSTILITIES 

The  Signatory  Powers,  .  .  .  desirous  of  guaranteeing  the  security 
of  international  commerce  against  the  surprises  of  war,  and  wish- 
ing, in  conformity  to  modern  practice,  to  secure  as  far  as  possible 
operations  undertaken  in  good  faith,  and  in  the  course  of  execu- 
tion before  the  outbreak  of  hostilities,  .  .  .  have  agreed  to  the 
following  arrangements: 

Article  I.  When  a  commercial  vessel  belonging  to  one  of  the  bel- 
ligerent Powers  is  found  in  an  enemy's  port,  at  the  outbreak  of  hos- 
tilities, it  is  desirable  that  it  should  be  freely  permitted  to  depart, 
either  immediately  or  after  a  sufficient  delay  by  way  of  favor; 
and,  having  been  furnished  with  a  passport,  to  pass  directly  to  its 
port  of  destination  or  to  svich  other  port  as  shall  be  indicated  to 
it.  It  is  the  same  with  a  ship  which,  having  quitted  its  last  port 
of  departure  before  the  commencement  of  the  war,  may  enter  an 
enemy's  port  in  ignorance  of  the  existence  of  hostilities. 

Art.  II.  A  commercial  vessel  which,  as  the  result  of  circum- 
stances of  force  majeure,  may  not  have  been  able  to  quit  an  enemy's 
port  during  the  delay  contemj)lated  in  the  preceding  article,  or 
to  which  permission  to  depart  has  not  been  accorded,  cannot  be 
confiscated.  It  is  only  subject  to  seizure,  with  the  obligation  to 
restore  it  after  the  war,  without  indemnity,  or  to  be  taken  by  way 
of  requisition  with  indemnity. 

Art.  III.  Enemy  commercial  vessels  which  have  quitted  their 

'  For  ralifkation.  accession  and  denunciation  clauses,  see  Convention  Concerning 
Contractual   Debts,   p    569   ante. 
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last  port  of  departure  before  the  commencement  of  the  war,  and 
which  are  met  at  sea  ignorant  of  hostilities,  cannot  be  confiscated. 
They  are  only  subject  to  seizure  with  the  obligation  to  restore 
them  after  the  war,  without  indemnity,  or  to  be  requisitioned,  or 
even  to  be  destroyed  subject  to  indemnity,  and  with  the  obliga- 
tion to  provide  for  the  safety  of  the  persons  on  board,  as  well  as 
for  the  preservation  of  their  papers.  After  these  ships  have 
touched  at  a  port  of  their  own  country,  or  at  a  neutral  port,  they 
become  subject  to  the  laws  and  customs  of  maritime  warfare. 

Art.  IV.  Enemy  merchandise  found  on  board  ships  mentioned 
in  Articles  I.  and  II.  is  equally  subject  to  seizure  and  restoration 
after  the  war,  without  indemnity,  or  to  be  requisitioned,  with  in- 
demnity, conjointly  with  or  separate  from  the  ship.  The  same 
is  the  case  with  merchandise  found  on  board  the  ships  mentioned 
in  Article  III. 

Art.  V.  The  present  rules  are  not  intended  to  apply  to  ships 
the  construction  of  which  indicates  that  they  are  intended  to  be 
transformed  into  vessels  of  war. 

Art.  VI.  The  arrangements  of  this  Convention  are  only  appli- 
cable as  between  the  Contracting  Powers  when  both  belligerents 
are  both  Parties  to  the  Convention.' 

No.  7 

A  CONVENTION    CONCERNING  THE  TRANSFORMATION 
OF  MERCHANT  VESSELS  INTO  SHIPS-OF-WAR  ^ 

The  High  Contracting  Powers,  etc in  view  of  the  incor- 
poration of  ships  of  the  merchant  marine  into  the  combatant  fleets 
in  time  of  war,  it  is  desirable  to  define  the  conditions  under  which 
that  operation  can  be  accomplished; 

The  Contracting  Powers,  however,  not  having  been  able  to  come 
to  an  agreement  upon  the  question  of  the  transformation  of  a 
commercial  vessel  into  a  ship-of-war  on  the  high  seas,  it  is  under- 
stood that  the  place  of  transformation  remains  undetermined  and 
is  not  covered  by  the  following  rules: 

Article  I.  No  commercial  vessel  transformed  into  a  ship-of-war 
can  have  the  rights  and  duties  attaching  to  that  character  if  it  is 
not  placed  under  the  direct  authority,  and  the  immediate  control 
and  responsibility  of  the  Power  whose  flag  it  carries. 

*  For    ratification,     accession,     and    de-  vention  was   not  accepted  by  the    United 

nunciation    clauses,     see     agreement    pro-  States. 

hibiting    the    forcible    collection    of    con-  J  This  Convention  was  not  accepted  by 

tract     debts,    p.     569,     ante.     This    Con-  the  United  States. 
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Art.  II.  The  commercial  vessels  transformed  into  ships-of-war 
shovild  carry  the  distinctive  external  signs  of  ships-of-war  of  their 
nationality. 

Art.  III.  The  commander  should  be  in  the  service  of  the  state 
and  duly  commissioned  by  competent  authority.  His  name 
should  appear  on  the  list  of  officers  of  the  military  fleet. 

Art.  IV.  The  crew  should  be  subject  to  the  rules  of  military  dis- 
cipline. 

Art.  V.  Every  commercial  vessel  transformed  into  a  ship-of- 
war  is  required  to  observe  the  laws  and  customs  of  war  in  its 
operations. 

Art.  VI.  The  belligerent  who  transforms  a  commercial  vessel 
into  a  ship-of-war  should,  as  soon  as  possible,  mention  such  trans- 
formation in  the  list  of  ships  of  his  military  fleet. 

Art.  VII.  The  requirements  of  this  Convention  are  only  appli- 
cable as  between  the  Contracting  Powers  when  all  the  belligerents 
are  Parties  to  the  Convention.* 


No.  8 

CONVENTION     RESTRICTING    THE     EMPLOYMENT     OF 

SUBMARINE  MINES  AND  TORPEDOES  ^ 

The  High  Contracting  Powers,  .  .  .  inspired  by  the  principle  of 

the  freedom  of  routes  of  maritime  commerce,  open  to  all  nations; 

Considering  that,  under  existing  conditions,  the  employment  of 

•  For  ratification,  accession,  and  denun-  tions  of   the  belligerent   parties.     Consid- 

ciation  clauses,  see  Convention  concerning  arable  numbers  of  these  contact  mines  be- 

Contractual  Debts,  p.  569.  ante.  came  detached  from  their  moorings,  due. 

2  The  type  of  mhve  which  is  now  in  gen-  in  part,  to  defective  anchoring  appliances, 
cral  use  for  military  purposes  consists  of  and  in  part  to  the  action  of  the  currents 
a  case  charged  with  explosives,  which  is  and  tides.  During  the  war,  and  especially 
planted  in  the  channel  of  approach  to  ports  after  its  close,  these  floating  mines  became 
or  harbors  with  a  view  to  prevent  the  en-  a  serious  menace  to  shipi)ing  engaged  in 
trance  of  hostile  ships  or  fleets.  They  are  the  ordinary  navigation  of  the  North  China 
exploded  either  automatically,  by  contact  Sea,  and  occasioned  great  loss  and  damage 
with  an  entering  ship,  or  by  electrical  ap-  to  commercial  interests  in  those  waters, 
pliances  which  arc  controlled  from  the  The  right  of  a  belligerent  to  employ  sub- 
shore.  The  term  torpedo  is  applied  to  a  marine  mines  in  the  defence  of  his  coasts 
suitable  case  containing  high  explosives,  and  territorial  waters,  together  with  their 
which  is  operated  by  a  self-propelling  en-  offensive  and  defensive  employment  in 
ginc.  Torpedoes  are  launched  fnjm  a  ship,  the  theatre  of  active  naval  operations  at 
or  from  a  torpedo  casemate  on  shore  with  sea,  was  generally  conceded,  coupled,  how- 
a  view  to  injure  or  destroy  a  passing  ship  ever,  with  the  obligation,  on  the  part  of 
of  the  enemy.  Their  movements  are  both  belligerents,  to  resort  to  such  pre- 
susceptible  of  being  directed  with  con-  cautions  in  their  use  as  would  be  calcu- 
siderable  accuracy,  and,  if  they  miss  their  lated  to  secure  to  ordinary  shipping  as 
target,  they  arc  so  constructed  as  to  sink  complete  an  immunity  as  possible  from 
automatically,   thus  becoming  harmless.  their  terrible  destructive  effects.     To  ap- 

Restriclion  on  the  Use  of  Mines.      During  ply  a  remedy  to  this  situation  the  use  of 

the  recent  war  between  Russia  and  Japan  mines  in  maritime  w.irfare  was  made  the 

anchored  contact  mines  were  largely  used  subject  of  conventional  regulation   at  the 

both  in  the  offensive  and  defensive  opera-  Second  Peace  Conference  at  The   Hague, 
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automatic  contact  mines  cannot  be  interdicted,  it  is  important 
to  limit  and  regiilate  their  use,  in  order  to  restrict  the  rigors  of 
war,  and,  as  far  as  possible,  to  give  to  peaceful  navigation  the 
security  which  it  has  a  right  to  claim  despite  the  existence  of  war; 

While  it  may  not  be  possible  to  regvilate  the  matter  in  such  a 
fashion  as  to  give  such  guarantees  as  are  desirable  to  the  interests 
concerned,  etc.,  etc. — 

Article  I.   It  is  forbidden — 

1.  To  place  non-anchored  autornatic  contact  mines  unless  they 
are  constructed  in  such  a  way  as  to  become  inoffensive  within,  at 
most,  one  hour  after  the  Party  which  places  them  has  lost  control 
over  them. 

2.  To  place  anchored  contact  mines  which  do  not  become  in- 
offensive as  soon  as  their  anchoring  connections  are  broken. 

3.  To  employ  torpedoes  which  do  not  become  inoffensive  when 
they  have  missed  their  target. 

Art.  II.  It  is  forbidden  to  place  automatic  contact  mines  before 
the  coasts  and  ports  of  an  adversary  for  the  sole  purpose  of  inter- 
rupting commercial  navigation. 

Art.  III.  When  anchored  automatic  contact  mines  are  employed, 
all  possible  precautions  should  be  taken  for  the  security  of  pacific 
navigation.  Belligerents  agree  to  provide,  as  far  as  possible,  that 
their  mines  shall  become  inoffensive  after  a  limited  time,  and,  in 
case  they  cease  to  be  supervised,  to  ppint  out  the  dangerous  areas, 
as  far  as  military  exigencies  will  permit,  by  a  notice  to  navigation 
which  shall  also  be  communicated  to  the  governments  through 
diplomatic  channels. 

Art.  IV.  Every  neutral  Power  which  places  automatic  contact 
mines  in  front  of  its  coasts  should  observe  the  same  precautions 
that  are  imposed  on  belligerents.  The  neutral  Powers  should 
make  known  to  navigation,  by  a  previous  notice,  the  areas  in  which 
automatic  contact    mines    are   anchored.     This   notice    shall   be 

where  it  was  forbidden  "to  lay  unan-  most  endeavors  to  remove,  destroy,  or 
chored  automatic  contact  mines,  except  otherwise  render  harmless  any  mines  plant- 
when  they  are  so  constructed  as  to  be-  ed  by  them  during  the  period  of  the  war. 
come  harmless  one  hour,  at  most,  after  Each  belligerent  is  required  to  notify  the 
they  pass  out  of  the  control  of  the  party  other  of  the  location  of  any  mines  laid  by 
which  plants  them."  It  is  also  forbidden  him,  in  the  territorial  waters  of  the  enemy, 
to  plant  anchored  automatic  contact  mines  during  the  progress  of  hostilities.  The 
which  do  not  become  harmless  as  soon  as  right  of  neutral  Powers  to  plant  mines  in 
they  break  loose  from  their  moorings,  and  their  territorial  waters,  with  a  view  to  en- 
to  use  torpedoes  which  do  not  similarly  force  respect  for  their  neutral  rights,  was 
become  harmless  when  they  have  failed  also  expressly  recognized  in  an  appropriate 
of  their  target.  stipulation,  together  with  a  clause  requir- 
It  was  also  forbidden  to  lay  mines  along  ing  states  whose  mining  materiel  does  no^ 
the  coast  of  an  enemy  solely  for  the  pur-  conform  to  the  requirements  of  the  Con- 
pose  of  interrupting  commercial  naviga-  vention  to  bring  their  mining  equipment 
tton.  At  the  close  of  the  war  the  bellig-  within  its  terms  with  the  least  practicable 
erent  Powers  are  required  to  use  their  ut-  delay. 
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promptly  communicated  to  the  governments  in  the  diplomatic 
way. 

Art.  V.  At  the  end  of  the  war  the  Contracting  Powers  agree 
to  do  everything  that  depends  upon  them  to  remove,  each  from 
its  own  coasts,  the  mines  which  they  have  planted.  As  to  an- 
chored automatic  contact  mines  that  one  of  the  belligerents  may 
have  planted  along  the  coasts  of  the  other,  their  location  will  be 
notified,  by  the  Power  which  has  placed  therti,  to  the  other  Party, 
and  each  Power  should  proceed,  with  the  least  possible  delay,  to 
take  up  the.  mines  which  are  in  its  waters. 

Art.  VI.  The  Contracting  Powers  which  have  not  yet  adopted 
perfected  mines,  such  as  are  foreseen  in  the  present  regulations, 
arid  are  for  that  reason  unable  actually  to  conform  to  the  rules 
established  in  Articles  I.  and  III.,  agfee  to  transform  their  mine 
matetial,  as  soon  as  possible,  in  order  that  they  may  conform  to 
the  foregoirig  requirements. 

Art.  VII.  The  stipulations  of  the  present  undertaking  are  con- 
cluded for  a  period  of  seven  years,  or  until  the  close  of  the  Third 
Peace  Conference,  if  that  date  is  earlier.* 

Art.  XI.  The  present  Convention  shall  have  a  duration  of  seven 
years,  from  the  sixtieth  day  after  the  date  of  the  first  deposit  of 
ratifications. 

Save  for  denunciations,  it  shall  continue  in  force  after  the  ex- 
piration of  such  delay.  The  denunciation  shall  be  ttotified  itl 
writing  to  the  Government  of  the  Netherlands,  who  shall  immedi- 
ately communicate  a  certified  copy,  in  conformity  with  such  noti- 
fication, to  all  the  other  Powers,  advising  them  the  date  upoh 
which  it  was  received. 

The  denunciation  shall  become  operative,  in  respect  to  the 
Power  which  notified  it,  six  months  after  the  notification  shall 
have  reached  the  Government  of  the  Netherlands. 

Art.  XII.  The  Contracting  Powers  agree  to  resurne  the  question 
of  the  employment  of  automatic  contact  mines  six  months  before 
the  expiration  of  the  term  provided  for  in  the  first  paragraph  of 
the  preceding  Article,  in  case  it  shall  not  have  been  resumed  and 
settled  At  ah  earlier  date  by  the  Third  Peace  Conference. 

If  the  Contracting  Powers  conclude  a  new  Convention  concern- 
ing the  emplf)yment  of  mines,  the  present  Convention  shall  cease 
to  be  ai)i)licablc  upon  its  coming  into  operation. 

*  For  Articles  VIII.,  IX.,  and  X.,  sec  the  similar  rciiiicsls  of  the  countries  covering  the 
Collection  '){  Contractual  Debts,  p.  s6(>  ante. 
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No.   9 

CONVENTION  REGARDING  BOMBARDMENTS  BY  NAVAL 
FORCES  IN  TIME  OF  WAR 

Chapter    I — On    the    Bombardment   of    Undefended    Ports, 
Cities,  Villages,  etc. 

Article  I.  Naval  forces  are  forbidden  to  bombard  undefended 
ports,  cities,  villages,  habitations,  or  buildings.  A  locality  may 
not  be  bombarded  for  the  sole  reason  that  before  its  port  automatic 
submarine  contact  mines  are  planted. 

Art.  II.  This  interdiction,  however,  does  not  include  military 
works,  military  or  naval  establishments,  depots  of  arms  or  ma- 
terials of  war,  work-shops,  and  plants  susceptible  of  being  utilized 
for  the  needs  of  the  enemy's  fleet  or  army,  or  vessels-of-war  found 
in  the  port,  which  the  commandant  of  a  naval  force,  after  sum- 
mons and  a  reasonable  delay,  may  destroy  by  artillery  fire,  if  all 
other  means  are  found  impossible,  and  when  the  local  authorities 
shall  not  have  proceeded  to  destroy  them  within  the  period  of 
delay  fixed  upon.  He  incurs  no  responsibility  in  this  case  for  the 
involuntary  damage  which  may  be  occasioned  by  the  bombard- 
ment. If  the  military  necessities  require  immediate  action,  not 
permitting  the  granting  of  a  delay,  it  is  understood  that  the  inter- 
diction against  bombardment  of  an  undefended  city  remains  as 
in  the  case  set  forth  in  the  first  paragraph,  and  that  the  comman- 
dant shall  make  all  the  required  arrangements  in  order  that  the 
least  possible  inconvenience  may  result  to  the  city. 

Art.  III.  After  an  express  notification  the  bombardment  of 
ports,  cities,  villages,  habitations,  or  buildings  may  be  proceeded 
with,  if  the  local  authorities,  after  being  placed  on  notice  by  a 
formal  warning,  refuse  to  accede  to  the  requisition  for  provisions 
or  stores  necessary  to  the  immediate  needs  of  the  naval  force  which 
finds  itself  before  the  locality.  These  requisitions  shall  be  in  pro- 
portion to  the  resources  of  the  locality.  They  shall  not  be  asked 
for  except  with  the  authorization  of  the  commandant  of  the  said 
naval  force,  and  they  shall  be  as  far  as  possible  immediately  paid 
for;    otherwise  they  shall  be  evidenced  by  receipts. 

Art.  IV.  The  bombardment  of  non-defended  ports,  cities,  vil- 
lages, habitations  or  buildings  for  the  non-payment  of  contribu- 
tions of  money  is  forbidden. 
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Chapter  II — General  Regulations 

In  a  bombardment  by  naval  forces  all  necessary  measures  must 
be  taken  by  the  commandant  to  spare  as  far  as  possible  historical 
monuments,  buildings,  devoted  to  worship,  to  arts,  science,  and 
charity,  hospitals  and  the  places  of  assemblage  of  the  sick  or 
wounded,  on  condition  that  they  shall  not  at  the  same  time  be 
used  for  a  military  purpose.  The  duty  of  the  inhabitants  is  to 
indicate  the  monuments  and  the  edifices  or  places  of  assembly 
by  visible  signs,  which  shall  consist  of  large,  rectangular,  rigid 
panels,  divided  along  one  of  their  diagonals  into  two  colored  tri- 
angles, black  above  and  white  below. 

Art.  VI.  Except  in  the  case  where  military  exigencies  will  not 
permit  of  it,  the  commandant  of  the  attacking  naval  force  must, 
before  undertaking  a  bombardment,  do  all  that  he  is  able  to  do 
to  notify  the  authorities. 

Art.  VII.  It  is  forbidden  to  deliver  over  to  pillage  a  city  or 
locality  even  when  taken  by  assault. 

No.    ID 

CONVENTION  CONCERNING  THE  APPLICATION  OF  THE 
PRINCIPLES  OF  THE  GENEVA  CONVENTION  TO 
MARITIME    WARFARE 

The  High  Contracting  Powers,  etc.,  etc.,  .  .  .  equally  animated 
by  a  desire,  so  far  as  it  depends  upon  them,  to  diminish  the  in- 
evitable hardships  of  war;  and  desiring  to  that  end  to  adapt  the 
principles  of  the  Geneva  Convention  of  July  6,  1906,  to  maritime 
warfare,  etc.,  etc. 

Article  I.  Military  hospital-ships — that  is  to  say,  ships  con- 
structed or  arranged  by  states  specially  and  solely  for  the  purpose 
of  carrying  assistance  to  the  sick,  wounded,  and  shipwrecked — the 
names  of  which  shall  have  been  communicated  to  the  belligerent 
Powers  at  the  opening,  or  during  the  progress,  of  hostilities,  and 
in  any  case  before  going  into  commission,  are  to  be  respected,  and 
may  not  be  captured  during  the  continuance  of  hostilities.  These 
ships  are  no  longer  assimilated  to  vessels-of-war  in  resjicct  to  their 
sojourn  in  neutral  ports. 

Art.  II.  Hospital-ships  equipped,  wholly  or  in  j^art,  at  the  ex- 
pense of  officially  recognized  relief  associations  or  private  indi- 
viduals, are  equally  respected  and  exemi)ted  from  ca])ture,  il   t)ie 
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belligerent  Power  upon  which  they  are  dependent  has  given  them 
an  official  commission  and  has  communicated  their  names  to  the 
adverse  Power  at  the  opening  or  during  the  course  of  hostilities, 
and,  in  any  case,  before  going  into  commission.  These  vessels 
should  be  provided  with  documents  from  competent  authority, 
declaring  that  they  have  been  subject  to  its  control  during  the 
equipment  and  at  their  final  sailing. 

Art.  III.  Hospital-ships  equipped,  wholly  or  in  part,  at  the  ex- 
pense of  officially  recognized  relief  associations  or  private  indi- 
viduals of  neutral  countries  are  respected  and  exempted  from 
capture,  provided  they  are  placed  tinder  the  direction  of  one  of 
the  belligerents,  with  the  previously  obtained  consent  of  their  own 
government,  and  with  the  authority  of  the  belligerent,  who  shall 
have  communicated  their  names  to  his  adversary  at  the  opening, 
or  during  the  progress  of  hostilities,  and,  in  any  case,  before  going 
into  commission. 

Art.  IV.  The  ships  mentioned  in  Articles  II.,  III.,  and  IV.  shall 
carry  aid  and  assistance  to  the  sick,  wounded,  and  shipwrecked 
without  distinction  of  nationality.  The  governments  agree  not 
to  apply  these  ships  to  any  military  use.  These  ships  shall  not 
hamper,  in  any  way,  the  movements  of  the  combatants.  During 
and  after  an  engagement  they  shall  act  at  their  own  risk  and  peril. 
The  belligerents  shall  have  the  right  to  visit  and  control  them; 
they  may  refuse  their  co-operation,  may  order  thein  to  keep  at  a 
distance,  may  impose  a  fixed  sailing  course,  and  may  put  a  com- 
missioner on  board;  they  may  even  detain  them  if  the  necessities 
of  the  case  demand  it.  As  far  as  possible,  the  belligerents  will 
note  on  the  log-books  all  charitable  relief  ships  any  orders  which 
they  may  give  them. 

Art.  V.  Hospital-ships  are  distinguished  by  being  painted  white 
outside,  with  a  horizontal  band  of  green  about  four  feet  eight  inches 
in  width.  The  ships  mentioned  in  Articles  II.  and  III.  shall  be  dis- 
tinguished by  being  painted  white  outside,  with  a  horizontal  band 
of  red  about  foiu-  feet  eight  inches  in  width.  Ships'  boats  of  the 
vessels  last  mentioned,  like  the  small  craft  assigned  to  hospital 
service,  shall  be  distinguished  by  the  same  coloring.  All  hospital- 
ships  shall  make  themselves  known  by  hoisting,  with  their  national 
flag,  the  white  flag  with  a  red  cross  prescribed  by  the  Geneva 
Convention,  and,  in  addition,  if  they  belong  to  a  neutral  state,  by 
carrying  at  the  main-mast  the  national  flag  of  the  belligerent  under 
whose  direction  they  have  placed  themselves.  Hospital  -  ships 
which,  in  conformity  to  the  terms  of  Article  IV.,  are  detained  by 
the  enemy,  will  be  i-equired  to  haul  down  the  flag  of  the  belligerent 
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that  they  carry.  The  ships  and  craft  above  mentioned,  in  order  to 
assure  themselves  during  the  night  of  the  respect  to  which  they 
are  entitled,  must,  with  the  consent  of  the  belligerent  which  they 
accompany,  take  the  necessary  measures  to  see  that  the  painting 
which  indicates  tjieir  character  shall  be  sufficiently  visible. 

Art.  VI.  The  distinctive  signs  prescribed  in  Article  V.  can  only 
be  employed,  either  in  time  of  peace  or  in  time  of  war,  to  protect 
or  distinguish  the  ships  which  are  therein  mentioned. 

Art.  VII.  In  case  of  a  combat  on  board  of  a  vessel-of-war,  the 
sick-bays  shall  be  respected  and  protected  as  far  as  it  is  possible 
to  do  so.  These  sick-bays  continue  subject  to  the  laws  of  war, 
but  cannot  be  diverted  from  their  use  so  long  as  they  are  neces- 
sary for  the  sick  and  wounded.  The  commander  in  whose  power 
they  are  has  always  the  right  to  dispose  of  them,  or  to  use  them 
in  case  of  important  military  necessity,  by  making  previous  pro- 
vision for  the  disposition  of  the  sick  and  wounded  who  may  be 
found  therein. 

Art.  VIII.  The  protection  accorded  to  hospital-ships  and  to  the 
sick-bays  of  vessels-of-war  ceases  if  they  are  used  to  commit  acts 
injurious  to  the  enemy.  The  fact  that  the  personnel  of  these  ships 
is  armed  for  the  maintenance  of  order  and  the  defence  of  the  sick 
and  wounded,  as  well  as  the  fact  of  the  presence  on  board  of  radio- 
telegraphic  apparatus,  is  not  considered  as  being  of  a  nature  to 
justify  the  withdrawal  of  such  protection. 

Art.  IX.  Belligerents  may  appeal  to  the  charitable  zeal  of  the 
captains  of  merchant  vessels,  yachts,  or  neutral  craft,  to  take  on 
boerd  and  care  for  the  sick  and  wounded.  The  vessels  which  shall 
have  responded  to  this  appeal,  as  well  as  those  who  shall  have 
voluntarily  received  on  board  the  sick,  wounded,  or  the  ship- 
wrecked, shall  enjoy  a  special  protection  and  defined  immunities. 
In  no  case  can  they  be  captured  because  of  the  fact  of  such  trans- 
port; but,  save  for  promises  which  may  have  been  made  to  them, 
they  remain  liable  to  capture  for  any  violations  of  neutrality  that 
they  have  committed. 

Art.  X.  The  medical,  religious,  and  charitable  personnel  of  all 
captured  vessels  are  inviolable,  and  cannot  be  made  prisoners  of 
war.  On  quitting  the  shij),  they  carry  away  with  them  the  surgi- 
cal instruments  and  articles  which  are  their  private  property. 

Art.  XI.  Soldiers  and  sailors  taken  on  board,  and  other  persons 
officially  attached  to  armies  and  navies,  who  are  sick  or  wounded, 
shall  be  respected  and  cared  for  by  their  captors  without  distinc- 
tion of  nationality. 

Art.  XII.   Any  belligerent  war-vessel  may  demand  the  delivery 
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of  the  sick,  wounded,  or  shipwrecked  who  are  on  board  the  mili- 
tary hospital  ships,  relief  ships  of  charitable  associations  or  private 
individuals,  commercial  vessels,  yachts,  and  other  craft,  whatever 
may  be  their  nationality. 

Art.  XIII.  If  the  sick,  wounded,  or  shipwrecked  are  received 
on  board  a  neutral  ship-of-war,  measures  should  be  taken  to  see 
that  they  cannot  again  take  part  in  the  operations  of  war. 

Art.  XIV.  The  sick,  wounded,  and  shipwrecked  of  one  belliger- 
ent who  fall  into  the  power  of  the  other  become  prisoners  of  war. 
It  is  for  the  latter  to  decide,  according  to  the  circumstances, 
whether  he  will  hold  them,  send  them  to  a  port  of  his  country,  to 
a  neutral  port,  or  even  to  a  port  of  the  adversary.  In  the  last  case, 
persons  so  returned  to  their  own  country  cannot  serve  during  the 
period  of  the  war. 

Art.  XV.  The  sick,  wounded,  and  shipwrecked  who  are  landed 
at  a  neutral  port,  with  the  consent  of  the  local  authority,  unless 
there  be  a  contrary  arrangement  between  the  neutral  and  bellig- 
erent states,  shall  be  subjected  by  the  neutral  state  to  such  meas- 
ures of  detention  that  they  cannot  again  take  part  in  the  opera- 
tions of  war.  The  cost  of  hospitalization  and  treatment  shall  be 
paid  by  the  state  to  which  such  wounded  and  shipwrecked  persons 
belong. 

Art.  XVI.  After  each  engagement  both  belligerents,  as  far  as 
circumstances  will  permit,  will  take  measures  to  search  for  the  sick, 
wounded,  and  shipwrecked,  and  to  protect  them,  as  well  as  the 
dead,  against  pillage  and  ill-treatment.  They  will  see  that  burial 
on  land  or  in  the  sea,  or  the  incineration  of  the  dead,  is  first  pre- 
ceded by  careful  examination  of  the  bodies. 

Art.  XVII.  Each  belligerent  will  send,  as  far  as  possible,  to  the 
authorities  of  their  own  country,  or  to  their  army  or  navy,  the 
military  marks  or  badges  of  identity  found  upon  the  bodies  of  the 
dead,  together  with  a  list  of  the  names  of  the  sick  or  wounded 
collected  by  him.  Belligerents  will  keep  each  other  currently  in- 
formed of  the  internments  and  changes,  as  well  as  of  the  admissions 
to  hospitals  and  deaths  which  may  occur  among  the  sick  and 
wounded  in  their  power.  They  will  collect  all  objects  of  personal 
use,  valuables,  letters,  etc.,  etc.,  who  are  found  in  captured  vessels, 
or  are  left  by  the  sick  and  wounded  who  have  died  in  hospital, 
with  a  view  to  cause  them  to  be  transmitted  to  interested  persons, 
through  the  authorities  of  their  own  country. 

Art.  XVIII.  The  rules  contained  in  the  foregoing  Articles  are 
only  obligatory  as  between  the  Contracting  Powers  in  case  of  war 
between  two  or  more  of  them.     Said  rules  cease  to  be  obligatory 
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when,  in  a  war  between  the  Contracting  Powers,  a  non-Contracting 
Power  joins  one  of  the  belligerents. 

Art.  XIX.  Commanders-in-chief  of  the  belligerent  fleets  shall 
have  power  to  provide  for  the  details  of  execution  of  the  preceding 
articles,  as  well  as  for  cases  not  provided  for,  in  accordance  with 
the  instructions  of  their  respective  governments  and  in  conformity 
to  the  general  principles  of  the  present  Convention. 

Art.  XX.  The  Signatory  Powers  shall  take  the  necessary  meas- 
ures to  acquaint  their  naval  forces,  and  especially  the  protected 
personnel,  as  to  the  requirements  of  the  present  Convention,  and 
make  them  known  to  the  people  at  large. 

Art.  XXI.  The  Signatory  Powers  equally  agree  to  take,  or  to 
propose  to  their  legislatures,  in  case  of  insufficiency  of  their  penal 
laws,  the  measures  necessary  to  repress,  in  time  of  war,  individual 
acts  of  pillage  and  ill-treatment  toward  the  sick  and  wounded  of 
naval  forces,  as  well  as  to  punish,  as  usurpations  of  military  in- 
signia, the  wrongful  use  of  the  flag  or  of  distinctive  signs  pre- 
scribed in  Article  V.  by  ships  not  protected  by  the  present  Con- 
vention. They  will  communicate  to  each  other,  through  the  Gov- 
ernment of  the  Netherlands,  the  measures  taken  with  a  view  to 
such  repression,  at  the  latest,  within  five  years  from  the  ratifica- 
tion of  the  present  Convention. 

Art.  XXII.  In  case  of  war-like  operations  between  the  land  and 
naval  forces  of  belligerents,  the  requirements  of  the  present  Con- 
vention shall  only  be  applicable  to  the  forces  embarked.' 

Art.  XXV.  The  present  Convention,  duly  ratified,  shall  replace 
the  Convention  of  July  29,  1899,  in  the  relations  between  the  con- 
tracting states. 

The  Convention  of  1899  remains  in  force  in  the  relations  between 
the  Powers  who  have  not  signed  and  who  shall  not  equally  ratify 
the  present  Convention. 

No.   II 

CONVENTION  IMPOSING  CERTAIN  RESTRICTIONS  UPON 
Till-:  RIGHT  OF  CAPTURE  IN  MARITIME  WARFARE 

Recognizing  the  necessity  of  more  efTcctivcly  insuring  than 
hitherto  the  equitable  ai)plication  of  law  to  the  international  rela- 
tions of  Maritime  Powers  in  time  of  war;  considering  that,  for  this 
purpose,  it  is  expedient,  in  giving  up  or,  if  necessary,  in  harmoniz- 

'  For  ratification  and  denunciation  clauses,  sec  Convention  for  Collection  of  Con- 
tractual Debts,  i>.   $0(}  ante. 
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ing  for  the  common  interest  certain  conflicting  practices  of  long 
standing,  to  commence  codifying  in  regulations  of  general  appli- 
cation the  guarantees  due  to  peaceful  commerce  and  legitimate 
business,  as  well  as  to  the  conduct  of  hostilities  by  sea;  that  it  is 
expedient  to  lay  down  in  written  mutual  engagements  the  prin- 
ciples which  have  hitherto  remained  in  the  uncertain  domain  of 
controversy  or  have  been  left  to  the  discretion  of  governments; 
that,  from  henceforth,  a  certain  number  of  rules  may  be  made, 
without  affecting  the  common  law  now  in  force  with  regard  to  the 
matters  which  have  not  been  provided  for — 

Have  appointed  the  following  as  their  plenipotentiaries: 


Who,  after  having  deposited  their  full  powers,  found  in  good 
and  due  form,  have  agreed  upon  the  following  provisions: 

Chapter  I — Postal  Correspondence 

Article  I.  The  postal  correspondence  of  neutrals  or  belligerents, 
whatever  its  official  or  private  character  may  be,  found  on  the 
high  seas  on  board  a  neutral  or  enemy  ship,  is  inviolable.  If  the 
ship  is  detained,  the  correspondence  is  forwarded  by  the  captor 
with  the  least  possible  delay.  The  provisions  of  the  preceding 
paragraph  do  not  apply,  in  case  of  violation  of  blockade,  to  cor- 
respondence destined  for  or  proceeding  from  a  blockaded  port. 

Art.  11.  The  inviolability  of  postal  correspondence  does  riot 
exempt  a  neutral  niail-ship  fi-orri  the  laws  and  customs  of  rhafi- 
time  war  applying  to  neutral  merchant  ships  in  general.  The 
ship,  however,  may  not  be  searched  except  when  absolutely  neces- 
sary, arid  then  only  with  as  much  consideration  and  expedition  as 
possible. 

Chapter  II — The  Exemption  from  Capture  of  Certain  Vessels 

Art.  III.  Vessels  used  exclusively  for  fishing  along  the  coast, 
or  sriiall  boats  employed  in  local  trade,  are  exempt  from  capture, 
as  well  as  their  appliances,  rigging,  tackle,  and  cargo.  They  cease 
to  be  exempt  as  soon  as  they  take  any  part  whatever  in  hostilities. 
The  Contracting  Powers  agree  not  to  take  advantage  of  the  harm- 
less character  of  the  said  vessels  in  order  to  use  them  for  military 
purposes  while  preserving  their  peaceful  appearance. 

Art.  IV.  Vessels  charged  with  religious,  scientific,  or  philan- 
thropic missions  are  likewise  exempt  from  capture. 
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Chapter   III — Regulations   Regarding  the  Crews  of  Enemy 
Merchant  Ships  Captured  by  a  Belligerent 

Art.  V.  When  an  enemy  merchant  ship  is  captured  by  a  bellig- 
erent, such  of  its  crew  as  are  nationals  of  a  neutral  state  are  not 
made  prisoners  of  war.  The  same  rule  applies  in  the  case  of  the 
captain  and  ofificers,  likewise  nationals  of  a  neutral  state,  if  they 
promise  formally  in  writing  not  to  serve  on  an  enemy  ship  while 
the  war  lasts. 

Art.  VI.  The  captain,  officers,  and  mernbers  of  the  crew,  when 
nationals  of  the  enemy  state,  are  not  made  prisoners  of  war,  on 
condition  that  they  make  a  formal  promise  in  writing  not  to 
undertake,  while  hostilities  last,  any  service  connected  with  the 
operations  of  the  war. 

Art.  VII.  The  names  of  the  persons  retaining  their  liberty  under 
the  conditions  laid  down  in  Article  V.  and  in  Article  VI.  are 
communicated  by  the  belligerent  captor  to  the  other  bellig- 
erent. The  latter  is  forbidden  knowingly  to  employ  the  said 
persons. 

Art.  VIII.  The  provisions  of  the  three  preceding  Articles  do  not 
9.pply  to  ships  taking  part  in  the  hostilities. 

No.     12 

CONVENTION    PROVIDING    FOR    THE    ESTABLISHMENT 
OF  AN   INTERNATIONAL  PRIZE-COURT 

Animated  by  the  desire  to  settle  in  an  equitable  manner  the  dif- 
ferences which  arise  during  maritime  warfare  in  connection  with 
the  decisions  of  National  Prizc-Courts ; 

Considering  that,  if  these  tribunals  are  to  continue  to  e-xercise 
tfieir  functions  in  the  manner  prescribed  in  their  legislation,  it  is 
desirable  that,  in  certain  cases,  an  appeal  should  be  provided  with 
a  view  to  harmonize,  in  the  fullest  possible  pleasures,  the  public 
and  private  interests  which  are  involved  in  all  prize  cases ; 

And  whereas,  the  establishment  of  an  International  Court,  the 
jurisdiction  and  procedure  of  which  shall  be  carefully  provided  for, 
appears  to  be  the  best  means  of  attaining  that  end; 

Persuaded,  finally,  that  in  this  way  the  rigorous  consequences 
of  maritime  warfare  may  be  diminished,  that  in  particular  the 
amicable  relations  of  belligerents  and  neutrals  will  be  more  easily 
maintained,  and  that  the  preservation  of  peace  shall  thus  be  better 
assured,  etc.,  etc. 
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Title    I — General   Provisions 

Article  I.  The  validity  of  the  capture  of  a  merchant  vessel  or 
its  cargo,  if  neutral  or  enemy  property  be  at  stake,  is  established 
before  a  prize  jurisdiction  in  conformity  to  the  present  Convention. 

Art.  II.  Prize  jurisdiction  is  exercised  in  the  first  instance  by 
the  prize-courts  of  the  belligerent  captor.  The  decisions  of  these 
tribunals  are  rendered  in  open  court,  or  are  notified,  officially,  to 
the  neutral  or  enemy  parties. 

Art.  III.  The  decisions  of  the  National  Prize-Courts  may  be 
made  the  subject  of  appeal  to  an  International  Prize-Court — ■ 

(i)  When  the  decision  of  the  National  Court  concerns  the  prop- 
erty of  a  neutral  Power  or  of  a  neutral  individual. 

(2)  When  said  decision  concerns  enemy  property,  and  relates  to — 

(a.)   Merchandise  on  board  a  neutral  ship. 

(b.)  Of  an  enemy  ship  captured  in  the  territorial  waters  of  a 
neutral  Power,  in  a  case  in  which  that  Power  has  not  made  such 
capture  the  subject  of  a  diplomatic  demand. 

(c.)  Of  a  demand  based  upon  the  allegation  that  the  capture 
has  been  effected  in  violation  either  of  a  treaty  stipulation  in 
force  between  the  belligerent  Powers  or  of  a  legal  enactment  of 
the  belligerent  captor. 

The  appeal  against  the  judgment  of  the  courts  may  be  based  upon 
the  ground  that  such  decision  cannot  be  justified  either  in  fact  or 
in  law. 

Art.  IV.  The  appeal  may  be  taken — 

(i)  By  a  neutral  Power,  if  the  decision  of  the  National  Court 
has  condemned  its  property  or  that  of  persons  subject  to  its  juris- 
diction (Article  III.,  paragraph  i),  or  if  it  be  alleged  that  the 
capture  of  an  enemy's  ship  has  been  effected  in  the  territorial 
waters  of  such  Power. 

(2)  By  a  neutral  individual,  if  the  judgment  of  the  National 
Court  has  condemned  his  property  (Article  III.,  paragraph  i); 
subject  always  to  the  reserve  that  the  Power  under  whom  he 
claims  may  deny  him  access  to  the  court,  when  there  is  a  question 
of  acting  itself  in  his  place  and  his  stead. 

(3)  By  an  individual  claiming  under  the  enemy,  if  the  judgment 
of  the  National  Court  has  condemned  his  property,  under  the  con- 
ditions foreseen  in  Article  III.,  paragraph  2,  except  in  the  case  pro- 
vided for  in  paragraph  (b). 

Art.  V.  The  appeal  may  also  be  taken,  under  the  same  condi- 
tions as  in  the  preceding  Article,  by  the  neutral  or  enemy  assignees 
of  the  enemy  individual  to  whom  the  appeal  is  allowed,  and  who 
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have  intervened  before  the  National  Tribunal.  These  assignees 
can  exercise  the  right  of  appeal  individually,  in  proportion  to  the 
extent  of  their  interests. 

The  same  rule  applies  to  a  neutral  or  enemy  assignee  of  the  neu- 
tral Power  whose  property  is  concerned. 

Art.  VI.  When,  in  conformity  with  Article  III.  above,  the  Inter- 
national Court  is  competent,  the  right  of  jurisdiction  of  the  National 
Courts  cannot  be  exercised  beyond  two  appeals.  It  is  for  the 
belligerent  captor  to  decide  whether  an  appeal  may  be  taken  after 
a  decision  has  been  rendered  by  the  court  of  first  instance,  or  only 
after  a  judgment  has  been  rendered  in  appeal  or  in  error.  If  the 
National  Courts  have  not  rendered  a  definite  judgment  within  two 
years,  reckoning  from  the  date  of  capture,  the  court  can  take 
original  jurisdiction. 

Art.  VII.  If  the  right  to  determine  the  case  is  provided  for  in 
a  convention  in  force  between  the  belligerent  captor  and  Power 
which  is  itself  a  litigant  party,  or  if  a  person  subject  to  his  juris- 
diction is  a  party  to  the  controversy,  the  court  will  conform  to  the 
requirements  of  such  convention.  In  default  of  such  stipulations, 
the  court  applies  the  Rules  of  International  Law.  If  generally  rec- 
ognized rules  do  not  exist,  the  court  decides  in  accordance  with  the 
general  principles  of  justice  and  equity.  The  foregoing  require- 
ments are  equally  applicable  in  respect  to  the  order  of  proofs,  as 
well  as  in  the  methods  of  procedure  which  may  be  employed. 

If,  in  conformity  to  Article  III.,  paragraph  2  (c),  the  appeal  is 
based  upon  the  violation  of  a  legal  enactment,  regularly  adopted 
by  the  belligerent  captor,  the  court  applies  that  enactment.  The 
court  may  not  regard  failure  to  conform  to  the  procedure  imposed 
by  the  legislation  of  the  belligerent  captor  in  a  case  in  which  it  is 
of  the  opinion  that  the  consequences  are  contrary  to  justice  and 
equity. 

Art.  VIII.  If  the  court  decrees  the  validity  of  the  capture  of  the 
ship  or  cargo,  it  will  dispose  of  it  in  conformity  to  the  laws  of  the 
belligerent  captor.  If  the  capture  is  declared  unlawful,  the  court 
will  order  the  restoration  of  the  ship  and  cargo,  and  will  fix,  if 
there  is  occasion,  the  amount  of  the  damages.  If  the  shij:)  or  cargo 
has  been  sold  or  destroyed,  the  court  determines  the  amount  of 
the  indemnity  to  be  allowed  to  the  principal  or  proprietor.  If  the 
capture  had  been  adjudged  invalid  by  the  National  Court,  it  is 
only  called  upon  to  pass  upon  the  question  of  damages  or  interest. 

Art.  IX.  The  Contracting  Powers  pledge  themselves  to  submit, 
in  good  faith,  t(j  the  decisions  of  the  International  Priz(!-Courts, 
and  to  execute  them  with  the  least  possible  delay. 
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Title   II — Organization  of  the  National  Prize-Court 

Art.  X.  The  National  Prize-Court  is  coinposed  of  judges  arid 
associate  judges,  named  by  the  Contracting  Powers,  who  shall  all 
be  jurisconsults  of  recognized  ability  in  questions  of  international 
law,  and  enjoy  the  highest  moral  reputation.  The  appointment  of 
these  judges  and  assistants  shall  be  made  within  six  months  after 
the  ratification  of  this  Convention. 

Art.  XL  The  judges  and  assistants  are  appointed  for  a  period 
of  six  years,  beginning  from  the  date  upon  which  notice  of  their 
appointment  shall  have  been  received  by  the  Adrhinistrative 
Council  established  by  the  Convention  of  Pacific  Settlement  of 
International  Disputes  of  July  29,  1899.  Their  appointments  may 
be  renewed.  In  case  of  the  death  or  resignation  of  a  judge,  or 
assistant  judge,  his  replacement  is  provided  foi-  in  accordance  with 
the  rhethod  fixed  for  his  appointment;  in  this  case  the  appoint- 
ment is  made  for  a  new  period  of  six  years. 

Art.  XII.  The  judges  of  the  International  Prize-Court  are  upon 
a  footing  of  absolute  equality,  and  take  rank  from  the  date  on 
which  notification  of  their  appointments  was  received  (Article  I., 
paragraph  i),  and,  if  they  sit  in  siiccession  (Article  V.,  paragraph  2), 
from  the  date  of  entrance  upon  their  duties.  Precedence  belongs 
to  the  oldest  when  the  dates  of  appointrherit  are  the  sarrie.  The 
assistant  judges  are  assirriilated  in  the  exerciise  of  their  furtctioris 
to  the  principals.     They  always  take  rank  aftei"  the  latter. 

Art.  XIII.  The  judges  enjoy  diplomatic  privileges  and  im- 
munities in  the  exercise  of  their  functions  when  outside  of  their 
own  countries.  Before  taking  their  seats,  the  judges  should  take 
an  oa,th,  or  riiake  solemii  affirmation,  in  thfe  presence  of  thfe  Ad- 
ministrative Couiicil,  to  pei-fdrrii  their  duties  impartially  arid  con- 
scientiously. 

Art.  XIV.  The  court  is  composed  of  fifteen  judges;  nine  judges 
constitute  the  necessary  qtxorum.  A  judge  who  is  absent,  or  pre- 
vented from  sitting,  is  replaced  by  an  assistant. 

Art.  XV.  Judges  appointed  by  the  following-named  Contracting 
Powers,  Germany,  United  States  of  America,  Aiistria- Hungary, 
France,  Great  Britaiii,  Italy,  Japan,  and  Rtissia,  will  sit  iii  all 
cases. 

The  judges  and  assistants  appointed  by  the  other  Contracting 
Powers  sit  in  rotation,  in  accordance  with  the  Table  annexed  to 
this  Convention ;  their  functions  may  be  exercised  successively  by 
the  same  person.  The  same  judge  may  be  named  by  sev&i"al  of 
the  said  Powers. 
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Art.  XVI.  If  a  belligerent  Power,  in  the  operation  of  the  rota- 
tion, has  no  judge  sitting  upon  the  court,  it  may  demand  that 
the  judge  appointed  by  it  may  take  part  in  all  cases  growing  out 
of  the  war.  In  this  case,  lot  determines  which  of  the  judges,  sit- 
ting by  authority  of  rotation,  shall  withdraw.  This  exclusion  does 
not  apply  to  the  judge  appointed  by  the  other  belligerent. 

Art.  XVII.  A  judge  cannot  sit,  in  any  capacity  whatever,  who 
shall  have  taken  part  in  the  decisions  of  the  National  Tribunal, 
or  shall  have  participated  at  the  trial  as  attorney  or  counsellor  for 
a  party.  No  judge,  counsel,  or  assistant  may  appear  as  agent 
or  advocate  before  the  National  Prize-Court,  nor  act  there  for  a 
party  in  any  capacity  whatever  during  his  period  of  office. 

Art.  XVIII.  The  belligerent  captor  has  a  right  to  designate  a 
naval  officer  of  high  rank  who  shall  sit  in  the  capacity  of  assessor 
with  advisory  power.  The  same  privilege  belongs  to  a  neutral 
Power  which  is  itself  a  litigant,  or  to  the  Power  to  whose  juris- 
diction a  party  to  the  litigation  is  siibject.  If  in  the  application 
of  the  last-named  requirement  there  are  several  interested  Powers, 
they  shall  agree,  if  need  he  by  lot,  upon  the  officer  to  be  desig- 
nated. 

Art.  XIX.  The  court  elects  its  President  and  Vice-President  by 
an  absolute  majority  of  the  votes  cast;  after  two  ballots  have 
been  cast,  the  election  is  made  by  a  relative  majority ;  and  in  case 
of  an  equality  of  votes,  is  decided  by  lot. 

Art.  XX.  The  judges  on  the  International  Prize-Court  arp  en- 
titled to  travelling  allowances  in  accordance  with  the  regulations 
in  force  in  their  own  country,  and  in  addition  receive,  while  the 
court  is  sitting,  or  while  they  are  carrying  out  duties  conferred 
upon  them  by  the  court,  a  sum  of  one  hundred  Netherland  florins 
per  diem.  These  payments  are  included  in  the  general  expenses 
of  the  court  dealt  with  in  Article  XLVIf.,  and  are  paid  through 
the  International  Bureau  established  by  the  Convention  of  July  29, 
1899.  The  judges  may  not  receive  from  their  own  government 
or  from  that  of  any  other  Power  any  remuneration  in  their  ca- 
pacity of  rnembers  of  the  court. 

Art.  XXI.  The  seat  of  the  International  Prize-Court  is  at  The 
liague,  and  it  cannf)t,  except  in  the  case  of  Jorcc  majeure,  be  trans- 
ferred elsewhere  without  the  consent  of  the  belligerents. 

Art.  XXII.  The  Administrative  Council  fulfils,  with  regard  to 
the  ^nternatitjnal  Prize-Court,  the  same  fimctions  as  to  the  Per- 
manent Court  of  Arbitration,  but  only  representatives  of  Contract- 
ing Powers  will  be  members  of  it. 

Art.  XXIII.  The  Int-crnational  Bureau  acts  as  registry  to  the 
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International  Prize-Court,  and  must  place  its  offices  and  staff  at 
the  disposal  of  the  court.  It  has  charge  of  the  archives  and  carries 
out  the  administrative  work.  The  Secretary-General  of  the  Inter- 
national Bureau  acts  as  registrar.  The  necessary  secretaries  to 
assist  the  registrar,  translators,  and  shorthand  writers  are  ap- 
pointed and  sworn  in  by  the  court. 

Art.  XXIV.  The  court  determines  what  language  it  will  itself 
use  and  what  languages  may  be  used  before  it,  but  the  official 
language  of  the  National  Courts  which  have  had  cognizance  of  the 
case  may  always  be  used  before  the  court. 

Art.  XXV.  Powers  which  are  concerned  in  a  case  may  appoint 
special  agents  to  act  as  intermediaries  between  themselves  and 
the  court.  They  may  also  engage  counsel  or  advocates  to  defend 
their  rights  and  interests. 

Art.  XXVI.  A  private  person  concerned  in  a  case  will  be  repre- 
sented before  the  court  by  an  attorney,  who  must  be  either  an 
advocate  qualified  to  plead  before  a  Court  of  Appeal,  or  a  high 
court  of  one  of  the  contracting  states,  or  a  lawyer  practising 
before  a  similar  court,  or,  lastly,  a  professor  of  law  at  one  of  the 
higher  teaching  centres  of  those  countries. 

Art.  XXVII.  For  all  notices  to  be  served,  in  particular  on  the 
parties,  witnesses,  or  experts,  the  court  may  apply  direct  to  the 
government  of  the  state  on  whose  territory  the  service  is  to  be 
carried  out.  The  same  rule  applies  m  the  case  of  steps  being 
taken  to  procure  evidence.  The  requests  for  this  purpose  are  to 
be  executed  so  far  as  the  means  at  the  disposal  of  the  Power  ap- 
plied to  under  its  municipal  law  allow.  They  cannot  be  rejected 
unless  the  Power  in  question  considers  them  calculated  to  impair 
its  sovereign  rights  or  its  safety.  If  the  request  is  complied  with, 
the  fees  charged  must  only  comprise  the  expenses  actually  incurred. 
The  court  is  equally  entitled  to  act  through  the  Power  in  whose 
territory  it  sits.  Notices  to  be  given  to  parties  in  the  place  where 
the  court  sits  may  be  served  through  the  International  Bureau. 

Title    III — Procedure    in    the    International    Prize-Court 

Art.  XXVIII.  An  appeal  to  the  International  Prize-Court  is  en- 
tered by  means  of  a  written  declaration  made  in  the  National 
Court,  which  has  already  dealt  with  the  case  or  addressed  to  the 
International  Bureau ;  in  the  latter  case  the  appeal  can  be  entered 
by  telegram.  The  period  within  which  the  appeal  must  be  entered 
is  fixed  at  one  hundred  and  twenty  days,  counting  from  the  day 
the  decision  is  delivered  or  notified  (Article  II.,  paragraph  2). 
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Art.  XXIX.  If  the  notice  of  appeal  is  entered  in  the  National 
Court,  this  court,  without  considering  the  question  whether  tlie 
appeal  was  entered  in  due  time,  will  transmit  within  seven  days 
the  record  of  the  case  to  the  International  Bureau.  If  the  notice 
of  appeal  is  sent  to  the  International  Bureau,  the  bureau  will 
immediately  inform  the  National  Court,  when  possible  by  tele- 
graph. The  latter  will  transmit  the  record  as  hereinbefore  pro- 
vided. When  the  appeal  is  brought  by  a  neutral  individual,  the 
International  Bureau  at  once  informs  by  telegraph  the  in- 
dividual's government,  in  order  to  enable  it  to  enforce  the  rights 
it  enjoys  under  Article  IV. 

Art.  XXX.  In  the  case  provided  for  in  Article  VI.,  paragraph  2, 
the  notice  of  appeal  can  be  addressed  to  the  International  Bureau 
only.  It  must  be  entered  within  thirty  days  of  the  expiration  of 
the  period  of  two  years. 

Art.  XXXI.  If  the  appellant  does  not  enter  his  appeal  within 
the  period  laid  down  in  Articles  XXVIII.  or  XXX.,  it  shall  be  re- 
jected without  discussion.  Provided  that  he  can  show  that  he 
was  prevented  from  so  doing  by  farce  majeure,  and  that  the  ap- 
peal was  entered  within  sixty  days  after  the  circumstances  which 
prevented  him  entering  it  before  it  had  ceased  to  operate,  the 
court  can,  after  hearing  the  respondent,  grant  relief  from  the  effect 
of  the  above  provision. 

Art.  XXXII.  If  the  appeal  is  entered  in  time,  a  certified  copy 
of  the  notice  of  appeal  is  forthwith  officially  transmitted  by  the 
court  to  the  respondent. 

Art.  XXXIII.  If,  in  addition  to  the  Parties  who  are  before  the 
court,  there  are  other  Parties  concerned  who  are  entitled  to  ap- 
peal, or  if,  in  the  case  referred  to  in  Article  XXIX.,  the  govern- 
ment who  has  received  notice  of  an  appeal  has  not  announced 
its  decision,  the  court  will  await  before  dealing  with  the  case 
the  expiration  of  the  period  laid  down  in  Articles  XXVI 1 1, 
or  XXX. 

Art.  XXXIV.  The  procedure  before  the  International  Court  in- 
cludes two  distinct  parts:  the  written  pleadings  and  oral  dis- 
cussions. The  written  pleadings  consist  of  the  deposit  and  ex- 
change of  cases,  counter-cases,  and,  it  necessary,  of  replies,  of 
which  the  order  is  fixed  by  the  court,  as  also  the  periods  within 
which  they  must  be  delivered.  The  Parties  annex  thereto  all 
jiaficTs  and  documents  of  which  they  intend  to  make  use.  A  cer- 
tified cojjy  of  every  document  produced  by  one  Party  must  be 
communicated  to  the  other  Party  through  the  medium  of  the 
court. 
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Art.  XXXV.  After  the  close  of  the  pleadings  a  public  sitting  is 
held  on  a  day  fixed  by  the  court.  At  this  sitting  the  Parties  state 
their  view  of  the  case,  both  as  to  the  law  and  as  to  the  facts.  The 
court  may,  at  any  stage  of  the  proceedings,  suspend  speeches  of 
counsel,  either  at  the  request  of  one  of  the  Parties  or  on  their  own 
initiative,  in  order  that  supplementary  evidence  may  be  obtained. 

Art.  XXXVI.  The  International  Court  may  order  the  supple- 
mentary evidence  to  be  taken  either  in  the  manner  provided  by 
Article  XXVII.,  or  be  ore  itself  or  one  or  more  of  the  members  of 
the  court,  provided  that  this  can  be  done  without  resort  to  corri- 
pulsion  or  the  use  of  threats.  If  steps  are  to  be  taken  for  the  pur- 
pose of  obtaining  evidence  by  members  of  the  court  outside  the 
territory  where  it  is  sitting,  the  consent  of  the  foreign  government 
must  be  obtained. 

Art.  XXXVII.  The  Parties  are  summoned  to  take  part  in  all 
stages  of  the  proceedings  and  receive  certified  copies  of  the  minutes. 

Art.  XXXVIII.  The  discussions  are  under  the  control  of  the 
President  or  Vice-President,  or,  in  case  they  are  absent  or  cannot 
act,  of  the  senior  judge  present.  The  judge  appointed  by  a  bellig- 
erent party  cannot  preside. 

Art.  XXXIX.  The  discussions  take  place  in  public,  subject  to 
the  right  of  a  government  who  is  a  party  to  the  case  to  demand 
that  they  be  held  in  private.  Minutes  are  taken  of  these  dis- 
cussions and  signed  by  the  President  and  Registrar,  and  these 
minutes  alone  have  an  authentic  character. 

Art.  XL.  If  a  party  does  not  appear,  despite  the  fact  that  he 
has  been  duly  cited,  or  if  a  party  fails  to  comply  with  some  step 
within  the  period  fixed  by  the  court,  the  case  proceeds  without 
that  party,  and  the  court  gives  judgment  in  accordance  with  the 
material  at  its  disposal. 

Art.  XLI.  The  court  officially  notifies  to  the  Parties  decrees 
or  decisions  made  in  their  absence. 

Art.  XLI  I.  The  court  takes  into  consideration  in  arriving  at 
its  decision  all  the  facts,  evidence,  and  oral  statements. 

Art.  XLIII.  The  court  considers  its  decision  in  private,  and 
the  proceedings  are  secret.  All  questions  are  decided  by  a  ma- 
jority of  the  judges  present.  If  the  number  of  judges  is  even 
and  equally  divided,  the  vote  of  the  junior  judge  in  the  order  of 
precedence  laid  down  in  Article  XII.  is  not  counted. 

Art.  XLIV.  The  judgment  of  the  court  must  give  the  reasons  on 
which  it  is  based.  It  contains  the  names  of  the  judges  taking 
part  in  it,  and  also  of  the  assessors,  if  any;  it  is  signed  by  the 
President  and  Registrar. 
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Art.  XLV.  The  sentence  is  pronounced  in  public  sitting,  the 
Parties  concerned  being  present  or  duly  summoned  to  attend; 
the  sentence  is  officially  communicated  to  the  Parties.  When 
this  communication  has  been  made,  the  court  transmits  to  the 
National  Prize-Court  the  record  of  the  case,  together  with  copies 
of  the  various  decisions  arrived  at  and  of  the  minutes  of  the  pro- 
ceedings. 

Art.  XLVI.  Each  Party  pays  its  own  costs.  The  Party  against 
whom  the  court  decides  bears,  in  addition,  the  costs  of  the  trial, 
and  also  pays  one  per  cent,  of  the  value  of  the  subject-matter  of 
the  case  as  a  contribution  to  the  general  expenses  of  the  Inter- 
national Court.  The  amount  of  these  payments  is  fixed  in  the 
judgment  of  the  court.  If  the  appeal  is  brought  by  an  individ- 
ual, he  will  furnish  the  International  Bureau  with  security  to  an 
amount  fixed  by  the  court,  for  the  purpose  of  guaranteeing  event- 
ual fulfilment  of  the  two  obligations  mentioned  in  this  paragraph. 
The  court  is  entitled  to  postpone  the  opening  of  the  proceedings 
until  the  security  has  been  furnished. 

Art.  XLVI  I.  The  general  expenses  of  the  International  Prize- 
Court  are  borne  by  the  Contracting  Powers  in  proportion  to  their 
share  in  the  composition  of  the  court  as  laid  down  in  Article  XV. 
and  in  the  annexed  Table.  The  ai)pointment  of  deputy  judges 
does  not  involve  any  contribution.  The  Administrative  Council 
applies  to  the  Powers  for  the  funds  requisite  for  the  working  of 
the  court. 

Art.  XLVI II.  When  the  court  is  not  sitting  the  duties  con- 
ferred upon  it  by  Article  XXXII.,  Article  XXXIV.,  Article 
XXXV.,  and  Article  XLVI.  are  discharged  by  a  delegation  of 
three  judges  appointed  by  the  court.  This  delegation  decides  by 
a  majority  of  votes. 

Art.  XLIX.  The  court  itself  draws  up  its  own  rules  of  pro- 
cedure, which  must  be  communicated  to  the  Contracting  Powers. 
It  will  meet  to  elaborate  these  rules  within  a  year  of  the  ratifica- 
tion of  the  present  Convention. 

Art.  L.  The  court  may  propose  modifications  in  the;  provisions 
of  the  present  Convention  concerning  procedure.  These  proposals 
are  communicated,  through  the  medium  of  the  Government  of 
the  Netherlands,  to  the  Contracting  Powers,  which  will  consider 
together  as  to  the  measures  to  be  taken. 

TiTLji  IV — Final  Provisions 

Art.  LI.  The  i)resent  Convcntifjn  cloes  not  a])i)ly  as  of  right  ex- 
ccjjt  when  the;  belligerent  Powers  are  all  parties  to  the  Convention. 
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It  is  further  understood  that  an  appeal  to  the  International  Prize- 
Court  can  only  be  brought  by  a  Contracting  Power  or  the  subject 
or  citizen  of  a  Contracting  Power.  In  the  cases  mentioned  in 
Article  V.  the  appeal  is  only  admitted  when  both  the  owner  and 
the  person  entitled  to  represent  him  are  equally  Contracting  Pow- 
ers or  the  subjects  or  citizens  of  Contracting  Powers. 

Art.  LII.  The  present  Convention  shall  be  ratified  and  the 
ratifications  shall  be  deposited  at  The  Hague  as  soon  as  all  the 
Powers  mentioned  in  Article  XV.  and  in  the  Table  annexed  are 
in  a  position  to  do  so.  The  deposit  of  the  ratifications  shall  take 
place,  in  any  case,  on  the  30th  of  June,  1909,  if  the  Powers  which 
are  ready  to  ratify  furnish  nine  Judges  and  nine  deputy  judges 
to  the  court,  qualified  to  validly  constitute  a  court.  If  not,  the 
deposit  shall  be  postponed  until  this  condition  is  fulfilled.  A 
minute  of  the  deposit  of  ratifications  shall  be  drawn  up,  of  which 
a  certified  copy  shall  be  forwarded,  through  the  diplomatic  chan- 
nel, to  each  of  the  Powers  hereinbefore  referred  to. 

Art.  LI II.  The  Powers  referred  to  in  Article  XV.  and  in  the 
Table  annexed  are  entitled  to  sign  the  present  Convention  up  to 
the  deposit  of  the  ratifications  contemplated  in  the  preceding 
Article.  After  this  deposit,  they  can  at  any  time  adhere  to  it, 
purely  and  simply.  A  power  wishing  to  adhere  notifies  its  in- 
tention in  writing  to  the  Government  of  the  Netherlands,  trans- 
mitting to  it,  at  the  same  time,  the  Act  of  adhesion,  which  shall 
be  deposited  in  the  archives  of  the  said  government.  The  latter 
shall  send,  through  the  diplomatic  channel,  a  certified  copy  of  the 
notification  and  of  the  Act  of  adhesion  to  all  the  Powers  referred 
to  in  this  paragraph,  informing  them  of  the  date  on  which  it 
has  received  the  notification. 

Art.  LIV.  The  present  Convention  shall  come  into  force  six 
months  from  the  deposit  of  the  ratifications  contemplated  in 
Article  LII.  The  adhesions  shall  take  effect  sixty  days  after 
notification  of  such  adhesion  has  been  received  by  the  Govern- 
ment of  the  Netherlands,  or  as  soon  as  possible  on  the  expiration 
of  the  period  contemplated  in  the  preceding  paragraph.  The 
International  Court  shall,  however,  have  jurisdiction  to  deal 
with  prize  cases  decided  by  the  National  Courts  at  any  time  after 
the  deposit  of  the  ratifications  or  of  the  receipt  of  the  notifica- 
tion of  the  adhesions.  In  such  cases,  the  period  fixed  in  Article 
XXVIII.  shall  only  be  reckoned  from  the  date  when  the  Con- 
vention comes  into  force  as  regards  a  power  which  has  ratified 
or  adhered. 

Art.  LV.  The  present  Convention  shall  remain  in  force  for  twelve 
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years  from  the  time  it  comes  into  force,  as  determined  by  Article 
LIV.,  even  in  the  case  of  Powers  which  adhere  subsequently. 
It  shall  be  renewed  tacitly  from  six  years  to  six  years  unless 
denounced.  Denunciation  must  be  notified  in  writing,  at  least 
one  year  before  the  expiration  of  each  of  the  periods  mentioned 
in  this  paragraph,  to  the  Government  of  the  Netherlands,  which 
will  inform  all  other  Contracting  Powers.  Denunciation  shall 
only  take  eflfect  in  regard  to  the  Power  which  has  notified  it. 
The  Convention  shall  remain  in  force  in  the  case  of  the  other 
Contracting  Powers,  j^rovided  that  their  participation  in  the  ap- 
pointment of  judges  is  sufficient  to  allow  of  the  composition  of  the 
court  with  nine  judges  and  nine  deputy  judges. 

Art.  LVI.  In  case  the  present  Convention  is  not  in  operation  as 
regards  all  the  Powers  referred  to  in  Article  XV.  and  the  annexed 
Table,  the  Administrative  Council  shall  draw  up  a  list  on  the  lines 
of  that  Article  and  Table  of  the  judges  and  deputy  judges  through 
whom  the  Contracting  Powers  will  share  in  the  composition  of  the 
court.  The  times  allotted  by  the  said  Table  to  judges  who  are 
summoned  to  sit  in  rota  will  be  redistributed  between  the  different 
years  of  the  six-year  period  in  such  a  way  that,  as  far  as  possible, 
the  number  of  the  judges  of  the  court  in  each  year  shall  be  the 
same.  If  the  number  of  deputy  judges  is  greater  than  that  of 
the  judges,  the  number  of  the  latter  can  be  completed  by  deputy 
judges  chosen  by  lot  among  those  Powers  which  do  not  nominate 
a  judge.  The  list  drawn  up  in  this  way  by  the  Administrative 
Council  shall  be  notified  to  the  Contracting  Powers.  It  shall  be 
revised  when  the  number  of  these  Powers  is  modified  as  the  result 
of  adhesions  or  denunciations.  The  change  resulting  from  an  ad- 
hesion is  not  made  until  the  ist  of  January  after  the  date  on 
which  the  adhesion  takes  efTect,  unless  the  adhering  Power  is  a 
belligerent  Power,  in  which  case  it  can  ask  to  be  at  once  repre- 
sented in  the  court,  the  provision  of  Article  XVI.  being,  more- 
over, applicable  if  necessary.  When  the  total  number  of  judges 
is  less  than  eleven,  seven  judges  form  a  quorum. 

Art.  LVI  I.  Two  years  before  the  expiration  of  each  period  re- 
ferred to  in  Article  LV.  any  Contracting  Power  can  demand 
a  modification  of  the  provisions  of  Article  XV.  and  of  the 
annexed  TaVjle,  relative  to  its  participation  in  the  composition 
of  the  court.  The  demand  shall  be  addressed  to  the  Ad- 
ministrative Council,  which  will  examine  it  and  submit  to  all 
the  Powers  [)ro[)osals  as  to  the  measures  to  be  adopted.  The 
Powers  shall  inform  the  Administrative  Council  of  their  decision 
with  the  least  possible  delay.  The  result  shall  be  at  once,  and! 
39 
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at  least  one  year  and  thirty  days  before  the  expiration  of  the  said 
period  of  two  years,  communicated  to  the  Power  which  made  the 
demand.  When  necessary,  the  modifications  adopted  by  the 
Powers  shall  come  into  force  from  the  commencement  of  the 
fresh  period. 


ANNEX   TO   ARTICLE   XV 

DISTRIBUTION    OF   JUDGES    AND   DEPUTY   JUDGES    BY    COUNTRIES    FOR 
EACH    YEAR    OF    THE    PERIOD    OF    SIX    YEARS 


,        JUDGES                              DEPUTY    JUDGES 

JUDGES 

DEPUTY   JUDGES 

First  Year 

Second  Year 

I 

2 

3 

4 
5 
6 

7 

Argentina 

Colombia 

Spain 

Greece 

Norway 

Netherlands 

Turkey 

Paraguay 

Bolivia 

Spain 

Roumania 

Sweden 

Belgium 

Persia 

Argentina 

Spain 

Greece 

Norway 

Netherlands 

Turkey 

Uruguay 

Panama 

Spain 

Roumania 

Sweden 

Belgium 

Luxemburg 

Costa  Rica 

Third  Year 

Fourt 

h  Year 

I 

3 
4 
5 
6 

7 

Brazil 

China 

Spain 

Netherlands 

Roumania 

Sweden 

Venezuela 

Santo  Domingo 

Turkey 

Portugal 

Switzerland 

Greece 

Denmark 

Haiti 

Brazil 

China 

Spain 

Peru 

Roumania 

Sweden 

Switzerland 

Guatemala 

Turkey 

Portugal 

Honduras 

Greece 

Denmark 

Netherlands 

Fifth  Year 

Sixth 

Year 

I 

2 

3 
4 
5 
6 

7 

Belgium 

Bulgaria 

Chili 

Denmark 

Mexico 

Persia 

Portugal 

Netherlands 

Montenegro 

Nicaragua 

Norway 

Cuba 

China 

Spain 

Belgium 

Chili 

Denmark 

Mexico 

Portugal 

Servia 

Siam 

Netherlands 

Salvador 

Norway 

Ecuador 

Spain 

Bulgaria 

China 
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CONVENTION  CONCERNING  THE  RIGHTS  AND  DUTIES 
OF  NEUTRAL  POWERS   IN   MARITIME   WARFARE 

The  High  Contracting  Parties,  .  .  .  with  a  view  to  diminish  the 
divergent  opinions  which  still  exist  in  respect  to  the  relations  be- 
tween neutral  and  belligerent  Powers  in  respect  to  maritime  war- 
fare, and  to  prevent  difficulties  to  which  such  divergencies  might 
give  rise; 

Considering  that,  if  an  agreement  cannot  be  reached  at  this 
time  in  respect  to  stipulations  covering  all  the  circumstances  which 
may  present  themselves  in  practice,  it  is  nevertheless  incontest- 
ably  usefiol  to  establish,  as  fully  as  possible,  common  rules  in  the 
event  that  war  should  unfortunately  occur; 

Considering  that,  in  cases  not  foreseen  in  the  present  Convention, 
it  is  proper  to  take  into  consideration  the  general  principles  of  the 
law  of  nations; 

Considering  that  it  is  desirable  that  the  Powers  should  draw  up 
precise  restrictions  to  regulate  the  incidents  of  the  states  of  neu- 
trality which  they  may  have  adopted; 

Considering  that  it  is  the  recognized  duty  of  neutral  Powers  to 
apply  the  rules  ado[)ted  by  them  impartially  to  the  several  bellig- 
erents ; 

Considering  that,  in  that  view  of  the  case,  these  rules  ought  not 
to  be  changed  in  principle  by  a  neutral  Power  during  the  progress 
of  the  war,  save  in  the  case  in  which  the  experience  gained  would 
demonstrate  the  necessity  of  safeguarding  its  rights:  .  .  . — 

Article  I.  Belligerents  are  required  to  respect  the  sovereign 
rights  of  neutral  Powers  and  to  abstain,  in  neutral  territory,  from 
all  acts  which  might  constitute,  on  the  part  of  the  Powers  which 
tolerated  them,  a  breach  of  neutrality. 

Art.  II.  All  acts  of  hostility,  including  capture  and  the  exercise 
of  the  right  of  visitation,  committed  by  belligerent  war-vessels  in 
the  territorial  waters  of  a  neutral  Power,  constitute  a  violation  of 
neutrality  and  are  strictly  prohibited. 

Art.  III.  When  a  ship  has  been  captured  in  the  territorial  waters 
of  a  neutral  Power,  such  Power  should,  if  the  i)rize  is  still  within 
its  jurisdiction,  use  all  means  at  its  dis])osal  with  a  view  to  the  re- 
lease of  the  prize  with  its  officers  and  crew;  the  prize  crew  placed 
on  board  by  the  captor  should  be  interned. 

If  the  {)riz('  is  beyond  the  jurisdiction  of  the  neutral  J'owcr,  the 
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captor  government,  on  the  demand  of  the  latter,  should  release 
the  prize  with  its  officers  and  crew.' 

Art.  IV.  No  prize-court  can  be  established  by  a  belligerent  in 
neutral  territory  or  on  board  a  ship  in  neutral  waters. 

Art.  V.  It  is  forbidden  to  belligerents  to  make  neutral  ports  and 
waters  a  base  of  naval  operations  against  their  adversaries,  es- 
pecially to  install  there  radio-telegraphic  stations,  or  any  apparatus 
destined  to  serve  as  a  means  of  communication  with  the  belliger- 
ent forces  on  land  or  sea. 

Art.  VI.  The  transfer  of  vessels-of-war,  munitions,  or  any  war 
material  of  whatever  character,  by  a  neutral  Power  to  a  belliger- 
ent Power,  under  whatever  guise,  is  forbidden. 

Art.  VII.  A  neutral  Power  is  not  required  to  prevent  the  ex- 
portation or  transit,  for  the  account  of  either  belligerent,  of  arms, 
munitions,  and,  in  general,  of  anything  which  may  be  useful  to  an 
army  or  fleet. 

Art.  VIII.  A  neutral  government  is  bound  to  use  all  the  means 
at  its  disposal  to  prevent  the  equipment,  within  its  jurisdiction, 
of  any  ship  which  it  has  reasonable  ground  to  believe  is  intended 
to  cruise  or  take  part  in  hostile  operations  against  a  Power  with 
which  it  is  at  peace.  It  is  also  bound  to  use  the  same  diligence  to 
prevent  the  departure  from  its  jurisdiction  of  any  vessel  destined 
to  cruise  or  take  part  in  such  hostile  operations  and  which  shall 
have  been  adapted,  wholly  or  in  part,  to  war-like  use  within  such 
jurisdiction. 

Art.  IX.  A  neutral  Power  should  apply  equally  to  both  bellig- 
erents the  conditions,  restrictions,  or  prohibitions  imposed  by  it 
upon  belligerent  war-vessels  with  their  prizes,  in  respect  to  ad- 
mission into  its  ports,  roads,  or  territorial  waters.  A  neutral  Power 
may  also  forbid  access  to  its  ports  and  roads  to  a  belligerent  ship 
which  shall  have  neglected  to  conform  to  the  orders  and  restric- 
tions imposed  by  it,  or  which  may  have  violated  its  neutrality. 

Art.  X.  The  neutrality  of  a  Power  is  not  compromised  by  the 
simple  passage  through  its  territorial  waters  of  the  ships-of-war 
and  prizes  of  belligerents. 

Art.  XI.  A  neutral  Power  may  permit  belligerent  ships-of-war 
to  employ  its  licensed  pilots. 

Art.  XII.  In  the  absence  of  special  provisions  of  legislation  by 
a  neutral  Power,  belligerent  war-ships  are  forbidden  to  remain  in 
the  ports,  roads,  or  territorial  waters  of  such  Power  longer  than 
twenty-four  hours,  save  in  the  cases  provided  for  in  the  present 
Convention. 

>  The  final  paragraph  of  Article  III.  was  not  accepted  by  the  United  States. 
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Art.  XIII.  It  a  Power  advised  of  the  opening  of  hostilities  learns 
that  a  ship-of-war  of  a  belligerent  is  in  its  ports  or  roads,  or  in  its 
territorial  waters,  it  should  notify  such  ship  to  depart  in  twenty- 
four  hours,  or  within  the  period  prescribed  by  the  local  law. 

Art.  XIV.  A  belligerent  ship-of-war  cannot  prolong  its  sojourn 
in  a  neutral  port  beyond  the  legal  period,  save  in  case  of  injury  or 
by  reason  of  the  state  of  the  sea.  It  should  depart  as  soon  as  the 
cause  of  delay  shall  have  ceased  to  exist.  The  rules  governing  the 
limitation  of  sojourn  in  ports,  roads,  and  neutral  waters  do  not 
apply  to  ships-of-war  exclusively  appropriated  to  a  religious,  scien- 
tific,  or  philanthropic  mission. 

Art.  XV.  In  the  absence  of  other  special  provisions  of  legislation 
by  a  neutral  Power,  the  maximum  number  of  ships-of-war  of  one 
belligerent  which  may  be  in  one  of  its  ports  or  roads  at  the  same 
time  shall  be  three. 

Art.  XVI.  When  ships-of-war  of  both  belligerent  Parties  find 
themselves  in  a  neutral  port  or  road  at  the  same  time,  at  least 
twenty-four  hours  shall  elapse  between  the  departure  of  one  bellig- 
erent ship  and  the  departure  of  another.  The  order  of  departure 
is  determined  by  the  order  of  arrival,  unless  the  ship  first  arrived 
is  in  the  case  in  which  the  prolongation  of  the  legal  duration  of  its 
sojourn  is  admitted.  A  belligerent  ship-of-war  cannot  quit  a 
neutral  port  or  road  within  twenty-four  hours  after  the  departure 
of  a  commercial  vessel  carrying  the  flag  of  its  adversary. 

Art.  XVII.  In  neutral  ports  or  roads  belligerent  ships-of-war 
may  only  repair  their  damages  to  the  extent  indispensably  neces- 
sary to  safety  of  navigation,  and  may  not  increase  their  military 
strength  in  any  measure  whatever.  The  neutral  authorities  shall 
verify  the  nature  of  the  repairs  to  be  effected,  which  shall  be  exe- 
cuted as  rapidly  as  possible. 

Art.  XVIII.  Belligerent  ships-of-war  cannot  make  u.se  of  the 
ports,  roads,  or  territcjrial  waters  of  neutrals  to  renew  or  augment 
their  military  supplies,  or  their  armament,  or  to  complete  their 
crews. 

Art.  XIX.  Belligerent  ships-of-war  can  only  rcvictual  in  neutral 
ports  or  roads  to  complete  their  normal  supply  in  time  of  peace. 
These  ships  can  only  take  enough  combustibles  to  enable  them  to 
gain  the  nearest  port  of  their  own  country.  They  may,  however, 
take  combustibles  necessary  to  fill  the  full  space  of  their  bunkers, 
[)rr>perly  so  called,  when  they  find  themselves  in  neutral  countries 
which  have  adojjtcd  that  method  of  determining  the  amount  of 
cc^mbustiblcs  to  be  furnished.  If,  in  accordance  with  the  law  of 
the   neutral   Power,   shijjs   do  not  receive  coal  until  twenty-four 
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hours  after  their  arrival,  the  legal  duration  of  their  sojourn  is  pro- 
longed twenty-four  hours. 

Art.  XX.  Belligerent  ships-of-war  which  have  taken  in  com- 
bustibles in  the  port  of  a  neutral  Power  may  not  renew  their  supply 
in  a  port  of  the  same  Power  until  three  months  have  elapsed. 

Art.  XXI.  A  prize  may  only  be  taken  into  a  neutral  port  by 
reason  of  inability  to  navigate,  or  the  bad  condition  of  the  sea,  or 
because  of  the  lack  of  fuel  or  provisions.  It  must  depart  as  soon 
as  the  cause  which  justified  its  entrance  has  ceased  to  exist.  If  it 
does  not  do  so,  the  neutral  Power  shoiild  give  it  notice  of  an  order 
to  depart  immediately;  in  case  it  does  not  obey,  the  neutral  Power 
shotold  use  the  means  at  its  disposal  to  release  its  officers  and  crew 
and  to  intern  the  crew  put  aboard  by  the  captor. 

Art.  XXII.  The  neutral  Power  should  likewise  release  a  prize 
which  shall  have  been  brought  in  under  the  conditions  provided 
for  in  Article  XXI. 

Art.  XXIII.  A  neutral  Power  may  permit  access  to  its  ports  or 
roads  to  prizes,  escorted  or  not,  when  they  are  brought  there  under 
sequestration  and  waiting  the  decision  of  a  prize-court.  It  may 
cause  the  prize  to  be  taken  to  another  of  its  ports.  If  the  prize  is 
escorted  by  a  ship-of-war,  the  officers  and  men  put  on  board  by 
the  captor  are  allowed  to  go  on  board  the  escorting  vessel.  If 
the  prize  voyages  singly,  the  personnel  placed  on  board  by  the 
captor  is  set  at  liberty.' 

Art.  XXIV.  If,  despite  the  notification  of  neutral  authority,  a 
belligerent  ship-of-war  does  not  quit  a  port  in  which  it  has  no  right 
to  remain,  the  neutral  Power  has  the  right  to  take  such  measures 
as  it  may  judge  necessary  to  render  such  ship  incapable  of  taking 
the  sea  during  the  continuance  of  the  war;  it  is  the  duty  of  the 
commander  of  the  ship  to  facilitate  the  execution  of  these  meas- 
ures. When  a  belligerent  ship  is  detained  by  a  neutral  Power, 
the  officers  and  crew  are  also  detained.  The  officers  and  crew  thus 
detained  may  be  left  on  board  the  ship,  or  lodged  on  another  ship 
or  on  shore,  and  they  may  be  subjected  to  such  restrictive  meas- 
ures as  it  may  be  deemed  necessary  to  impose  upon  them ;  the 
men  necessary  to  the  maintenance  of  the  ship,  however,  should  be 
left  on  board.  The  officers  may  be  released  on  taking  the  engage- 
ment of  the  parole  not  to  quit  neutral  territory  without  authority. 

Art.  XXV.  A  neutral  Power  is  required  to  exercise  such  vigi- 
lance as  the  means  at  its  disposal  admit  of  to  prevent  all  viola- 
tions of  the  preceding  requirements  in  its  ports  and  roads. 

Art.  XXVI.  The  exercise  by  a  neutral  Power  of  the  rights  pre- 

*  This  article  was  not  accepted  by  the   United  States. 
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scribed  in  the  present  Convention  may  never  be  considered  as  an 
act  wanting  in  amity  by  either  belligerent  who  has  accepted  the 
articles  which  are  therein  referred  to. 

Art.  XXVII.  The  Contracting  Powers  will  communicate  to  each 
other,  at  the  proper  time,  the  laws,  ordinances,  and  other  provi- 
sions regulating  the  status  of  belligerent  ships-of-war  in  their  ports 
or  waters,  by  means  of  a  notification  addressed  to  the  Government 
of  the  Netherlands,  and  transmitted  immediately  by  the  latter  to 
the  Contracting  Powers. 

Art.  XXVIII.  The  provisions  of  the  present  Convention  are 
only  applicable  as  between  the  Contracting  Powers  and  when  all 
the  belligerents  are  Parties  to  the  Convention. 

Ratification:  See  the  Convention  Concerning  Contractual  Debts, 
p.  569  ante. 


DECLARATION     INTERDICTING     THE     LAUNCHING    OF 
PROJECTILES    FROM    BALLOONS 

The  Contracting  Pov/ers  consent,  for  a  period  extending  to  the 
close  of  the  Third  Peace  Conference,  to  the  interdiction  of  the 
launching  of  projectiles  and  explosives  from  balloons  or  other  new 
methods  of  a  similar  nature.' 


FINAL    PROVISIONS 


Neutral  Residents  -\nd  their  Property  in  Belligerent  or 
Occupied  Territory 

The  Conference  expresses  the  opinion  that,  in  case  of  war,  the 
responsible  authorities,  civil  as  well  as  military,  should  make  it 
their  special  duty  to  insure  and  safeguard  the  maintenance  of 
pacific  relations,  more  especially  of  the  commercial  and  industrial 
relations  between  the  inhabitants  of  the  belligerent  states  and 
neutral  countries.  The  Conference  expresses  the  opinion  that  the 
Powers  should  regulate,  by  special  Treaties,  the  position,  as  re- 
gards military  charges,  (jf  foreigners  residing  within  their  terri- 
tories. 

'  The  declaration   contains  the  provision  ceases  to  have  oblifratory  force  should  a 

that  its  requireinents  are  oblifiatory  only  Power,  not  a  party  to  the  declaration,  be 

upon  the  ContractinK  Powers  in  the  event  associated  with  either  bellijjerenl. 
of  war  between   two  or  nicjre  of  tlieni ;  it 


6l6  THE    ELEMENTS   OF    INTERNATIONAL   LAW 


The  Rules  of  Maritime  Warfare 

The  Conference  expresses  the  opinion  that  the  preparation  of 
regulations  relative  to  the  laws  and  customs  of  naval  war  should 
figure  in  the  programme  of  the  next  Conference,  and  that  in  any 
case  the  Powers  may  apply,  as  far  as  possible,  to  war  by  sea  the 
principles  of  the  Convention  relative  to  the  Laws  and  Customs  of 
War  on  Land. 

Declaration  Respecting  Obligatory  Arbitration 

The  Conference,  actuated  by  the  spirit  of  mutual  agreement 
and  concession  characterizing  its  deliberations,  has  agreed  upon 
the  following  declaration,  which,  while  reserving  to  each  of  the 
Powers  represented  full  liberty  of  action  as  regards  voting,  enables 
them  to  affirm  the  principles  which  they  regard  as  unanimously 
admitted : 

It   is  unanimous — 

1.  In  admitting  the  principle  of  compulsory  arbitration. 

2.  In  declaring  that  certain  disputes,  in  particular  those  relat- 
ing to  the  interpretation  and  application  of  the  provisions  of  Inter- 
national Agreements,  may  be  submitted  to  compulsory  arbitra- 
tion without  any  restriction. 

Finally,  it  is  unanimous  in  proclaiming  that,  although  it  has 
not  yet  been  found  feasible  to  conclude  a  Convention  in  this  sense, 
nevertheless  the  divergences  of  opinion  which  have  come  to  light 
have  not  exceeded  the  bounds  of  judicial  controversy,  and  that, 
by  working  together  here  during  the  past  four  months,  the  col- 
lected Powers  not  only  have  learned  to  understand  one  another, 
and  to  draw  closer  together,  but  have  succeeded  in  the  course  of 
this  long  collaboration  in  evolving  a  very  lofty  conception  of  the 
common  welfare  of  humanity.' 

Resolution    Regarding    the    Diminution    of    Military    Ex- 
penditures 

The  Conference  has  further  unanimously  adopted  the  following 
resolution : 

The  Second  Peace  Conference  confirms  the  resolution  adopted 
by  the  Conference  of  1899  in  regard  to  the  limitation  of  military 
expenditure;  and  inasmuch  as  military  expenditure  has  con- 
siderably increased  in  almost  every  country  since  that  time,  the 

'  The  delegation  of  the  United  States  abstainer!  from  voting  upon  this  declaration. 
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Conference  declares  that  it  is  eminently  desirable  that   the  gov- 
ernments should  resume  the  serious  examination  of  this  question. 

The  Automatic  Meeting  of  the  Conference 

Finally,  the  Conference  recommends  to  the  Powers  the  assembly 
of  a  Third  Peace  Conference,  which  might  be  held  within  a  period 
corresponding  to  that  which  has  elapsed  since  the  preceding  Con- 
ference, at  a  date  to  be  fixed  by  common  agreement  between  the 
Powers,  and  it  calls  their  attention  to  the  necessity  of  preparing 
the  programme  of  this  Third  Conference  a  sufficient  time  in  ad- 
vance to  insure  its  deliberations  being  conducted  with  the  neces- 
sary authority  and  expedition. 

In  order  to  attain  this  object  the  Conference  considers  that  it 
would  be  very  desirable  that,  some  two  years  before  the  probable 
date  of  the  meeting,  a  preparatory  committee  should  be  charged 
by  the  governments  with  the  task  of  collecting  the  various  pro- 
posals to  be  submitted  to  the  Conference,  of  ascertaining  what 
subjects  are  ripe  for  embodiment  in  an  international  regulation, 
and  of  preparing  a  programme  which  the  governments  should  de- 
cide upon  in  sufficient  time  to  enable  it  to  be  carefully  examined 
by  the  countries  interested.  This  committee  should  further  be 
intrusted  with  the  task  of  proposing  a  system  of  organization  and 
procedure  for  the  Conference  itself. 

The  Permanent  Triisunal  of  Arbitration 

It  has,  besides,  expressed  the  following  opinions: 
I.  The  Conference  calls  the  attention  of  the  Signatory  Powers 
to  the  advisability  of  adopting  the  annexed  draft  Convention  for 
the  creation  of  a  Judicial  Arbitration  Court,  and  of  bringing  it  into 
force  as  soon  as  an  engagement  has  been  reached  respecting  the 
selection  of  the  judges  and  the  constitution  of  the  court. 


DI<J\FT  CONVENTION  RlCLATIVl':  TO  Till*:  CR1':ATI0N  OF 
A  PERMANENT  TRIBUNAL  OF  ARBITRATION 

Part  I — Constitution  of  the  Judicial  Court 

Article  I.  With  a  view  to  ])romoting  the  cause  of  arbitration,  the 
Contracting  Powers  agree  to  constitute,  without  altering  the  status 
of  the  Permanent  Court  of  Arbitratifjn,  a  Judicial  Arbitration 
Court,  of  free  and  easy  access,  comjjtjscd  of   jndj^'cs  representing 
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the  various  judicial  systems  of  the  world,  and  capable  of  insuring 
continuity  in  jurisprudence  of  arbitration. 

Art.  II.  The  Judicial  Arbitration  Court  is  composed  of  judges 
and  deputy  judges  chosen  from  persons  of  the  highest  moral 
reputation,  and  all  fulfilling  conditions  qualifying  them,  in  their 
respective  countries,  to  occupy  high  legal  posts,  or  be  jurists  of 
recognized  competence  in  matters  of  international  law.  The 
judges  and  deputy  judges  of  the  court  are  appointed,  as  far  as 
possible,  from  the  members  of  the  Permanent  Court  of  Arbitra- 
tion. The  appointment  shall  be  made  within  the  six  months  fol- 
lowing the  ratification  of  the  present  Convention. 

Art.  III.  The  judges  and  deputy  judges  are  appointed  for  a 
period  of  twelve  years,  counting  from  the  date  on  which  the  ap- 
pointment is  notified  to  the  Administrative  Council  created  by  the 
Convention  for  the  Pacific  Settlement  of  International  Disputes. 
Their  appointments  can  be  renewed.  Should  a  judge  or  deputy 
judge  die  or  retire,  the  vacancy  is  filled  in  the  manner  in  which 
his  appointment  was  made.  In  this  case  the  appointment  is  made 
for  a  fresh  period  of  twelve  years. 

Art.  IV.  The  judges  of  the  Judicial  Arbitration  Court  are  equal, 
and  rank  according  to  the  date  on  which  their  appointment  was 
notified.  The  judge  who  is  senior  in  point  of  age  takes  precedence 
when  the  date  of  notification  is  the  same.  The  deputy  judges 
are  assimilated,  in  the  exercise  of  their  functions,  with  the  judges. 
They  rank,  however,  below  the  latter. 

Art.  V.  The  judges  enjoy  diplomatic  privileges  and  immunities 
in  the  exercise  of  their  functions  outside  their  own  country.  Be- 
fore taking  their  seat,  the  judges  and  deputy  judges  must  swear, 
before  the  Administrative  Council,  or  make  a  solemn  affirmation, 
to  exercise  their  functions  impartially  and  conscientiously. 

Art.  VI.  The  court  annually  nominates  three  judges  to  form  a 
special  delegation,  and  three  more  to  replace  them  should  the  neces- 
sity arise.  They  may  be  re-elected.  They  are  balloted  for.  The 
persons  who  secure  the  largest  number  of  votes  are  considered 
elected.  The  delegation  itself  elects  its  President,  who,  in  default 
of  a  majority,  is  appointed  by  lot.  A  member  of  the  delegation 
cannot  exercise  his  duties  when  the  Power  which  appointed  him, 
or  of  which  he  is  a  citizen,  is  one  of  the  Parties.  The  members  of 
the  delegation  are  to  conclude  all  matters  submitted  to  them,  even 
if  the  period  for  which  they  have  been  appointed  judges  has  ex- 
pired. 

Art.  VII.  A  judge  may  not  exercise  his  judicial  functions  in  any 
case  in  which  he  has,  in  any  way  whatever,  taken  part  in  the  de- 
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cision  of  a  National  Tribunal,  of  a  Tribunal  of  Arbitration,  or  of 
a  Commission  ot  Inquiry,  or  has  figured  in  the  suit  as  counsel  or 
advocate  for  one  of  the  Parties.  A  judge  cannot  act  as  agent  or 
advocate  before  the  Judicial  Arbitration  Court  or  the  Permanent 
Court  of  Arbitration,  before  a  Special  Tribunal  of  Arbitration  or 
a  Commission  of  Inquiry,  nor  act  for  one  of  the  Parties  in  any 
capacity  whatsoever  so  long  as  his  appointment  lasts. 

Art.  VIII.  The  court  elects  its  President  and  Vice-President  by 
an  absolute  maiority  of  the  votes  cast.  After  two  ballots,  the 
election  is  made  by  a  bare  majority  and,  in  case  the  votes  are  even, 
by  lot. 

Art.  IX.  The  judges  of  the  Judicial  Arbitration  Court  receive 
an  annual  salary  of  six  thousand  Netherland  florins.  This  salary 
is  paid  at  the  end  of  each  half-year,  reckoned  from  the  date  on 
which  the  court  meets  for  the  first  time. 

In  the  exercise  of  their  duties  during  the  sessions,  or  in  the 
special  cases  covered  by  the  present  Convention,  they  receive  the 
sum  of  one  hundred  florins  per  diem.  They  are  further  entitled  to 
receive  a  travelling  allowance  fixed  in  accordance  with  regulations 
existing  in  their  own  country.  The  provisions  of  the  present  para- 
graph are  applicable  also  to  a  deputy  judge  when  acting  for  a 
judge. 

These  emoluments  are  included  in  the  general  expenses  of  the 
court  dealt  with  in  Article  XXX,  and  are  paid  through  the  Inter- 
national Bureau  created  by  the  Convention  for  the  Pacific  Settle- 
ment of  International   Disputes. 

Art.  X.  The  judges  may  not  accept  from  their  own  government 
or  from  that  of  any  other  Power  any  remuneration  for  services 
connected  with  their  duties  in  their  capacity  of  members  of  the 
court. 

Art.  XI.  The  scat  of  the  Judicial  Court  of  Arbitration  is  at  The 
Hague,  and  cannot  be  transferred,  unless  absolutely  obliged  by 
circumstances,  elsewhere.  The  delegation  may  choose,  with  the 
assent  of  the  Parties  concerned,  another  site  for  its  meetings,  if 
special  circumstances  render  such  a  step  necessary. 

Art.  XII.  The  Administrative  Council  fulfils  with  regard  to  the 
Judicial  Court  of  Arbitration  the  same  functions  as  to  the  Perma- 
nent Court  of  Arbitration. 

Art.  XIII.  The  International  Bureau  acts  as  registry  to  the 
Judicial  Court  of  Arbitration,  and  must  place  its  offices  and  staff 
at  the  disposal  of  the  court.  It  has  charge  of  the  archives  and 
carries  out  the  administrative  work.  The  Secretary-General  of 
the  Bureay  discharges  the  functions  of  Registrar.     The  necessary 
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secretaries  to  assist  the  registrar,  translators,  and  shorthand 
writers  are  appointed  and  sworn  in  by  the  court. 

Art.  XIV.  The  court  meets  in  session  once  a  year.  The  session 
opens  the  third  Wednesday  in  June,  and  lasts  until  all  the  business 
on  the  agenda  has  been  transacted.  The  court  does  not  meet  in 
session  if  the  delegation  considers  that  such  meeting  is  unneces- 
sary. However,  when  a  Power  is  Party  in  a  case  actually  pending 
before  the  court  the  pleadings  in  which  are  closed  or  about  to 
be  closed,  it  may  insist  that  the  session  should  be  held.  When 
necessary  the  delegation  may  summon  the  court  in  extraordinary 
session. 

Art.  XV.  A  report  of  the  doings  of  the  court  shall  be  drawn  up 
every  year  by  the  delegation.  This  report  shall  be  forwarded  to 
the  Contracting  Powers  through  the  International  Bureau.  It 
shall  also  be  communicated  to  the  judges  and  deputy  judges  of 
the  court. 

Art.  XVI.  The  judges  and  deputy  judges,  members  of  the 
Judicial  Arbitration  Court,  caii  also  exercise  the  functions  of  judge 
and  deputy  judge  in  the  International  Prize-Court. 

Part  II — Competency  and  Procedure 

Art.  XVII.  The  Judicial  Court  of  Arbitration  is  competent  to 
deal  with  all  cases  submitted  to  it,  in  virtue  either  of  a  general 
undertaking  to  have  recourse  to  arbitration  or  of  a  special  agree- 
ment. 

Art.  XVIII.  The  delegation  is  competent — 

1.  To  decide  the  arbitrations  referred  to  in  the  preceding  Article, 
if  the  Parties  concerned  are  agreed  that  the  summary  procedure 
laid  down  in  Part  IV.,  Chaper  IV.,  of  the  Convention  for  the  Pacific 
Settlement  of  International  Disputes  is  to  be  applied; 

2.  To  hold  an  inquiry  under  and  in  accordance  with  Part  III. 
of  the  said  Convention,  in  so  far  as  the  delegation  is  intrusted  with 
such  inquiry  by  the  Parties  acting  in  common  agreement.  With 
the  assent  of  the  Parties  concerned,  and  as  an  exception  to  Article 
VII.,  the  members  of  the  delegation  who  have  taken  part  in  the 
inquiry  may  sit  as  judges  if  the  case  in  dispute  is  submitted  to 
the  arbitration  of  the  court  or  of  the  delegation  itself. 

Art.  XIX.  The  delegation  is  also  competent  to  settle  the  Com- 
proniis  referred  to  in  Article  LI  I.  of  the  Convention  for  the  Pacific 
Settlement  of  International  Disputes  if  the  parties  are  agreed  to 
leave  it  to  the  court. 

It  is  equally  competent  to  do  so,  even  when  the  request  is  only 
made  by  one  of  the  Parties  concerned,  if  all  attempts  have  failed 
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to  reach  an  understanding  through  the  diplomatic  channel,  in  the 
case  of — 

1.  A  dispute  covered  by  a  general  Treaty  of  Arbitration  con- 
cluded or  renewed  after  the  present  Convention  has  come  into 
force,  providing  for  a  Coinpromis  in  all  disputes,  and  not  either 
explicitly  or  implicitly  excluding  the  settlernent  of  the  Compromis 
from  the  competence  of  the  delegation.  Recourse  cannot,  how- 
ever, be  had  to  the  court  if  the  other  Party  declares  that  in  its 
opinion  the  dispute  does  not  belong  to  the  category  of  questions 
to  be  submitted  to  compulsory  arbitration,  unless  the  Treaty  of 
Arbitration  confers  upon  the  Arbitration  Tribunal  the  power  of 
deciding  this  preliminary  question. 

2.  A  dispute  arising  from  contract  debts  claimed  from  one 
Power  by  another  Power  as  due  to  its  nationals,  and  for  the  settle- 
ment of  which  the  offer  of  arbitration  has  been  accepted.  This 
arrangement  is  not  applicable  if  acceptance  is  subject  to  the 
condition  that  the  Compromis  should  be  settled  in  some  other 
way. 

Art.  XX.  Each  of  the  Parties  concerned  may  nominate  a  judge 
of  the  court  to  take  part,  with  power  to  vote,  in  the  examination 
of  the  case  submitted  to  the  delegation.  If  the  delegation  acts  as 
a  Commission  of  Inquiry,  this  task  may  be  intrusted  to  persons 
other  than  the  judges  of  the  court.  The  travelling  expenses  and 
remuneration  to  be  given  to  the  said  persons  are  fixed  and  borne 
by  the  Powers  appointing  them. 

Art.  XXI.  The  Contracting  Powers  only  may  have  access  to 
the  Judicial  Arbitration  Court  set  up  by  the  present  Convention. 

Art.  XXII.  The  Judicial  Court  of  Arbitration  follows  the  rules 
of  procedure  laid  down  in  the  Convention  for  the  Pacific  Settle- 
ment of  International  Disputes,  except  in  so  far  as  the  procedure 
is  laid  down  in  the  present  Convention. 

Art.  XXIII.  The  court  determines  what  language  it  will  itself 
use  and  what  languages  may  be  used  before  it. 

Art.  XXIV.  The  International  Bureau  serves  as  channel  for 
all  communications  to  be  made  to  the  judges  during  the  inter- 
change of  pleadings  provided  for  in  Article  LXIII.  of  the  Con- 
vention for  the  Pacific  Settlement  of  International  Disputes. 

Art.  XXV.  For  all  notices  to  be  served,  in  ])articular  on  the 
Parties,  witnesses,  or  experts,  the  court  may  apply  direct  to  the 
government  of  the  state  on  whose  territory  the  service  is  to  be 
carried  out.  The  same  rule  applies  in  the  case  of  steps  being  taken 
to  procure  evidence.  The  request  addressed  for  this  purpose  can 
only  be  rejected  when  the  Power  applied  to  considers  them  likely 


622     THE  ELEMENTS  OF  INTERNATIONAL  LAW 

to  impair  its  sovereign  rights  or  its  safety.  If  the  request  is  com- 
plied with,  the  fees  charged  must  only  comprise  the  expenses  ac- 
tually incurred.  The  court  is  equally  entitled  to  act  through  the 
Power  on  whose  territory  it  sits.  Notices  to  be  given  to  parties 
in  the  place  where  the  court  sits  may  be  served  through  the  Inter- 
national Bureau. 

Art.  XXVI.  The  discussions  are  under  the  control  of  the  Presi- 
dent or  Vice-President,  or,  in  case  they  are  absent  or  cannot  act, 
of  the  senior  judge  present.  The  judge  appointed  by  one  of  the 
Parties  cannot  preside. 

Art.  XXVII.  The  court  considers  its  decisions  in  private,  and 
the  proceedings  are  secret.  All  decisions  are  arrived  at  by  a 
majority  of  the  judges  present;  if  the  number  of  judges  is  even 
and  equally  divided,  the  vote  of  the  junior  judge,  in  the  order  of 
precedence  laid  down  in  Article  IV.,  is  not  counted. 

Art.  XXVIII.  The  judgment  of  the  court  must  give  the  reasons 
on  which  it  is  based.  It  contains  the  names  of  the  judges  taking 
part  in  it;    it  is  signed  by  the  President  and  Registrar. 

Art.  XXIX.  Each  Party  pays  its  own  costs  and  an  equal  share 
of  the  costs  of  the  trial. 

Art.  XXX.  The  provisions  of  Articles  XXI.  to  XXIX.  are  ap- 
plicable by  analogy  to  the  procedure  before  the  delegation.  When 
the  right  of  attaching  a  member  to  the  delegation  has  been  exer- 
cised by  one  of  the  Parties  only,  the  vote  of  the  member  attached 
is  not  recorded  if  the  votes  are  evenly  divided. 

Art.  XXXI.  The  general  expenses  of  the  court  are  borne  by  the 
Contracting  Powers.  The  Administrative  Council  applies  to  the 
Powers  to  obtain  the  funds  requisite  for  the  working  of  the  court. 

Art.  XXXII.  The  court  itself  draws  up  its  own  rules  of  pro- 
cedure, which  must  be  communicated  to  the  Contracting  Powers. 
After  the  ratification  of  the  present  Convention  the  court  shall 
meet  as  early  as  possible  in  order  to  elaborate  these  rules,  elect 
the  President  and  Vice-President,  and  appoint  the  members  of 
the   delegation. 

Art.  XXXIII.  The  court  may  propose  modifications  in  the 
provisions  of  the  present  Convention  concerning  procedure.  These 
proposals  are  communicated  through  the  Government  of  the 
Netherlands  to  the  Contracting  Powers,  which  will  consider 
together  as  to  the  measures  to  be  taken. 


APPENDIX  G 

THE   LAWS  OF  WAR   ON    LAND 

Recommended   for   Adoption    by  the   Institute   of   Interna- 
tional Law  at  its  Session  in  Oxford,  September  9,   1880 

History 

At  the  Brussels  session  of  the  Institute,  in  1879,  ^  commission  of 
fifteen  members  was  appointed  to  prepare  a  code,  or  manual,  of  the 
rules  of  war  on  land.  The  task  of  collecting  the  materials  and  pre- 
paring the  proposed  code  was  intrusted  to  M.  Gustave  Moynier,  of 
Geneva,  Switzerland,  the  president  of  the  International  Society  for 
the  Relief  of  the  Wounded  in  Time  of  War.  The  selection  of  M. 
Moynier  for  this  purpose  was  a  most  fortunate  one  in  every  respect ; 
and  he  addressed  himself  to  his  task  with  so  much  zeal  and  intelli- 
gence that,  in  February  of  the  following  year,  he  was  able  to  submit  to 
his  colleagues  a  draft  of  the  proposed  manual.  The  rules  prepared 
by  M.  Moynier  were  based  upon  the  following  authorities: 

(a.)  The  Instructions  for  the  Government  of  Armies  in  the  Field, 
prepared  by  Dr.  Francis  Lieber  at  the  request  of  the  United  States 
Government. 

{l>.)  The  Geneva  Convention  of  August  22,  1864. 

(<r.)  The  Additional  Articles  of  the  Geneva  Convention  of  October 
20,  1868. 

(^.)  The  Declaration  of  St.  Petersburg  of  November  4-16,  1868. 

(e.)  The  Declaration  of  Brussels  of  1874. 

(/)  The  Official  Manuals  recently  adopted  by  the  governments  of 
France,  Russia,  and  Holland. 

The  code  thus  prepared  was  submitted  to  the  members  of  the  com- 
mission  for  examination  and  criticism.  As  a  result  the  rules  were 
entirely  rewritten.  A  number  of  modifications  and  amendments 
suggested  by  the  members  were  embodied  in  the  work,  which  was 
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again  submitted  to  the  commission  for  discussion  and  final  action. 
It  was  approved  by  that  body,  and  recommended  for  acceptance. 
On  September  9,  1880,  it  was  unanimously  adopted  by  the  Institute 
of  International  Law.  By  a  later  resolution  of  the  Institute,  the 
executive  committee  was  instructed  to  bring  the  proposed  code  to 
the  notice  of  the  different  governments  of  Europe  and  America,  with 
a  view  to  its  adoption  as  a  standard,  to  which  their  laws  and  regu- 
lations on  the  subject  should  be  made  to  conform. 

This  manual  is  the  latest,  as  it  is  in  many  respects  the  best,  of 
the  many  attempts  that  have  been  made  to  frame  a  body  of  rules 
for  the  guidance  of  belligerents  in  war.  In  common  with  those  that 
have  preceded  it,  it  possesses  certain  advantages  which  may  be 
summarized  as  follows : 

(a.)  It  expresses,  with  great  accuracy  and  precision,  the  principles 
of  international  law  that  underlie  the  rules  of  war;  and  states  those 
rules,  in  considerable  detail,  as  they  existed  at  the  date  of  its  prep- 
aration, 

(i>.)  In  stating  them,  it  places  upon  each  the  most  favorable  con- 
struction that  it  is  capable  of  receiving — erring,  if  at  all,  upon  the 
side  of  humanity, 

(r.)  Its  publication  tends,  to  a  certain  extent,  to  popularize  knowl- 
edge upon  a  subject  about  which  too  little  is  known. 

(//.)  By  drawing  public  attention  to  the  existing  methods  of  civil- 
ized war,  it  emphasizes  its  inevitable  hardships  and  severities,  en- 
courages investigation  and  criticism,  and  affords  an  opportunity  for 
their  further  amendment  in  the  direction  of  greater  humanity. 

On  the  other  hand,  it  is  open  to  serious  objections : 

(a.)  No  code,  or  manual,  can  cover  or  include  all  the  cases,  or 
novel  combinations  of  circumstances,  that  are  likely  to  arise  in  war. 

(d.)  The  interests  of  modern  states,  and  so  their  military  policies, 
are  so  diverse  as  to  make  it  impossible  for  any  rule,  or  set  of  rules, 
to  apply  to  all  states,  or  even  to  any  considerable  number  of  them, 
in  the  conduct  of  their  military  operations.  This  is  illustrated  by 
the  divergent,  and  in  many  cases  opposing,  views  upon  the  subjects 
of  occupied  territory,  the  employment  of  /evees  en  masse,  and  the  like, 
which  are  held  by  states  of  which  England  and  Russia  are  the  ex- 
treme types. 

(r.)  The  rules  are  applied,  in  time  of  war,  by  the  commanding 
generals  of    opposing    armies  in  the  field.     Whenever  a  question 
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of  doubtful  application  arises,  the  rules  are  interpreted  and  ap 
plied  to  the  case  in  point,  not  by  a  dispassionate  tribunal,  but  by  a 
party  to  the  issue.  His  decision  must,  from  the  necessities  of  the 
case,  be  based  upon  a  partial  and  one-sided  representation  of  the 
facts  in  issue  ;  and  his  ruling  can  hardly  fail  to  be  influenced,  to 
an  appreciable  extent,  by  considerations  of  military  policy  and  self- 
interest. 

(//.)  An  invariable  defect  in  most  endeavors  of  this  kind  is  that 
they  attempt  too  much,  and  undertake  to  frame  rules  upon  subjects 
as  to  which  there  is  as  yet  no  unanimity  of  opinion  among  modern 
states.  A  rule  of  international  law,  to  receive  general  acceptance, 
must  be  based  upon  general  consent.  If  the  policy  of  states  varies 
as  to  a  particular  usage,  it  is  impossible  to  frame  a  rule  as  to  that 
usage  which  all  states  will  agree  to  observe.  The  rules  of  the  Ge- 
neva Convention,  and  those  of  the  Declaration  of  St.  Petersburg,  have 
received  practically  unanimous  recognition,  because  they  had  to  do 
with  practices  concerning  which  all  states  were  of  the  same  opinion.' 
The  views  held  by  different  states  as  to  the  rights  of  military  occu- 
pation and  the  government  of  occupied  territory,  and  upon  the  sub- 
jects of  requisitions  and  contributions  of  war,  are  so  diverse  as  to 
make  it  impossible  to  formulate  a  rule  by  which  any  considerable 
number  of  them  will  agree  to  be  bound  in  the  conduct  of  their  mili- 
tary operations. 

PART    FIRST » 
General  Principles 

I.  The  state  of  war  does  not  admit  of  acts  of  violence,  save 
between  the  armed  forces  of  belligerent  states.  Individuals  who 
form  no  part  of  a  belligerent  armed  force  should  abstain  from  such 
acts. 

This  rule  implies  a  distinction  bft7veen  the  individuals  who  compose 
the  armed  force  of  a  state  and  its  other  citizens  or  subjects.  A  precise 
definition  of  the  term  '■'■  armed  force'"''  is,  therefore,  necessary. 

'  For  discussions  of  the  results  of  tlie  "  The    text     used    for    purposes    of 

rules  of  the   Brussels    Conference,    see  translation   is  that  of  the  "  Institut  de 

vol.  xxiii.  Revue  de  I)roit  Int.  ])p.  560-  l)r<jit   IiitLTiiational.'' and  will  he  found 

577;  vol.  xxiv.  Ihid.  pp.  20^-212  ;  For.  in  the  .-/////7r(//r<' of  the  Institute  for  1881, 

Rel.  of  the  U.  S.  1875,1)1.  ii.  pp.  1014-  1882,  jjp.  157-174. 
«osi. 
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2.  The  armed  force  of  a  state  includes  : 

ist.  The  army  proper,  or  permanent  military  establishment,  in- 
cluding the  militia  and  reserve  forces. 

2d.  The  national  guard,  landsturm,  free  corps,  and  other  bodies 
which  fulfil  the  three  following  conditions — /.  e., 

(a.)  They  must  be  under  the  direction  of  responsible  chiefs. 

(d.)  They  must  have  a  uniform,  or  distinguishing  mark,  or  badge, 
recognizable  at  a  distance,  and  worn  by  individuals  composing  such 
corps. 

(c.)  They  must  carry  arms  openly. 

3d.  The  crews  of  public  armed  ships  and  other  vessels  used  for 
warlike  purposes. 

4th.  The  inhabitants  of  non-occupied  territory,  who,  at  the  ap- 
proach of  the  enemy,  take  arms  openly  and  spontaneously  to  resist 
an  invader,  even  if  they  have  not  had  time  to  organize. 

3.  Every  belligerent  armed  force  must  carry  on  its  military  opera- 
tions in  accordance  with  the  laws  of  war. 

T/ie  only  Icgitwiate  end  that  a  state  may  have  in  war  is  to  weaken 
the  military  strength  of  the  enemy. 

4.  The  laws  of  war  do  not  recognize  in  belligerents  an  unlimited 
liberty  as  to  the  means  of  injuring  the  enemy.  They  are  to  abstain 
from  all  needless  severity,  as  well  as  from  all  perfidious,  unjust,  or 
tyrannical  acts. 

5.  Agreements  made  between  belligerents  during  the  continuance 
of  war,  such  as  armistices,  capitulations,  and  the  like,  are  to  be 
scrupulously  observed  and  respected. 

6.  No  invaded  territory  is  to  be  regarded  as  conquered  until  the 
end  of  the  war.  Until  that  time  the  invader  exercises,  in  such  terri- 
tory, only  a  de facto  power,  essentially  provisional  in  character. 


PART   SECOND 

Application  of  General  Principles 

I.  Hostilities 

(a.)  rules  of  conduct  with  regard  to  individuals 

{a.)  Inoffensive  Populations 

The  contest  being  carried  on  by  "  arrned  forces  "  only 

7.   It  is  forbidden  to  deal  harshly  with  inoffensive  populations. 
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{^.)  Means  of  Injuring  the  Enemy 

8.  It  is  forbidden, 

(a.)  To  make  use  of  poison,  in  any  form  whatever. 

{b.)  To  make  treacherous  attempts  upon  the  life  of  an  enemy ;  as, 
for  example,  by  keeping  assassins  in  pay,  or  by  feigning  to  surrender. 

{c.)  To  attack  an  enemy  by  concealing  the  distinctive  signs  of  an 
armed  force. 

{d.)  To  use  improperly  the  national  flag,  uniform,  or  other  distinc- 
tive signs  of  the  enemy;  the  flag  of  truce,  or  the  distinctive  signs  of 
the  Geneva  Convention. 

9.  It  is  forbidden, 

{a.)  To  employ  arms,  projectiles,  or  materials  of  any  kind  calcu- 
lated to  cause  needless  suffering,  or  to  aggravate  wounds — notably 
projectiles  of  less  weight  than  four  hundred  grammes  (fourteen 
ounces  avoirdupois)  which  are  explosive  or  are  charged  with  ful- 
minating or  explosive  substances. 

{b.)  To  kill  or  injure  an  enemy  who  has  surrendered,  or  who  is 
disabled  ;  or  to  declare  in  advance  that  quarter  will  not  be  given, 
even  by  those  who  do  not  ask  it  for  themselves. 

{c.)   The  Sick  and  Wounded,  and  the  Sanitary  Service 

The  following  provisions,  extracted  from  the  Geneva  Convention, 
exempt  the  sick  and  wounded,  and  the  personnel  of  the  sanitary 
service,  from  many  of  the  needless  hardships  to  which  they  were 
formerly  exposed  : 

10.  Wounded  or  sick  soldiers  shall  be  collected  together  and  cared 
for,  to  whatever  nation  they  may  belong. 

11.  Commanders-in-chief  shall  have  power  to  deliver,  immediately, 
to  the  outposts  of  the  enemy,  soldiers  who  have  been  wounded  in 
an  engagement,  when  circumstances  are  such  as  to  permit  this  to  be 
done,  and  with  the  consent  of  both  parties.  Those  who  are  recog- 
nized, after  their  wounds  are  healed,  as  incapable  of  serving,  shall  be 
sent  back  to  their  own  country.  The  others  may  also  be  sent  back, 
on  condition  of  not  again  bearing  arms  during  the  continuance  of 
the  war.  Evacuations,  together  with  the  persons  under  whose  direc- 
tion they  take  place,  shall  be  protected  by  an  absolute  neutrality. 

12.  Persons  employed  in  hospitals  and  ambulances,  composing 
the  staff  for  superintendence,  medical  service,  administration,  trans- 
port of  wounded,  as  well  as  the  chaplains,  and  the  duly  accredited 
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agents  of  relief  associations  who  are  authorized  to  assist  the  regular 
sanitary  staff,  shall  participate  in  the  benefit  of  neutrality  while  so 
employed,  and  so  long  as  there  remain  any  wounded  to  bring  in 
or  to  succor. 

13.  The  persons  designated  in  the  preceding  article  should,  even 
after  occupation  by  the  enemy,  continue  to  attend,  according  to 
their  needs,  the  sick  and  wounded  in  the  hospital,  or  ambulance,  to 
which  they  are  attached. 

14.  When  they  request  to  withdraw,  the  commander  of  the  occu- 
pying troops  shall  fix  the  time  of  departure,  which  he  shall  only  be 
allowed  to  delay,  for  a  short  time,  in  case  of  military  necessity. 

15.  Suitable  arrangements  should  be  made  to  assure  to  neutral- 
ized persons,  who  have  fallen  into  the  hands  of  the  enemy,  the  en- 
joyment of  suitable  salaries. 

16.  An  arm-badge  (brassard)  shall  be  worn  by  neutralized  indi- 
viduals, but  the  delivery  thereof  shall  be  regulated  by  military  au- 
thority. 

17.  The  commanding  generals  of  the  belligerent  powers  should 
appeal  to  the  humanity  of  the  inhabitants,  and*  should  endeavor  to 
induce  them  to  assist  the  wounded,  by  pointing  out  to  them  the  ad- 
vantages that  will  result  from  so  doing.  They  should  regard  as  in- 
violable those  who  respond  to  this  appeal. 

{d.)   The  Dead 

18.  It  is  forbidden  to  rob  or  mutilate  the  bodies  of  the  dead  lying 
on  the  field  of  battle. 

19.  The  bodies  of  the  dead  should  not  be  buried  until  they  have 
been  carefully  examined,  and  all  articles  which  may  serve  to  fix 
their  identity,  such  as  names,  medals,  numbers,  pocket-books,  etc., 
shall  have  been  secured.  The  articles  thus  collected  from  the 
bodies  of  the  enemy's  dead  should  be  transmitted  to  their  army  or 
government. 

{e.)   Who  May  he  Made  Prisoners  of  War 

20.  Individuals  who  form  a  part  of  the  belligerent  armed  force 
of  a  state,  if  they  fall  into  the  hands  of  the  enemy,  are  to  be  treated 
as  prisoners  of  war,  in  conformity  with  Articles  61-78  of  these 
instructions.  The  same  rule  is  observed  in  the  case  of  messen- 
gers who  carry  official  despatches  openly;  and  towards  aeronauts 
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charged  with  observing  the  operations  of  an  enemy,  or  with  the 
maintenance  of  communications  between  the  various  parts  of  an 
army  or  theatre  of  military  operations. 

21.  Individuals  who  accompany  an  army,  but  who  are  not  a  part 
of  the  regular  armed  force  of  the  state,  such  as  correspondents, 
traders,  sutlers,  etc.,  and  who  fall  into  the  hands  of  the  enemy,  may 
be  detained  for  such  length  of  time  only  as  is  warranted  by  strict 
military  necessity. 

(/)  spies 

22.  Spies  captured  in  the  act  cannot  demand  to  be  treated  as 
prisoners  of  war. 

23.  An  individual  may  not  be  regarded  as  a  spy,  however,  who, 
belonging  to  the  armed  force  of  either  belligerent,  penetrates,  with- 
out disguise,  into  the  zone  of  military  operations  of  the  enemy.  Nor 
does  the  term  apply  to  aeronauts  or  to  couriers  or  messengers  who 
carry  openly  and  without  concealment  the  official  despatches  of  the 
enemy. 

24.  No  person  charged  with  being  a  spy  shall  be  punished  for 
that  offence  until  the  fact  of  his  guilt  shall  have  been  established 
before  a  competent  military  tribunal. 

25.  A  spy  who  succeeds  in  quitting  the  territory  occupied  by  an 
enemy  incurs  no  penalty  for  his  previous  offence,  should  he  at  any 
future  time  fall  into  the  hands  of  that  enemy. 

(^.)  Flags  of  Truce 

26.  The  bearer  of  a  flag  of  truce  who,  with  proper  authority  from 
one  belligerent,  presents  himself  to  the  other  for  the  purpose  of  com- 
municating with  him,  is  entitled  to  complete  inviolability  of  person. 

27.  He  may  be  accompanied  by  a  drummer  or  trumpeter,  by  a 
color-bearer,  and,  if  need  be,  by  a  guide  and  interpreter,  all  of  whom 
shall  be  entitled  to  a  similar  inviolability  of  person. 

28.  The  commander  to  whom  a  flag  is  sent  is  not  obliged  to  re- 
ceive the  flag  under  all  circumstances. 

29.  The  commander  who  receives  a  flag  has  a  right  to  take  such 
precautionary  measures  as  will  prevent  his  cause  from  being  injured 
by  the  presence  of  an  enemy  within  his  lines. 

30.  If  the  bearer  of  a  flag  of  truce  abuse  the  trust  reposed  in  him, 
he  may  be  temporarily  detained,  and,  if  it  be  proven  that  he   has 
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taken  advantage  of  his  position  to  abet  a  treasonable  act,  he  forfeits 
his  character  of  inviolability. 

(b.)   rules   of   conduct   with    regard   to  things 

(a.)  Means  of  Injur itig  the  Eiiemy. — Bombardments 

Certam  precautions  are  made  necessary  by  the  rule  that  a  belligerent 
tnust  abstain  from  useless  severity.     In  accordance  zvith  this  principle, 

31.  It  is  forbidden, 

(a.)  To  pillage,  even  places  taken  by  assault. 

(/;.)  To  destroy  public  or  private  property,  unless  such  destruction 
be  demanded  by  urgent  military  necessity. 

(c.)  To  attack,  or  bombard,  open  or  undefended  towns. 

32.  The  commander  of  an  attacking  force,  save  in  cases  of  open 
assault,  shall,  before  undertaking  a  bombardment,  make  due  effort 
to  give  notice  of  his  intention  to  the  local  authorities. 

33.  In  case  of  bombardment  all  needful  measures  shall  be  taken 
to  spare,  if  it  be  possible  to  do  so,  buildings  devoted  to  religion  and 
charity,  to  the  arts  and  sciences,  hospitals,  and  depots  of  sick  and 
wounded.  This  on  condition,  however,  that  such  places  be  not  made 
use  of,  directly  or  indirectly,  for  purposes  of  defence. 

34.  It  is  the  duty  of  the  besieged  to  designate  such  buildings  by 
suitable  marks  or  signs,  indicated,  in  advance,  to  the  besieger. 

(b.)  Sanitary  Establishments 

The  arrangements  for  the  relief  of  the  ivounded,  which  are  made  the 
subject  of  Article  10  et  seq.  of  the  Geneva  Convention,  would  be  inade- 
quate to  their  purpose  were  not  sanitary  establishments  granted  equal 
protection.  Hence,  in  accordance  with  the  rules  of  the  Gefieva  Con- 
vention, 

35.  Ambulances  and  military  hospitals  are  recognized  as  neutral, 
and,  as  such,  are  to  be  protected  by  belligerents,  so  long  as  any  sick 
or  wounded  remain  therein. 

36.  The  same  rule  applies  to  buildings,  or  parts  of  buildings,  in 
which  the  sick  or  wounded  are  gathered  together  or  cared  for. 

37.  The  neutrality  of  hospitals  and  ambulances  ceases  if  they 
are  guarded  by  a  military  force.  This  does  not  preclude  the  pres- 
ence of  an  adequate  police  force. 

38.  As  the  equipment  of  military  hospitals  remains  subject  to  the 
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laws  of  war,  persons  attached  to  such  hospitals  cannot,  in  withdraw- 
ing, carry  away  any  articles  but  such  as  are  their  private  property. 
Under  the  same  circumstances,  an  ambulance  shall,  on  the  contrary, 
retain  its  equipment. 

39.  Under  the  circumstances  foreseen  in  the  above  paragraphs, 
the  term  ambulance  is  applied  to  field  hospitals  and  other  temporary 
establishments  which  follow  the  troops  on  the  field  of  battle  to  re- 
ceive the  sick  and  wounded. 

40.  A  distinctive  and  uniform  flag  is  adopted  for  ambulances, 
hospitals,  and  evacuations.  It  bears  a  red  cross  on  a  white  ground. 
It  must,  on  all  occasions,  be  accompanied  by  the  national  flag. 

II.  Occupied  Territory 
(a.)  definition 

41.  Territory  is  regarded  as  occupied  when,  as  the  consequence 
of  its  invasion  by  the  enemy's  forces,  the  state  from  which  it  has 
been  taken  has  ceased,  in  fact,  to  exercise  there  its  regular  au- 
thority, and  the  invading  state  alone  finds  itself  able  to  maintain 
order  therein.  The  limits  within  which  this  state  of  affairs  exists 
determine  the  extent  and  duration  of  the  occupation. 

(b.)  rules  of  conduct  with  respect  to  persons 

42.  It  is  the  duty  of  the  occupying  military  authority  to  inform  the 
inhabitants,  at  the  earliest  practicable  moment,  of  the  powers  that  he 
exercises,  as  well  as  to  define  the  limits  of  the  occupied  territory. 

43.  The  occupying  authority  should  take  all  due  and  needful 
measures  to  assure  order  and  public  tranquillity. 

44.  To  that  end  the  invader  should  maintain  the  laws  in  force  in 
the  territory  in  time  of  peace,  and  should  not  modify,  suspend,  or 
replace  them,  unless  it  becomes  absolutely  necessary  to  do  so. 

45.  The  administrative  officials  and  civil  employees  of  every 
grade  who  consent  to  continue  in  the  performance  of  their  duties 
should  be  supported  and  protected  by  the  occupying  authority.  Their 
appointments  are  always  revocable,  and  they  have  the  right  to  resign 
their  places  at  any  time.  They  should  be  subjected  to  penalties 
only  when  they  fail  to  perform  duties  freely  accepted  by  them,  and 
should  be  given  over  to  justice  only  when  they  have  betrayed  them. 
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46.  In  case  of  urgency,  the  invader  may  demand  the  co-operation 
of  the  inhabitants,  to  enable  him  to  provide  for  the  necessities  of 
local  administration. 

47.  The  population  of  an  invaded  district  cannot  be  compelled 
to  swear  allegiance  to  the  hostile  power;  but  individuals  who  com- 
mit acts  of  hostility  against  the  occupying  authority  are  punish- 
able. 

48.  The  inhabitants  of  an  occupied  territory  who  do  not  submit 
to  the  orders  of  the  occupying  authority  may  be  compelled  to  do  so. 
The  invader,  however,  cannot  compel  the  inhabitants  to  assist  him 
in  his  works  of  attack  or  defence,  or  to  take  part  in  military  opera- 
tions against  their  own  country. 

49.  Family  honor  and  rights,  the  lives  of  individuals,  as  well  as 
their  religious  convictions,  and  the  right  of  religious  worship  should 
be  respected. 

(C.)    RULES    OF    CONDUCT    WITH    REGARD    TO    PROPERTY 

(a.)  Public  Property 

Although  the  authority  of  the  invader  replaces  that  of  the  government 
of  the  occupied  territory,  his  poiver  is  not  absolute.  So  long  as  the  fate 
of  the  territory  remains  in  suspense — that  is,  until  the  peace— the  in- 
vader is  not  free  to  dispose  of  property  7vhich  still  belongs  to  the  enemy, 
and  which  is  not  of  direct  use  to  him  in  his  military  operations.  From. 
these  principles  the  followi7tg  rules  are  deduced : 

50.  The  occupying  authority  may  seize  only  the  cash,  public 
funds,  and  bills  due  or  transferable,  belonging  to  the  state  in  its 
own  right,  depots  of  arms  and  supplies,  and,  in  general,  the  mov- 
able property  of  the  state,  of  such  character  as  to  be  useful  in  mili- 
tary operations. 

51.  Means  of  transportation  (railways,  boats,  etc.),  as  well  as  tele- 
graph lines  and  landing-cables,  can  only  be  appropriated  to  the  use 
of  the  invader.  Their  destruction  is  forbidden,  unless  it  be  de- 
manded by  military  necessity.  They  are  to  be  restored,  at  the 
peace,  in  the  condition  in  which  they  are  at  that  time. 

52.  The  invader  can  only  act  in  the  capacity  of  a  provisional  ad- 
ministrator in  respect  to  real  property,  such  as  buildings,  forests, 
agricultural  establishments,  etc.,  belonging  to  the  enemy's  state. 
He  should  protect  these  properties  and  see  to  their  maintenance. 
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53.  The  property  of  communes,  and  that  of  establishments  de- 
voted to  religious  worship,  and  to  the  arts  and  sciences,  cannot  be 
seized.  All  destruction,  or  intentional  defacement,  of  such  estab- 
lishments, of  historic  monuments  or  archives,  or  of  works  of  science 
or  art,  is  formally  prohibited,  save  when  demanded  by  urgent  mili- 
tary necessity. 

{b.)  Private  Property 

If  the  powers  of  the  invader  are  limited  with  respect  to  the  public 
property  of  the  enemy' s  state,  with  greater  reason  are  they  limited  with 
respect  to  the  private  property  of  individuals. 

54.  Private  property,  whether  belonging  to  individuals  or  corpora- 
tions, is  to  be  respected,  and  can  be  confiscated  only  under  the 
limitations  contained  in  the  following  articles: 

55.  Means  of  transportation  (railways,  boats,  etc.),  telegraphs, 
factories  of  arms  and  munitions  of  war,  although  belonging  to  private 
individuals  or  corporations,  may  be  seized  by  an  invader,  but  must 
be  restored  at  peace ;  if  possible,  v/ith  suitable  indemnities, 

56.  Impositions  in  kind  (requisitions)  levied  upon  communes  or 
the  residents  of  invaded  districts  should  bear  direct  relation  to  the 
generally  recognized  necessities  of  war,  and  should  be  in  proportion 
to  the  resources  of  the  district.  Requisitions  can  only  be  made,  or 
levied,  with  the  authority  of  the  commanding  officer  of  the  occupied 
district. 

57.  The  invader  may  levy,  in  the  way  of  dues  and  imposts,  only 
such  as  are  already  established  for  the  benefit  of  the  state  revenues. 
He  employs  them  to  defray  the  expenses  of  administration  of  the 
occupied  territory,  contributing  in  the  same  proportion  in  which  the 
legal  government  was  bound. 

58.  The  invader  cannot  levy  extraordinary  contributions  of  money, 
save  as  an  equivalent  for  fines,  or  imposts  not  paid,  or  for  payments 
not  made  in  kind.  Contributions  in  money  can  only  be  imposed  by 
the  order,  and  upon  the  responsibility,  of  the  general-in-chief,  or  that 
of  the  superior  civil  authority  established  in  the  occupied  territory; 
and  then,  as  nearly  as  possible,  in  accordance  with  the  rule  of  ap- 
portionment and  assessment  of  existing  imposts. 

59.  In  the  apportionment  of  burdens  relating  to  the  quartering  of 
troops,  and  in  the  levying  of  requisitions  and  contributions  of  war, 
account  is  to  be  made  of  the  charitable  zeal  displayed  by  the  inhabi' 
tants  in  behalf  of  the  wounded. 
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60.  Impositions  in  kind,  when  they  are  not  paid  for  in  cash,  and 
contributions  of  war,  are  autlientic.ited  by  receipts.  Measures 
should  be  taken  to  assure  the  regularity  and  /'ona  fide  character  of 
these  receipts. 

III.  Prisoners  of  War 

The  confinement  ofi prisoners  of  war  is  not  in  the  nature  of  a  penalty 
for  crime;  neither  is  it  an  act  of  vengeance.  It  is  a  temporary  deten- 
tion only,  entirely  without  poial  character.  In  the  following  provisions, 
therefore,  regard  has  been  had  to  the  consideration  due  them  as  prisoners, 
and  to  the  necessity  of  their  secure  detefition. 

61.  Prisoners  of  war  are  the  prisoners  of  the  captor's  government, 
and  not  of  the  individuals  or  corps  who  captured  them. 

62.  They  are  subject  to  the  laws  and  regulations  in  force  in  the 
army  of  the  enemy. 

63.  They  must  be  treated  with  humanity. 

64.  All  articles  in  their  personal  possession,  arms  excepted,  re- 
main their  private  property. 

65.  Every  prisoner  of  war  is  obliged  to  disclose,  when  duly  inter- 
rogated upon  the  subject,  his  true  name  and  grade.  Should  he  fail 
to  do  so,  he  may  be  deprived  of  all,  or  a  part,  of  the  privileges  ac- 
corded to  prisoners  of  his  rank  and  station. 

66.  Prisoners  of  war  may  be  confined  in  towns,  fortresses,  camps, 
or  other  places,  with  an  obligation  not  to  go  beyond  certain  specific 
limits;  but  they  may  only  be  imprisoned  as  an  indispensable  meas- 
ure of  security. 

67.  Every  act  of  insubordination  on  the  part  of  a  prisoner  of  war 
authorizes  the  resort  to  suitable  measures  of  severity  on  the  part  of 
the  government  in  whose  hands  he  is. 

68.  Prisoners  of  war  attempting  to  escape  may,  after  having  been 
summoned  to  halt  or  surrender,  be  fired  upon.  If  an  escaped 
prisoner  be  recaptured  before  being  able  to  rejoin  his  own  army  or 
to  quit  the  territory  of  his  captor,  he  is  only  liable  to  disciplinary 
penalties  ;  or  he  may  be  subjected  to  a  more  rigorous  confinement. 
If,  after  having  successfully  effected  his  escape,  he  is  again  made  a 
prisoner,  he  incurs  no  penalty  for  his  previous  escape.  If,  however, 
the  prisoner  so  recaptured,  or  retaken,  has  given  his  parole  not  to 
attempt  to  escape,  he  may  be  deprived  of  his  rights  as  a  prisoner  of 
war. 
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69.  The  government  having  prisoners  of  war  in  its  hands  is 
obliged  to  support  them.  If  there  be  no  agreement  between  the 
belligerents  upon  this  point,  prisoners  of  war  are  placed,  in  all 
matters  regarding  food  and  clothing,  upon  the  peace  footing  of  the 
troops  of  the  state  which  holds  them  in  captivity. 

70.  Prisoners  cannot  be  compelled  to  take  any  part  whatsoever  in 
operations  of  war.  Neither  can  they  be  compelled  to  give  informa- 
tion concerning  their  army  or  country. 

71.  They  maybe  employed  upon  public  works  that  have  no  direct 
connection  with  the  captor's  military  operations ;  provided,  however, 
that  such  labor  is  not  detrimental  to  health,  nor  humiliating  to  their 
military  rank,  if  they  belong  to  the  army,  or  to  their  official  or 
social  position,  if  they  are  civilians,  not  connected  with  any  branch 
of  the  military  service. 

72.  In  the  event  of  their  being  authorized  to  engage  in  private 
industries,  their  pay  for  such  services  may  be  collected  by  the  au- 
thority in  charge  of  them.  The  sums  so  received  may  be  employed 
in  bettering  their  condition,  or  may  be  paid  to  them,  at  their  release, 
subject  to  deduction,  if  that  course  be  deemed  expedient,  of  the  ex- 
pense of  their  maintenance. 

IV.  Termination  of  Captivity 

The  right  of  detaining  individuals  in  captivity  exists  only  during  the 
continuance  of  hostilities.     Hence  : 

73.  The  captivity  of  prisoners  of  war  ceases,  as  a  matter  of  right, 
at  the  conclusion  of  peace ;  but  their  liberation  is  then  regulated  by 
agreement  between  the  belligerents. 

74.  Captivity  also  ceases,  in  so  far  as  sick  or  wounded  prisoners 
are  concerned,  so  soon  as  they  are  found  to  be  unfit  for  military 
service.  It  is  the  duty  of  the  captor,  under  such  circumstances,  to 
send  them  back  to  their  country. 

75.  During  the  continuance  of  hostilities,  prisoners  of  war  may  be 
released  in  accordance  with  cartels  of  exchange,  agreed  upon  by  the 
belligerents. 

76.  Without  formal  exchange,  prisoners  may  be  liberated  on 
parole,  provided  they  are  not  forbidden  by  their  own  government 
to  give  paroles.  In  such  a  case  they  are  obliged,  as  a  matter  of 
military  honor,  to  perform  with  scrupulous  exactness   the  engage- 
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ments  which  they  have  freely  undertaken,  and  which  should  be 
clearly  specified.  On  its  part,  their  own  government  should  not  de- 
mand or  accept  from  them  any  service  contrary  to,  or  inconsistent 
with,  their  plighted  word. 

77.  A  prisoner  of  war  cannot  be  constrained  to  accept  a  release 
on  parole.  For  a  similar  reason,  the  enemy's  government  is  not 
obliged  to  accede  to  the  demand  of  a  prisoner  of  war  to  be  released 
on  parole. 

78.  Every  prisoner  of  war  liberated  on  parole  who  is  recaptured 
in  arms  against  the  government  to  which  he  has  given  such  parole 
may  be  deprived  of  his  rights  and  privileges  as  a  prisoner  of  war; 
unless  since  his  liberation  he  has  been  included  in  an  unconditional 
exchange  of  prisoners. 

V.  Troops  Interned  in  Neutral  Territory 

//  is  universally  admitted  that  a  neutral  state  cannot,  without  com- 
promising its  neutrality,  lend  aid  to  either  belligerent,  or  permit  them 
to  make  use  of  its  territory.  On  the  other  hand,  considerations  of  hu- 
manity dictate  that  asylum  should  not  be  refused  to  individuals  who 
take  refuge  in  neutral  territory  to  escape  death  or  captivity.  From  these 
principles  the  following  provisions  are  deduced.  They  are  calculated  to 
reconcile,  to  so?ne  extent,  the  opposing  ititerests  involved. 

79.  It  is  the  duty  of  a  neutral  state  within  whose  territory  com- 
mands or  individuals  have  taken  refuge  to  intern  them  at  points  as 
far  removed  as  possible  from  the  theatre  of  war.  It  should  pursue 
a  similar  course  towards  those  who  make  use  of  its  territory  for  war- 
like operations  or  to  render  military  aid  to  either  belligerent. 

80.  Interned  troops  may  be  guarded  in  camps  or  fortified  places. 
The  neutral  state  decides  whether  officers  are  to  be  released  on 
parole  by  taking  an  engagement  not  to  quit  neutral  territory  with- 
out authority. 

81.  In  the  event  of  there  being  no  agreement  with  the  belliger- 
ents concerning  the  maintenance  of  interned  troops,  the  neutral 
state  shall  supply  them  with  food  and  clothing,  and  the  immediate 
aid  demanded  by  humanity.  It  also  takes  such  steps  as  it  deems 
necessary  to  care  for  the  arms  and  other  public  property  brought 
into  its  territory  by  the  interned  troops.  When  peace  has  been  con- 
cluded, or  sooner  if  possible,  the  expenses  occasioned  by  the  intern- 
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ment  are  reimbursed  to  the  neutral  state  by  the  belligerent  state  to 
whom  the  interned  troops  belong. 

82.  The  provisions  of  the  Geneva  Convention  of  August  22,  1864 
(Articles  10-18,  35-40,  59  and  74  above  given),  are  applicable  to 
the  sanitary  staff,  as  well  as  to  the  sick  and  wounded,  who  take 
refuge  in,  or  are  conveyed  to,  neutral  territory. 

83.  Evacuations  of  sick  and  wounded  not  prisoners  of  war  may 
pass  through  neutral  territory,  provided  the  personnel  and  material 
accompanying  them  are  exclusively  sanitary.  It  is  the  duty  of  the 
neutral  state  through  whose  territory  the  evacuation  is  made  to  take 
such  measures  of  safety  and  necessary  control  as  it  may  deem  neces- 
sary to  the  rigorous  performance  of  its  neutral  duty. 


PART  THIRD 

Penal   Sanction 

If  any  of  the  foregoing  rides  be  Tiolated,  the  offending  parties  should 
be  punished,  after  a  judicial  hearing,  by  the  belligerent  in  7vhose  hands 
they  are. 

84.  Offenders  against  the  laws  of  war  are  liable  to  the  punish- 
ments specified  in  the  penal,  or  criminal,  law. 

This  mode  of  repression,  however,  is  only  applicable  ivhen  the  person 
of  the  offender  cart  be  secured.  In  the  contrary  case,  the  criminal  laiv 
is  p07verless,  and,  if  the  injured  party  deem  the  misdeed  so  serious  in 
character  as  to  make  it  necessary  to  recall  the  enemy  to  a  respect  for 
la7i>,  no  other  resource  remains  than  a  resort  to  reprisals.  Reprisals 
are  an  exception  to  the  general  rule  of  equity,  that  an  innocent  person 
ought  7iot  to  suffer  for  the  guilty.  They  are  also  at  variance  with  the 
rule  that  each  belligerent  should  conforjn  to  the  rules  of  7var,  without 
reciprocity  on  the  part  of  the  enemy.  This  necessary  rigor,  hotverer,  is 
modified  to  some  extent  by  the  following  restrictions : 

85.  Reprisals  are  formally  prohibited  in  all  cases  in  which  the 
injury  complained  of  has  been  repaired. 

86.  In  all  cases  of  serious  importance  in  which  reprisals  appear 
to  be  absolutely  necessary,  they  shall  not  exceed,  in  kind  or  degree, 
nor  in  their  mode  of  application,  the  exact  violation  of  the  law  of 
war  committed  by  the  enemy.  They  can  only  be  resorted  to  with 
the  express  authority  of  the  general-in-chief.  They  must  conforn^ 
in  all  cases,  to  the  laws  of  humanity  and  morality. 
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The  American  Intervention  in  Cuba  of  1898 

The  island  of  Cuba  had  been  a  colonial  possession  of  Spain  for 
more  than  four  hundred  years.  The  colonial  government  of  the 
island,  though  at  times  autonomous  in  form,  had  for  nearly  half 
a  century  been  unacceptable  to  the  people  of  Cuba.  As  a  result, 
uprisings  had  become  frequent,  some  of  which  had  resulted  in  the 
establishment  of  revolutionary  governments,  none  of  which,  how- 
ever, had  given  sufficient  promise  of  stability  or  permanence  to 
entitle  them  to  general  international  recognition. 

Public  order  had  been  so  seriously  disturbed  during  the  last  de- 
cade of  the  nineteenth  century  as  to  attract  international  attention 
to  the  internal  affairs  of  the  island.  As  a  result  of  these  conditions, 
accentuated  to  some  extent  by  the  destruction  of  the  battle-ship 
Maine  in  the  harbor  of  Havana,  the  Congress  of  the  United  States 
adopted  a  conditional  declaration  of  war,  on  April  20,  1898,  recog- 
nizing the  independence  of  the  people  of  Cuba,  and  demanding 
that  the  Government  of  Spain  should  relinquish  its  authority  over 
the  island,  and  withdraw  its  land  and  naval  forces  from  Cuba 
and  Cuban  waters.'  The  declaration  contained  an  express  dis- 
claimer of  any  desire  or  intention  on  the  part  of  the  United  States 
to  secure  territorial  aggrandizement,  or  to  exercise  sovereignty, 
jurisdiction,  or  control  over  the  island,  save  with  a  view  to  its 
pacification;  and  asserted  its  determination,  when  that  purpose 
had  been  accomplished,  to  leave  the  government  and  control  of 
the  island  to  its  people. 

Combined  land  and  naval  expeditions  were  directed  against 
Cuba,  Porto  Rico,  and  the  Philippine  Islands,  and,  after  con- 
siderable successes  had  been  gained  by  the  fleets  and  armies  of 
the  United  States,  a  general  armistice  was  agreed  upon,  through 
the  good  offices  of  the  French  Republic,  on  August  12,  1898,  in 
the  operation  of  which  further  hostilities  were  desisted  from  and 
the  negotiation  of  a  treaty  of  peace  was  provided  for. 

The  war  was  terminated  by  a  treaty  of  peace  negotiated  at  Paris 
by  duly  authorized  plenipotentiaries  of  the  belligerent  Parties  on 

1  Joint  Resolution  No.  24,  April  20,  1898  (30  Stats,  at  Large,  738)- 
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December  10,  1898;  in  conformity  to  the  terms  of  the  treaty,  Porto 
Rico  and  the  Philippine  Islands  were  ceded  to  the  United  States, 
in  consideration  of  the  cash  payment  of  $20,000,000.  Sovereignty 
over  the  island  was  relinquished  to  the  United  States,  where  it 
remained  until  May,  1902,  when  a  government,  republican  m  form, 
was  established  under  the  qualified  protection  of  the  government 
of  the  United  States.' 


Intervention  of  the  United  States  in  Cuba  in   1906 

When  a  republican  government  was  established  in  the  island 
of  Cuba,  as  a  result  of  the  armed  intervention  which  was  under- 
taken by  the  United  States  in  1898,  with  a  view  to  the  pacification 
of  the  island,  a  clause  was  inserted  in  the  constitution  of  the  re- 
public, supported  by  a  formal  stipulation  in  the  treaty  with  the 
United  States  of  May  22,  1903,  in  the  operation  of  which  the 
United  States  became  charged  with  the  duty  of  intervening  with 
a  view  to  the  "  preservation  of  Cuban  independence,  the  mainte- 
nance of  a  government  adequate  for  the  protection  of  life,  property, 
and  individual  liberty,  and  for  discharging  the_  obligations  with 
respect  to  Cuba  imposed  on  the  United  States  by  the  Treaty  of 
Paris  of  December  10,   1898." 

In  1906  an  internal  situation  existed  in  the  island  which  led 
President  Palma  to  represent  that  a  case  had  arisen  calling  for  the 
intervention  stipulated  for  in  the  Treaty  of  1903.  With  a  view 
to  give  efTect  to  the  requirements  of  that  instrument,  the  Presi- 
dent of  the  United  States,  in  1906,  established  an  intervening 
government  and  occupied  the  island  of  Cuba  by  a  detachment 
of  land  and  naval  forces. 

The  government  so  established,  thcjugh  civil  in  form,  was,  in 
fact,  a  government  of  military  occupation,  which  assumed  control 
and  direction  of  all  branches  of  administration,  and  addressed  itself 
to  the  remedy  of  the  abuses  which  had  given  occasion  for  the  in- 
tervention. Internal  peace  has  been  restored,  and  a  substantial 
revision  of  the  laws  regulating  suffrage,  municipal  control,  and 
general  executive  administration  have  been  prepared  and  are 
now  undergoing  examination  and  discussion,  with  a  view  to  their 
submission  t<j  the  electors  at  the  election  to  be  held  in  the  near 
future  ' 

',30  Stats,  at  LarKc,  1742;  Treaties  in  Chas.  E.  Magoon,  of  Provisional  Adminis- 
Foree,    i()04,    722.  tration  from  October  1,3,  1006,  to  Decem- 

2  Sec     report    of     Provisi'jiial    Governor       her   12,  kjo?  (Havana,  ii;o7). 
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Bombardments 

These  operations  have  been  made  the  subject  of  regulation  in 
the  Conventions  of  1899  ^^^  1907  at  The  Hague,  in  which  the 
attack  or  bombardments  of  open  or  undefended  towns,  either 
by  land  or  naval  forces,  is  forbidden;  towns  otherwise  undefended, 
in  front  of  which  submarine  mines  are  laid,  with  a  view  to  pre- 
vent the  approach  of  ships-of-war,  are  not  brought  within  the  cate- 
gory of  fortified  places  by  the  mere  fact  of  the  presence  and  em- 
ployment of  such  means  of  defence. 

Before  the  bombardment  of  a  fortified  place  begins,  the  com- 
mander of  the  attacking  forces  is  required  to  do  all  in  his  power  to 
warn  the  authorities;  he  is  also  required  to  take  all  necessary 
steps  to  spare,  as  far  as  possible,  buildings  dedicated  to  religion, 
science,  art,  or  to  charitable  purposes,  as  well  as  historic  monu- 
ments, hospitals,  and  places  where  the  sick  and  wounded  are  col- 
lected; provided,  always,  that  the  protected  buildings  are  not 
used  by  the  defence  for  military  purposes.  It  is  also  made  the  duty 
of  the  commander  of  a  besieged  place  to  indicate  the  presence  of 
buildings  as  above  described  by  distinctive  visible  signs,  which 
he  is  required  to  notify  to  the  enemy  before  they  are  placed  in 
position.  The  sign  agreed  upon  by  the  Convention  consists  of  a 
large  rectangular  panel,  divided  by  a  diagonal  line  into  two  tri- 
angular portions,  the  upper  portion  being  colored  black  and  the 
lower  portion  white.' 

The  Internment  of  Prisoners  of  War 

The  term  "internment,"  as  used  in  the  Geneva  Convention  of 
1906  and  The  Hague  Conventions  of  1899  and  1907,^  correctly 
describes  the  nature  and  extent  of  the  restraint  which  may  be  im- 
posed upon  a  prisoner  of  war  whose  conduct  is  such  as  to  warrant 
that  form  of  restraint. 

The  rules  of  war  authorize  a  belligerent  to  require  them  to  per- 
form a  certain  amount  of  labor,  as  a  reimbursement  of  the  cost  of 
their  support.  No  labor  may  be  required  of  them,  however,  that 
is  calculated  to  assist  the  captor,  directly,  in  his  military  opera- 
tions. In  recent  times  the  practice  has  been  to  require  no  ser- 
vices of  prisoners  of  war  except  such  as  have  contributed  directly 
to  their  comfort  and  welfare.'     By  the  terms  of  The  Hague  Con- 

'  For  text  of  Convention,  see  Appendix  '  I  Guelle,  pp    200-202;  Hall,  §  132:  IV 

F,  Convention  No.  9.  Calvo,  §§  2147,  2148;  Article  6,  Conventwn 

2  For  text  of  Convention,   see  Appendix  of  the   HaRue,    1899;  VII   Pradier-Fodere, 

F.  Conventions  Nos.  4  and  10.  §§  2805,  2806. 
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vention  the  rates  to  be  paid,  when  labor  is  required  of  prisoners, 
are  those  prescribed  by  the  law  of  the  state  which  holds  them  in 
captivity.  In  the  absence  of  such  legislation,  they  are  to  be  paid 
at  rates  commensurate  with  the  work  done.' 

A  prisoner  of  war  who  has  effected  his  escape,  and  has  reached 
neutral  territory,  retains  while  there  the  personal  freedom  which 
he  has  acquired  as  the  result  of  his  escape ;  he  may,  therefore,  elect 
whether  he  leave  or  will  remain  in  the  neutral  territory  on  which 
he  has  found  refuge.  Should  he  elect  to  remain,  the  neutral  gov- 
ernment may  assign  him  a  place  of  residence.  A  similar  conse- 
quence ensues  in  respect  to  prisoners  of  war  held  by  forces  of  the 
enemy  who  are  themselves  seeking  refuge  in  neutral  territory. 
Prisoners  so  held  become  free  so  soon  as  they  pass  the  neutral 
boundaries.  Captured  property  in  the  possession  of  such  refugees 
passes  into  the  control  and  custody  of  the  neutral  government,  by 
whom  it  is  held  in  trusteeship  for  the  real  owner.* 

'    1  See  Appendix  F,  Convention  No.  4  '  See  Appendix  F,  Convention  No.  5. 
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Acquisition  of  territory,  66,  67. 

Accretion,  66. 
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Occupation,  66. 
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putes, 250-269,   554-569- 
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Arbitration,  255-262. 
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Forcible  measures,  262-270. 
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262,   554-569. 

Pacific  blockade,  267-270,  477. 

Procedure,   255. 
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Geneva    Arbitration) . 
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Asylum  to,   118,  119. 

Definition,    151. 

Disabilities  of,  152-156. 

Domicile,   156-165. 
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Military  service,  i  54. 
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Treatment  of,   152-156. 
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Expatriation,  effect  on,  143-151. 
Forfeiture  of,  139,  143-151. 
Indelible,  144. 
Loss  of,  138,  139,  143-151. 
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143- 
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Definition,   242. 
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Unequal,  242. 
Alter nat,  use  of  the,  2^4. 
Ambassadors    {see    Ministers),    87, 
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208. 
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Ministers  resident,  194,  195. 
Naval  attaches,  210,  21  r. 
Nuncios,   195. 
Origin,  190,  191. 
Privileges,    199-210. 
Rank,   194,   195. 
Reception  of,   196. 
Religious  worship,  20S,  209. 
Representative     character,     194, 
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191,   192. 
Salutes  to,   129-13 1. 
Sending,  manner  of,  195,  196. 
Suspension  of  functions,  198. 
Termination  of  mission,  19S,  199. 
Titles,   195. 

Visits  of  ceremony,  130-134. 
American  instructions  for  the  gov- 
ernment of  armies,  503-529. 
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Diplomatic  adjustment,  250-254. 
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Procedure,  253-255,   547-550- 
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Angary,  right  of,  436,  437. 
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Antwerp,  laws  of  {see  Sea  Laws),  9. 
Approach     to     verify     nationality, 
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international  law,  24.  25. 
Arbitration,     international,     treaty 
regulating,  259-261,  554-569. 
Agreement  as  to,  259.      {See  Ap- 
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Decision,  260,  549. 
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Inquiry,    international    commis- 
sion of,  258,  556-559. 

Judgment,  260,   566. 

Mediation,   254,  257,   554,   555. 

Parties,    259. 

Permanent     tribunal,     259-261, 
560-569. 

Permanent    judicial    court,    261, 
262,  617-622. 

Preliminary  treaty,   259. 

Procedure,   259-261. 

Reservation  of  the  United  States, 
260,  261. 

Umpire,  561,  564. 
Arbitration  at  Geneva,  see  Geneva 

Arbitration. 
Arbitration     Convention     of     The 
Hague,  259-261.   552-569. 

Accessions  to,  568. 

Composition     of     tribunal,     259, 
560. 

Decision,  260,  566. 

Good  offices,    554. 
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Mediation,    554.    555. 
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Arm-badge    {see    Geneva    Conven- 
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Armed  neutrality,  394,  395. 
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ity. 
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Government  of,  84. 
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Supply  of,  85. 
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521-523- 
General,  339-341. 
Special,   339-341- 
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Arms  forbidden  in  war,  298,  299. 
Art,  protection  of  works  of,  in  war, 

306,  507,  559. 
Artillery,    recommendation    of    the 

First  Hague  Conference,  551. 
Assassination    prohibited    in    war, 

523- 
Asylum,   1 18-122,  422,  423. 

Admission  of  aliens,  118,  119. 

Aliens,  treatment  of,  118,  119. 

Creole,  case  of  the,  120,  121. 

Extent  of  right,  118.  119. 

Legationary,   209,   210. 

Maria  Lus,  case  of  the,  121, 
122. 

Political  refugees,   119. 

Public  armed  vessels,  82,  422,  432. 

Shipwrecked  sailors,   120. 

Troops,   422,   430. 

Vessels,  in  distress,  120. 

War  right,  422,  423,  432. 
Attaches,  see  Ministers. 

Duties,  210,  21 1. 

Military,  210,  211. 

Naval,  210,  211. 
Attack  of  places,  301-303,   566. 

Duty  of  commanders,  302,  303. 

Notice  of  bombardment,  301, 
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Surrender,  303,  304. 
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Opinions  of,  26,  27. 
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27. 
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De  Martens'  statement  of  prin- 
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Definition  of,   104. 
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Balloons,   299,   615. 

Employes  not  spies,  299. 

Use  of,  in  war,  299. 
Baltimore,  case  of  the,  80-82. 
Bar-shot  prohibited  in  war,  299. 
Belligerency,   275-279. 

Recognition  of,  276-278. 
Belligerent    right    of    search,    478- 

.497- 
Belligerents  (see  War),  275,  276. 

Intercourse  of,  in  war,  336-339. 

Neutrals,  276. 

Recognition,    276-279. 
Bibliography  of  international  law, 

3°- 
Blockade,  472-482. 
Breach  of,   472-474. 
Constructive,  470,  471. 
De  facto,  474—477. 
Declaration  of  Paris,  rule  of,  474. 
Definition,   472. 
Duration  of  penalty,  478. 
Egress,  breach  of,  by,  478. 
Endorsement   of,   475. 
Establishment  of,  474-477. 
Ingress,  breacli  of,  by,  478. 
Innocent  entrance  and  e.xit,  477. 
Notification  of,  475. 
Pacific,  267-270,  481. 
Paper,  474,  note. 
Penalty    for    violation     of,    478- 

481. 
Proclamation  of,  475. 
Public  armed  vessels,  477. 
Raising  of,  480. 
Restriction  on  neutral  commerce, 

449.  472- 
Right  to  establish,  472,  473. 
Termination,   480. 
Validity  of,  474-477. 
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476-480. 
Warning   to  neutral   ships,   474- 

T.       '^77- 

Boarding-party  (see  Search),  485. 
Visits,  in  peace  (see  Ceremonial) , 

130- 
Bombardment  of  sea-coast  towns, 

501. 
Cfjnvcnlion  of  The  Hague,  respect- 

iii.i;,   5()2. 
Bombardment  of  undefended  towns, 

301,  302,  579,  592. 
Booty    ( see    Cai>tured    Property ) , 

510- 
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Boundaries,  see  States;     Territory, 

44-54- 

Artificial,  44. 

Bays,   45. 

Coast  line,  45. 

Definition,  44. 

Establishment,  44. 

Gulfs,  45. 

Marine  league,   54-56. 

Natural,  44. 

Navigable  rivers  as,  46-54. 

Oceans,  45. 

Rivers,  46,  47. 

Seas,  45. 

Straits,  59,  60. 

Water,  44,  45. 
Bounty  {see  Head  Money),  373. 
Brassard  {see  Geneva  Convention), 

538. 
Bullets,  explosive,  prohibited,  298, 

299.  547.  550,  564- 
Declaration    of     St.     Petersburg 
concerning,  538,  539. 
The  Hague,  547. 
Bureau  of  information  as  to  prison- 
ers of  war,   576. 

Cables,   submarine,  regulation  of, 

by  treaty,  64,  585. 
Canals  {see  Ship  Canals),  62.  64. 
Canon    law,   {see  Roman   Church), 

13- 

Capitulations,  241,  339,  581. 

Character,  339. 

Parties,   339. 

Purpose,  339. 
Captured    property   on   land,    310, 

311- 
Booty,  310,  311. 
Title  to,  310,  311. 
Captures  at  sea,  357-375. 
Authority  for,  358-361. 
By  whom  made,  360. 
Crews  of   captured   vessels,   363, 

599- 
Domicile  of  owners,  373-375. 
Duty  of  captor,  363-363. 
Exemptions    from    capture,   374, 

375.   597-599- 
How  effected,  361,  362. 
Legality     of,     how     determined, 

^   369.-375- 
Locality  of,  360,  361. 
Nationality  of  owners,  373-375. 
Ships,  373-375- 


Neutral  waters,  360,  361. 
Postliminy,  366-369. 
Prize,   361-363. 

Courts,  369-375. 

Crews,  362,  363. 
Ransom,  363-369. 
Recapture,  303-309. 
Restrictions    on    right,    374,  375, 

597-599- 
Right  of,  358,  359. 
Salvage,  367,  368. 
Title  to,  in    whom    vested,   361, 

362,  369.  370. 
Validity     of,     how     determined, 

369-375- 

When  complete,  361,  362. 

Where  made,  360,  361. 
Caroline,  case  of  the,  loi,  102. 
Cartels,  241,  316,  317,  339. 

Construction,  316. 

Parties,  339. 

Purpose,  316.  339. 

Ships,  317. 
Caste,    distinction    of,    not    recog- 
nized, 186. 
Causes  of  war,  272,  273. 

Moral     considerations     involved, 

273.  274.. 
Responsibility  for,  273. 
Ceremonial : 

Ambassadors,  129-134. 

Anniversaries,  national,  133. 

Consuls,    129-134. 

Diplomatic  officers,  129-134. 

Maritime,  128-131. 

Military,   124-134. 

Origin    and    extent    of   practice, 

124—126. 
Salutes,  129,  130,  132-134. 
Visits,  130-134. 
Certificates  of  origin  {see  Passports) , 

163,  164. 
Charges   d' Affaires   {see  Ministers), 

190— 211. 
Chain-shot,  299. 
Chesapeake,  case  of  the,  427. 
Chivalry,  institution  of,   12,   13. 
Influence    on    international   law, 
12,  13. 
Christianity,  influence  of,  on  inter- 
national law,   13-16. 
Christina,  Queen  of  Sweden,  case  of, 

86,   note. 
Church,  influence  on  international 
law,  13,  14. 
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Canon  law,    13. 
Ecumenical  councils,  13,  14. 
Relations    of,    to    Holy    Roman 

Empire,   14,   15. 
Papacy,    13-15. 
Churches,    protection    of,    in    war, 

.  5?7-. 
Civil  jurisdiction,  exemptions  from, 

199—210. 
Civil    status    of    individuals    deter- 
mined by  domicile,  13 6-1 38. 
Civil  war  (see  War),  274,  523. 
Citizens: 

Allegiance,   135,   136. 

Civil   status,    136-138. 

Classification,   138. 

Definition,   135,   136. 

Domicile,    136-138. 

Duties,  32,   136-138. 

Expatriation,    1 43-1 51. 

Extra-territorial  protection,  136. 

Heinrichs,  case  of,  147,  148. 

Koszta,  case  of,  148-150. 

Largomarsini,  case  of,  150. 

Legal  status  of,   136-138. 

Native-horn,  138. 

Naturalized,  138-151. 

Participation  of,  in  government, 
31,  32,   136. 

Political  status,   136-138. 

Privileges,   135,   13S. 

Suffrage,  31,  32.   136. 

Synonymous   with   subject,    135, 
136. 

Ungar,  case  of,   151. 
Citizenship,   135-151. 

Acquisition,   135,   139-142. 

Birth,   138,   139. 

Children,    139. 

Classification,   138. 

Definition,   135,   136. 

Distinguished  from  domicile,  136- 

i3«.  .157- 
Expatriation,   143-151. 
Forfeiture,  139,  143-151. 
How   determined,    137,    157. 
Loss  of,  139,  143,  151. 
Native  born,    138. 
Nativity,  138,  139. 
Naturalized   citizens,    139-151. 
Passjjorts,    163,    164. 
Persons  included,   135,   136. 
Proof  of,   137,   i43-»5'.   '57- 
Renunciation  of,    139,    143^151. 
Subjects,  135,  136." 


Claims  of  subjects  for  injuries  re- 
ceived abroad: 
Based    on    mob    violence,    351, 

^  352. 

Based  on  war,  350-354. 

Damages,    when   awarded,    351- 

353- 
Diplomatic     presentation,     250- 

254. 
Duty  of  a  state  respecting,  3  50 

354- 

Local  tribunals,  resort  to,  96,  97. 

Method  of  presentation,  250-254. 

Mob  violence,  353,  354. 

Procedure,   250-254. 

War,  claims  based  on,  350-354. 
Claims    to   exclusive    dominion    on 

high  seas,  57,  58. 
Classification  of  international  law, 
27-29. 

Basis,   27,   28. 

Conventional,   29. 

Customary,   29. 

Natural,  28. 

Positive,  28. 
Classification  of  wars: 

Civil,   274. 

Conquest,  274. 

Defensive,   274. 

External,  274. 

Independence,  274. 

Insurrection,   274. 

Internal,  274. 

Offensive,   274.  " 

Opinion,   274. 

Rebellion,  274. 

Subjugation,   274. 
Closed  seas,  58,  59. 
Coast  fisheries,  60,   507-599. 
Codes    of    maritime    law    (see    Sea 

Laws),   8-10. 
Codification    of    international    law. 

Codification  of  rules  and  usages  of 
war: 
American  instructions,   525. 
Conventions  of  The  Hague,  572, 

.    583. 

Institute   of   International    Law, 

<>23- 

Collective  naturalization,   140. 
C(jllective  jjcnalties,  324,  325. 

How  im])osed,  324,  325. 

Puri)<)sc,  324,  325. 

Restriction  on,   325. 
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Combatants,  312. 
Comity,  92,  122. 

Conflict  of  laws,  based  on,   181- 
188. 

Duties,  92. 

Exterritoriality,  based  on,  74-89. 

Extradition  by,   167. 

Moral  claims,  92. 
Commerce,   influence   of,    on   inter- 
national law,  8-10. 

Revival  of,  8-10. 

Sea  laws,   8-10. 
Commercial  intercourse,    122-124. 

How  far  a  right,  123,  124. 

Not  compellable,   123,   124. 

Regulation  of,    123,    124. 

Restrictions  on,  123,  124. 
Commission  of  inquiry,  258,  556. 
Communities,     collective    responsi- 
bility of,  in  war,  324,  325. 

Offences,  324. 

Punishment,  324,  325. 

Responsibility,  324,  325. 
Concert  of  Europe,  108,  109. 
Confederations : 

Constitution,  37,  38. 

Formation,   38. 

Rule    for    determining    strength 
of,  38. 

Strong,  37,  38. 

Unions,   37,  38. 

Weak,  37,  38. 
Conferences   {see  Congresses),    230, 

231- 
Conflict  of  international  rights,  2  50- 
270. 

Adjustment  of,  250-262. 

Amicable  settlement,  250,  256. 

Arbitration,    255-256. 

Diplomatic  adjustment,  250-  254. 

Embargo,  266,  267. 

Forcible  measures,  263-270. 

Good  offices,  254,  257,  258. 

International  arbitration,  2  59-263. 

Mediation,   254,   257. 

Moderation,  duty  of,  253,  254. 

Pacific  blockade,  267-270. 

Reprisals,   264,   265. 

Retorsion,   263,   264. 
Conflict  of  laws,  181-188. 

Aliens,  capacity  of,    185-187. 

Based  on  comity,   182. 

Capacity,  rules  respecting,  186. 

Caste,  no  extra-territorial  effect, 
185-187. 


Comity,  basis  of,  182. 

Contracts,    186,    187. 

Decedents,  estates  of,  186. 

Deflnition,   i8i,   182. 

Domicile.  185-187. 

Foreign  judgments,   187-189. 

History,    182-185. 

Judgments,  extra-territorial  effect 
of,  187-189. 

Jus  gentium,  184. 

Lex  rei  sites,  186. 

Limitation  on  practice  of;    185- 
187. 

Origin,    182-185. 

Persons,  domicile  of,  186,  187. 

Process,   186,   187. 

Property,  186. 

Rank,  no  extra-territorial  effect, 
1S6. 
Congresses,  230,  231. 

Composition,   230. 

Conclusions  of,  230. 

Declarations,  230. 

How  called,   230. 

Naines,  231. 

Procedure,   230. 

Purposes,  230. 

Record,  230. 

Treaties,   230. 
Conquered  territory: 

Allegiance    of    inhabitants,    346, 

Changes    in    political    laws,    348, 

349- 
Treaties  respecting,  342-349. 
Uti  possidetis,  rule  of,  344,  345. 
Conquests,   344-349. 

Effects    of,    on    local    laws,    348, 

349-  . 

Private  property,  345,  346. 
Public  property,  345,  346. 
Treaties  respecting,   342-349. 
Uti  possidetis,  rule  of,  344,  345. 
Conscripts,  289,  290. 
Consent  of  nations,  as  a  source  of 
international  law,  2,  3. 
Express,  2,  3. 
Tacit,   3. 
Consolato  del  Mare  {see  Sea  Laws), 
8,  9- 
Rules  of,  as  to  captures,  380,  381. 
Constitution,  case  of  the,  81,  82. 
Constitutional  governments,  32,  33. 
Constructive  blockades,    474,   note, 
475- 
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Consular  agents  (sec  Consuls),  211- 

221. 
Consular  jurisdiction  {see  Consuls), 
218-221. 

Appeals  from,  221. 

Based  upon  treaties,  218,  219. 

Civil,    219-221. 

Criminal,    219-221. 

Effects,  218,  219. 

How  obtained,   219. 

Reasons    for    its    exercise,     218, 
219. 

Sources,   218-220. 

Where  exercised,   218-220. 
Consuls,   2 1 1-22 1. 

Amenable    to    local    jurisdiction, 
218. 

Appointment,  213. 

In  United  States,  214,  215. 

Classification,    213. 

Consular  agents,  213. 

Jurisdiction,   218-221. 

Consuls-general,  218. 

Duties,  215,  216. 

Exequatur,  213. 

Exterritoriality,  in  case  of,   88. 

History  of  consular  office,   211- 
213. 

Honors  to,   129-134. 

Jurisdiction  over,   213-218. 

Privileges,   216,   217. 

Salutes  to,    129-131. 

Visits  of  ceremony,   130-134. 
Consuls-general  (see  Consuls),  211- 

221. 
Continuous    voyages    (see    Contra- 
band), 466-468. 
Contract     debts,      convention     re- 
specting,  261,   569,   571. 
Contraband  of  war,  449-471. 

Application  of  rules  of,  455-463. 

Character  of  restriction,  449. 

Continuous  voyages,  466-468. 

Definition,   449. 

Destination  of  goods,  456-463. 

Field's  rule,  454. 

History,  450-452. 

Liability  to  cai)ture,  449,  450. 

Locality  of  captures,  449,  450. 

Occasional  contraband,  46S-470. 

Penalty,  463-466. 

Peter hofj,  case  of  the,  462,  463. 

Prc-emf)tion,  470,  471. 

Restrictions    on     neutral     trade, 
449- 


Rules  for  determining,  452-458. 
Rules  of,  application  to  individ- 
uals, 450. 
Seizures    of,    where     made,    449, 

45°- 

Ship,  how  affected  by,  464-466. 

Springbok,  case  of  the,  460-462. 

What  constitutes,  452-458. 
Contracts,   foreign    (see  Conflict   of 
Laws),   185. 

Execution  of,   185. 

Performance ,   185. 

Remedies  for  breach,  185. 

Validity  of,  how  determined,  185. 
Contracts  of  states   (sec  Treaties) , 

224,  225. 

Claims     under,     how    presented, 

225,  226. 
Corporations,  224,  225. 
Parties  to,  224,  225. 
Remedies   for   violation   of,    225, 

226. 
Violations  of,  225. 
Contractual  debts,  treaty  respecting, 

261,  569-571. 
Contributions     ( see     Requisitions) , 
310. 
By  whom  levied,  310. 
Character,   310. 

How  levied  and  collected,  310. 
Indemnities,   310. 
Prohibition  respecting,   592. 
Conventional  law  of  nations,  29. 
Conventions  (.ve^ Treaties) ,  223-249. 
Conversion  of  merchant  ships  into 

vessels-of-war,  294,  587. 
Convoy,   488-491. 

Assertion  of  right  by  Baltic  pow- 
ers,  488,  489. 
Attitude   of   the    United    States, 

49  o- 
History,  488,  489. 
How  exercised,   488-490. 
Maria,  case  of  the,  485. 
Origin,  489. 
Correspondence,      see       Diplomatic 

Correspondence . 
Courtesy  (see  Comity;  Ceremonial), 

124-134. 
Courts-martial,   320-321. 
Jurisdiction,  320. 
Spies,  321. 
Creation  of  states,  41,  42. 
Credence,  letter  of    (see  Ministers), 
196. 
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Character  of,   196. 
Presentation,   196. 
Purpose,   196. 
Creole,  case  of  the,  120,  121. 
Crews  of  enemy  merchant  vessels, 
363,  364,   599. 
Neutral  merchant  vessels,  3  63 ,  599. 
Crimes,  69-74. 

In  theatre  of  war,  319,  509,  513. 
Jurisdiction  over,   69-74. 
On  high  seas,  70.  71. 
On  merchant  ships,   69-74. 
On  public  armed  vessels,   74-77- 
Criminal  jurisdiction,  166,  172. 
Exemption     of     diplomatic    em- 
ployes,  199-210. 
Extra-territorial,  70. 
Cuba,    intervention    in,    102,    note, 

638,  639. 
Custom  as  a  source  of  international 

law,   23. 
Customary  law  of  nations,  29. 
Customs  dues,  exemption  of  Minis- 
ters from,  209. 
Customs    of    Amsterdam    {see    Sea 

Laws),  9. 
Cutting,  A.  K.,  case  of,  170-172. 

Danish  sound  dues,  59,  60. 
Danube,  case  of  the,  48-50. 
Dark    Ages,    effects    of,    on    inter- 
national law,  7. 
Decedent,  estate  of,  how  disposed 

of,  186. 
Decisions    of    municipal    courts    as 
sources  of  international  law,  25. 
De  facto  governments,  34. 

Recognition  of,  34. 
De  jure  governments,  34. 
Declaration  of  Paris,  294,  295,  384- 
387,  542-545. 
Accessions  to,  384,  385,  536,  537. 
Binding  force,  385,  536,. 537- 
Blockade,  clause  respecting,  384, 

536. 
Contraband,     clause     respecting, 

384,  536; 
Enemy  ships,  clause    respecting, 

384,  536. 
History,  384,   536. 
Neutral  goods,  clause  respecting, 

^384,   536. 
Parties  to,  384. 
Privateering,  384-386,  536. 
Requirements  of,  384. 


United    States   not   a   party   to, 

384-387- 
Declaration  of  St.  Petersburg,  544, 

545-  .  , 

Limitation  on  size  of  explosive 

projectiles,   544,   545. 
Declarations  of  the   Hague  Confer- 
ence of  1899,  546-551 ;  of  I907' 
615-617. 

Asphyxiating  gases,   use  of  pro- 
jectiles for  diffusion  of,   547. 

Balloons,      throwing     projectiles 
from,   547. 

Bullets  which  expand  or  flatten 
easily,   547.  55°- 
Declaration  of  war  {see  War),  279- 
281,   571. 

By  dependencies,  279,  280. 

Effects,    282-286. 

Former  practice  respecting,  280. 

Hague  rule,   281,  note,   571. 

Not  necessary,   281. 

Recognition  of  existence  of  war, 
280. 

Right  to  make,  279,  280. 
De  ^Iartens'  definition  of  balance  of 

power,   106,  107. 
Dependent  states,  37-39. 

Confederations,  37.  38. 

Dependencies,  37,  38. 

Protectorates,  38,  39. 

Spheres  of  influence,    109,    no. 
Desertion   to   the   enemy,   penalty, 

509- 

Conveyance  of,  by  neutral,  461- 
464.  _ 

Definition,   442. 

Destination,    442. 

Diplomatic,  444. 

Mails,   444-446. 

Penalty,  441,  442. 

Trent,  case  of  the,  446,  447. 
Destruction  of  captured  vessels,  364, 

365.  _ 
Devastation,  304,  305. 

Practice,  304. 

Rule,  304,  305. 
Development  of  international  law : 

Chivalry,  12,  13. 

Christianity,   13,   14. 

Commerce,  8-10. 

Dark  ages,  7. 

European    monarchies,    rise    of, 
15,  16. 

Feudal  system,  11,  12. 
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Greece,  5. 

Grotius,  influence  of,  16-20. 

Maritime  law,  S-io. 

Oriental  monarchies,  4. 

Papacy,   13.   14. 

Revival  of  commerce,  8-10. 

Roman  law,  20-22. 

Sea  laws.  8-10. 
Diplomatic    adjustment    of    differ- 
ences.  250-254. 

Claims,  250,  251. 

Evidence,  252. 

Investigation,  252. 

Moderation    duty  of,  253,  254. 

Presentation  of  case,  252,  253. 

Procedure,  252,  253. 

Settlement,  253,  254. 
Diplomatic     correspondence     as    a 
source  of  international  law,  25. 

Confidential   character,   25. 

Language  employed,  197, 198,  233. 

Publication,   25. 

State  papers,  25,  26, 
Diplomatic  language,  197,  198,  233. 
Diplomatic    officers,    see    Ministers 
and   Consuls. 

Appointment,  195,  196. 

Ceremonial,  129,  134. 

Classification,   193. 

Duties,  197,  198. 

Honors  to,   129-134. 

Immunities,    199-210. 

Privileges,    199-210. 

Salutes  to,   129-13  i. 

Visits  of  ceremony,  130-134. 
Disarmament,  recommendation  re- 
specting, 1899,  551;  1907,  616. 
Discovery,   vessels  engaged  in,  ex- 
empt from  capture,  375. 
Disputes,    settlement    of,    250-270, 
552-569- 

Arbitration,  255-263,  552-569. 

Commissions     of     inquiry,     258, 

.259.  55f>.   559- 
Diplomatic  adjustment,  250-254. 
Embargo,  266-267. 
Forcible     measures     of     redress, 

263-270. 
Mediation,  255,  259,  541,  542. 
Moderation,  duty  of,  255. 
Pacific  blockade,  267-269,  481. 
Peaceable    measures    of    redress, 

250-263. 
Reprisals,   264,   265. 
Retorsion,  263,  264. 


Distinctions    of    rank,    not    recog- 
nized at  international  law,  186. 
Distress,    vessels   in    (sec    Asylum) , 

120. 
Distribution  (see  Prize),  372,  373. 
Divisions  of  international  law: 

Basis  of  classification,  27,  28. 

Conventional,    29. 

Customary,    29. 

Natural,  28. 

Positive,    28. 
Divorces,    foreign    {see   Conflict    of 

Laws),   185. 
Domicile : 

Acquisition  of,    158. 

Actual  residence  required,   158. 

Aliens,   1 51-156. 

Animo  manendi,  158. 

Banishinent,    159,   160. 

Civil  status,  136,  137. 

Changes  of,  how  made,  161,  162. 

Child,    160. 

Choice  of,  163. 

Conditions  of,  158-162. 

Conflict  of  laws,  185-187. 

Constrained  residence,    159,   160, 

Consuls,    160. 

Definition,    157. 

Dependent  persons,    160. 

Diplomatic  officers,    159. 

Distinguished    from    citizenship, 

136,   137.   157- 
Domiciled  strangers,  156. 
Double,  158. 
Exiles,  159,   160. 
Infant,   160. 
Inferior  per.sons,  160. 
Legal  status,  determined  by,  136, 

137- 
Kinds  of,  162,  163. 
Military  and  naval  officers,   160. 
Nativity,   162,  163. 
Nature  of  relation,  156,  157. 
Of  origin,  162,  163. 
Owners  of  captured  vessels,  373- 

37  5-        . 
Presumi)tions  as  to,   160.  161. 
Private    international   law,    185— 

187. 
Public  officers,  159,  160. 
Residence  required,    158,   159. 
Reversion  of,  160,   162,  163. 
Rules  of,   I  58-162. 
Subordinate  persons,  160. 
Wife,   j6i. 
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Droit  d'angarie,  436,  437. 

Droit  d'aubaine,  152. 

Droit  de  detraction,  152. 

Duty  of  non-interference,  98,  99. 

Ecumenical  councils   {see  Roman 

Church),  13,  14. 
Effects  of  a  state  of  war,  282-286. 
On  belligerents,  282. 

Citizens,  282-285,  288. 
Enemy  merchant  ships,  284. 
Neutrals,  281. 
Property,  283-285. 
Treaties,  285.  286. 
Embargo,  266,  267. 
Embassies  {see  Legation),  190-210. 
Enemy  property  on  land,  see  Mili- 
tary Occupation. 
Booty,  310,  311. 
Classification,  306. 
Contributions,  310. 
Private,  306,  307,  312,  313. 
Public,  306. 
Requisitions,  308,  309. 
Treatment,  283,  306-313. 
Enemy  property  at  sea  {see  Mari- 
time Capture),  357-375,   384- 

387.  .     ,     . 

Enforcement  of  treaty  stipulations, 

94.  95.   102. 
Enlistment  of  troops  in  neutral  ter- 
ritory, 397-399- 
Envoys   extraordinary    {see   Minis- 
ters),   195. 
Equality  of  rights,  36. 

Inequality    of   power   and   influ- 
ence, 36. 
Espionage  {see  Spies),  321,  322. 
European  concert,  108,  109. 
Exchange  of  prisoners  of  war,  316- 
318,  521,   523. 
Basis  of,  316. 
Cartels,  316,  317,  339. 
Credits,  316. 
Exclusive  dominion,  claims  to,  57, 
58.  387-390. 
Effects  on  neutrality,  387-390. 
Execution  of  foreign  contracts,  185. 
Exemptions  from  capture,  374,  597, 
Exemptions    from   jurisdiction,   see 
Exterritoriality. 
Ambassadors,  87,  88,  200,  211. 
Armies  in  transit,  82-85. 
Consuls,    216-218. 
Diplomatic  employes,  200,   211. 


Merchant  vessels,  70-74. 

Ministers,  87,  88,  200-211. 

Sovereigns,  85-87. 

War  vessels,  74-83,  88,  89. 
Exequatur  {see  Consuls),  213. 

Revocation  of,  213,  214. 

Withdrawal,  of  213,  214. 
Expatriation,   143-151. 

Consent,    144-147. 

Consequences  of,  144,  145. 

Definition,   143,   144. 

Heinrich's  case,  147,  148. 

Indelible  allegiance,   144. 

Involuntary,    144. 

Koszta's  case,  148-150. 

Largomarsini's  case,   150. 

Naturalization,  139-143,  147-151, 

Purpose,   143,   144. 

Restrictions  on,   145-147. 

Views  as  to,  145-147. 

Voluntary,   143,   144. 
Expeditions,  marauding,   100,   loi. 

Originating  in  neutral  territory, 
404,  405. 
Explosive  bullets,  299,  548-550. 
Extensive  interpretation  {see  Treat- 
ies), 247,  248. 
Exterritoriality,  74-89. 

Ambassadors,  87,  88,  200-210. 

Armies  in  transit,  83-85. 

Baltimore,  case  of  the,  80-82. 

Constitution,  case  of  the,  81,  82. 

Consuls  in  Eastern  countries,  88. 

Diplomatic     employes,     87,     88, 
200-210. 

Extent  of  privilege,  74. 

Foreign     residents     in     Eastern 
countries,  88. 

Legations,  87,  88,  200-210. 

Maine,  case  of  the,  77-80. 

Ministers,  87,  88,   200-210. 

Nature  of  privilege,  74. 

Public  armed  vessel,   74-83,   89. 

Sitka,  case  of  the,  77. 

Sovereigns,  85-87. 

Troops,   83-85. 
Extinction  of  states,  42. 
Extraditable  offences: 

Character  of,   175,   176. 

Evidence  as  to,  by  what  law  de- 
termined, 176. 

Political  offences,   177. 
Extradition,    166-180. 

Comity,  surrender  by,  167,  174. 

Conditions  of,  175-177. 
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Crimes   committed   abroad,    166, 

167-  .     .    . 

Criminal  jurisdiction,   166-169. 

Cutting  case,   170-172. 

Definition,    178. 

Difference  of  view  as  to  criminal 
jurisdiction,    168. 

Evidence  as  to  ofTence,  suffi- 
ciency of,  176. 

Extraditable  offences,  174,  175. 

Extra-territorial  crimes,  168,  169. 

Forums  of  trial,  177. 

Interstate  extradition,  178-180. 

Methods  of,  174. 

Municipal  laws,  surrenders  un- 
der, 174. 

Political  offenders,  not  surren- 
dered,  177. 

Procedure  in,  174. 

Requests   for,    by   whom    made, 

17.4.   175- 
Robins  case,   177,  178. 
Rules  of,  174-177. 
Sufficiency  of  evidence,  by  what 

law  determined,  176. 
Surrender  of  offenders,   175-177. 
Treaties  of,  174,  175,  177,  178. 
Strictly  construed,  174. 
Extradition  treaties,  174-178. 
Citizens    of    surrendering    state, 

^76,. 177-     , 

Conditions  of  extradition,  175- 
178. 

Construction  of,   174. 

Evidence  as  to  offence,  suffi- 
ciency of,  176. 

Extraditable  offences,   174,   175. 

Offences  against  surrendering 
state,  176. 

Political  offences,   177. 

Purpose,   173,   174. 

Requests  for  extradition,  how 
made,   174,   175. 

Restriction  on  prosecution  of  of- 
fender,  176. 

Surrender  of  subjects,   176,  177. 

United    States    treaties    of,    177, 

178. 

Extra- territorial    jurisdiction,     69- 
89. 

Ambassadors,  87,  88. 

Armies  in  transit,  83-85. 

Consuls,    88. 

Crimes  in  unoccupied  territory, 
70. 


Extent,  69,  70. 

Foreign     residents     in     Oriental 

countries,   88. 
Merchant    vessels   on    high   seas, 

70,   71. 

In  foreign  ports,  71-74. 
Piracy,  61,  62. 
Public  armed   vessels  in   foreign 

ports,  74-83,  88,  89. 
On  high  seas,  70,  74. 
Sovereigns,  85-87. 
Troops,  83-85. 

Feudal  system,  influence  on  inter- 
national law,   II,  12. 
Field's  rule  {see  Contraband),  454. 
Fisheries,  57,  60,  61. 

Coast,  exemptions  in  time  of  war, 

^  61,  374,  375,   597. 

Freedom  of,  57,  60,  61. 

In  high  seas,  57,  60,  61. 
Fishing-boats,  exemption  from  capt- 

ure,  374,  375    597- 
Flag  of  enemy,  use  of,  prohibited  on 
land,   296,   297,   512. 

Permitted  at  sea,   297. 
Flag  of  Geneva  Convention,  538. 
Flags  of  protection,   579. 
Flags  of  truce,  337-340.   522,   579. 
5S0. 

Abuse  of,  337. 

Bearers,   337. 

Communication  by,  337. 

Duty   to  receive,   not     absolute, 

337- 

Immunity  of,  337-340,  578,  580. 

Right  to  send,  337. 

Treatment  of,  337. 
Florida,  case  of  the,  428. 
Forces  emjjloyed  in  war,  288-295, 

514.  518.  573- 
At  sea,  293-295,  588. 
Guerillas,  292,  322,  514. 
Levi'e  en  masse,  290,  514,  574. 
Militia,  289,  290,  574. 
On  land,   289-293. 
Partisans,  290,  514. 
Privateers,   294. 
Regular  troops,  289,  294. 
Restrictions  on,  292,  293. 
Savages,   292,  293. 
Semi-civilized  races,  291,  292. 
Volunteers,  289-290. 
Forcible  measures  of  redress,  262- 

270. 


654 


INDEX 


Embargo,  266,  267. 

Justifiable,  when,   263. 

Limitation  on,  263. 

Pacific  blockade,  267-270,  481, 

Purpose,   263. 

Reprisals,  264,  265. 

Retorsion,   263,   264. 

Right  to  resort  to,  263. 
Foreign  enlistinents,  397-399,   584. 
Foreign   enlistment  acts   (see   Neu- 
trality Laws),  432-434. 
Foreign  judgments  (see  Conflict  of 
Laws),  1S7,  188. 

Conditions   to   be   fulfilled,    187, 
188 

Eflfect  of,  187. 

Enforcement  of,  188. 

Execution,   188. 

Hearing,   187. 

Jurisdiction  of  tribunal,  187. 

Parties,    187. 

Pleading  of,  in  bar,  188. 

Practice  of  states  in  respect  to, 
188. 

Reciprocity  in,  187,  188. 

Subject  matter,   187. 

Why  produced,   188. 
Foreign  laws  (see  Conflict  of  Laws) , 
185,  186. 

Caste  not  recognized,   186. 

Contracts,    185,   186. 

Criminal    laws    not    enforceable, 
186. 

Distinctions  of  rank,  186, 

Penal  laws  not  enforceable,   186. 

Process,    186. 

Property,  real  and  personal,  186. 

Slavery,    186. 
Foreign  residents  in  Oriental  coun- 
tries, 88. 

Duty  of,  to    observe   local   law, 
96. 

Protection  of,  95-98. 

Redress  of  wrongs  suffered   by, 
95-98. 
Fortified  places,  attack  and  defence 
of,  301-303,  592,  593. 

Defence  of,  301-303. 

Duty  of  commander,  301-303. 

Surrender  of,  302,  303. 
France,  neutrality  laws  of,  438. 
Franconia,  case  of  the,  56,  57. 
Free  ships,  free  goods,  382-383. 
Freedom  of  the  sea,  57. 
Friendship,  case  of  the,  443. 


Full  power  (see  Ambassadors),  196. 
Character,    196. 
Contents,  196. 
Presentation,   196. 
Purpose,   196. 

General  truce  (sc^  Armistice) ,  339- 

341.  521-523- 
Geneva    arbitration     (see    Alabama 

Case),   415-421. 
Award,   420. 

Composition  of  tribunal,  417. 
Decision,  420. 
History,   415. 
Indirect  claims,  419. 
Meeting  of  tribunal,  418. 
Results  of,  421,  422. 
Rules      of     interpretation,     419, 

420. 
Three  rules,  417. 
Treaty  of  Washington,  416. 
Geneva  conventions    (1864,    1906), 
^  318.  319.  530-541. 
Brassard,  538. 
Character,    530-534. 
History,    530. 
Hospital-ships,    593-597. 
Hospitals,    535,    538. 
Maritime  warfare,   593-597. 
Neutrality  of  hospital-ships,  593- 

597- 
Neutrality     of     hospitals,     535- 

538. 
Purpose,   532. 
Red  Cross,  538. 
Sick,  treatment  of,  534-535. 
Wounded,  534-535- 
Good   offices   (see   Mediation),   255, 

259.  554,  555- 

International  agreement  respect- 
ing,  554,   555- 
Governments,   32-34. 

Absolute,  33. 

Aristocracies,  33. 

Classification,  32. 

Constitutional,  32,  33 

De  facto,  34. 

De  jure,  34. 

Democracies,  33. 

Departments  of,  39-41. 

Oligarchies,  2,2, ■ 

Powers  of,  32,  39-41. 

Republics,  t,?>- 
Governors-General,    visits   and   sa- 
lutes,  134. 
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Great  Britain: 

Neutral  policy  of,  3S0-383,  387- 
392. 

Neutrality  laws,  435-437- 
Greece,    international   law   of,    5. 
Greta,  case  of  the,  443,  444. 
Grotius  (5*?^  Text-writers),   16-20. 

Authority  of,  20. 

Influence    on    international    law, 
16-20. 

Jiis  gentium,   18,   19. 

Law  of  nature,   18,   19. 

Place  of,  in  international  law,  20. 

Theory  of  international  law,   18, 
19. 

Work  of,  18,  19. 
Guarantee,  treaties  of,  243. 
Guerillas,   292,  322,   518. 

Acts    not    authorized,    322,    323, 
518. 

Nature  of  offence,  322. 

Penalty,  323. 
Guides,  520,  581. 
Guidon  de  la  Alar  {see  Sea  Laws),  9. 

Hague  conferences,   the,  257-262, 
546—622. 
Application  of  Geneva  Conven- 
tion to  maritime  warfare,  593- 

597- 
Arbitral     agreement,     257-262, 

559-569. 

Automatic  meetings,  617. 

Bombardments  by  naval  forces, 
502,  593- 

Contractual  debts,  261,  569-571. 

Declarations,  547,  615-617. 

Diminution  of  armaments,  616. 

Enemy  merchant  ships,  587,  588. 

International   commission  of  in- 
quiry, 250,  260,  556-559- 

Maritime  neutrality,  611-615. 

Mines,  589-591. 

Neutrality  on  land,  584-5S7. 

Opening  of  hostililies,  571,  572. 

Permanent    judicial    court,    6i6, 
617-622. 

Recommendations,  551. 

Restrictions    on  maritime    capt- 
ure, 597,  598. 

Rules  of  war  on  land,  573-583. 

Transformation       of      merchant 
ships,  5S8,  589. 
Ifanseatic  League,  constitutions  of 
the  (see  .Sea  Laws),  9. 


Harbor  regulations,  observance  of, 

by  ships-of-war,  75. 
Heinrich,  case  of,   147,   14S. 
High  Seas,   57-62. 

Claims     to     exclusive     dominion 
over,    57,    59. 

Closed  seas,  58,  59. 

Extent,  57. 

Fishery  in,  57,  60,  61. 

Freedom  of,  57. 

Jurisdiction   over   ships   on,    69- 

74- 
Marine  League,  54-56. 
Navigation  of,  57. 
Piracy,  61,  62. 
Ship  canals,  62,  63. 
Straits,    59,    60. 
Submarine  telegraph  cables,   64, 

Historical  monuments,  protection  in 

war,  583. 
History  as  a  source  of  international 

lav/,  26. 
History  of  international  law,  4-20. 

Chivalry,   12,    i^. 

Christianity,   13.   14. 

Cominerce,  S-10. 

Dark  Ages,  7. 

European  monarchies,  revival  of, 
15,  16. 

Feudal  system,   11,   12. 

Greece,   5. 

Maritime  law    8-10. 

Oriental  monarchies,  4, 

Papacy,   13,  14. 

Revival  of  commerce,  8-10. 

Roman  law,  20-22. 

Sea  laws,  8-10. 
Holy    Alliance    (see    Monroe    Doc- 
trine),   1 10,    111. 
Holy  Roman  Emjnre,  14,  15. 

Influence    on    international    law, 
14,  15. 

Relations  witli  Papacy,  14,  15. 
Honors   (see   Salutes,   Visits),    124- 

134- 
Horsa,  case  of  the  (see  Neutrality), 

409. 
Hospitals,  see  Geneva  Conventions. 
Distinctive  flag,   538. 
Immunity  of,  in  war,  535. 
Protection  in  war,  535    537. 
Hosjjital  -  sliips,     neutralization     in 

war,   593-597- 
Hostages,  366. 
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Hostile  expeditions  (see  Neutrality), 
404,  405. 

Augmentation  of  force,  407,  40S. 
Hot  shot,  299. 
Hotel  of  ambassador,  199,  206-210. 

Asylum  in,  209.  210. 

Immunity  of,  206,  207. 
Humanity,   117,   118. 

Duty,    117. 

Expression  of  duty,  117. 

Extent,   117. 

In  war,  286-288. 

Method  of  performance,  117,  118. 

Immunities  of  ambassadors,  199- 
210. 

Imperfect  rights: 

Asylum,  92,  1 18-122. 

Ceremonial.  124. 

Character.  116. 

Comity,   122. 

Duties,  92,   116. 

Humanity,  117. 

Intercourse.  122-124. 

Moral  claims,  92,  116. 

Mutual  respect.   124. 

Reciprocal,   118. 
Imposts,  customs,  exemption  of  am- 
bassadors from,  209,  210 

Personal,  exemption  of  aliens.  154 . 
Impressment  of  seamen,  497-501. 
Indefinite  occupation.  335,  336. 
Indelible  allegiance,  doctrine  of,  144. 
Independence  of  states,  36,  278,  279. 

Recognition  of,  278,  279. 
Innocent  passage,  59. 
Inquiry,    international    commission 
of,  258,  260,  556-559. 

Authority,    556. 

Composition.   556. 

Decision,   559. 

Effect  of  finding,  559. 

Facts,  findings  of,  559. 

Investigation,  557,  558. 

Jurisdiction,  556. 

Procedure,   556-558. 

Purpose,   556. 

Report,   558. 
Institute     of     International     Law, 

rules  of  war,   623-637. 
Instruments  used  in  war,  298-301. 

Balloons,  299. 

Bar-shot,  299. 

Chain-shot,  299. 

Character,   298,  299. 


Effects  of,  301. 

Hot-shot,  299. 

Injuries  caused  by,  298,  299. 

Mines,  300,  301. 

Projectiles,   restrictions    on,   299, 

^  544-   547-550 
Torpedoes,  300,  301. 
Wounds  caused  by,  298,  299 
Insurrection    (see  Civil   War),   523- 

525 

Interference  to  suppress,  102,  103. 
Insurrections    (see   Internal   Wars), 

274,  276-279,  523. 
Intercourse,  122.  124. 

Commercial,  123,  124. 

Interstate,  122,  123. 

Restrictions  on,  123,  124. 
Intercourse    between     belligerents, 
330-338.  516. 

Armistices,  339-341, 

Authority  for,  336. 

Capitulations,  339. 

Cartels,  316,  339. 

Flags  of  truce,  337. 

Licences  to  trade,  338. 

Necessity.  336. 

Purpose,  336. 

Safe  conducts,  337,  338. 

Safeguards,  337,  338. 

Sanction,  337. 

Truces,  339-341. 
Interference,  98-1 1 5. 

Amelia  Island,  case  of,  loi. 

Balance  of  power,   104-108. 

Caroline,  case  of  the,  10 1,  102. 

Concert  of  Europe,  108,  109. 

Duty  of  non-interference,  99. 

Enforcement    of    treaty   stipula- 
tions, 94,  95,  102. 

Marauding  expeditions,  100,  loi. 

Monroe  Doctrine,   110-115. 

Oppressed  nationalities,  103,  104. 

Primacy    of    the    great    powers, 
108,   109. 

Pursuance  of  treaty,  102. 

St.  Mark's,  Florida,  case  of,  100, 

lOI. 

Self-defence,   93,   99-102. 
Self-preservation,  93. 
Spheres  of  influence,  109,  no. 
Suppression  of  insurrection,  102, 

ro3- 
Internal  wars,  274-279. 

Belligerency   of   insurgents,    276, 
277. 
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Belligerent  parties,  275-277. 

Civil  wars,   274. 

Claims  for  damages,  353,  354. 

Classification,  274. 

Conditions  of  belligerency,   276- 

278. 
Definition,  274. 
Destruction  of  property  in,  350- 

354- 
Independence,  278,  279. 
Injuries  inflicted  during,  350-354. 
Insurrections,  274. 
Loss   of   property   due   to,    353, 

3  54- 
Mob  violence,  353,  354. 
Parties  to,  275,  277. 
Rebellions,  274. 
Recognition  of  belligerency,  276, 

277- 
Recognition  of  independence,  278, 
279. 
International  arbitration,  255-263, 

5407551. 
International  law: 

Classification,  3,  27-29. 
Development,  10-20. 
Divisions,   27—29. 
History,  4-20. 
Parties,  29. 
Obligatory  force,   4. 
Sanction,   4. 
Sources,  20-27. 
International  Peace  Conferences  of 
1899  and   1907,  257-262,   546- 
551.  552-622. 
Internment    of    belligerents,    315, 

316,  585,  596. 
Internment  of  ])risoners  of  war  in 
neutral  territory,  315.316,  535, 

575.  585-      , 
Inteqjretation  of  treaties,  245-248. 

Art,  terms  of,  246. 

Beneficial  clauses,  246. 

Earlier  clauses,   247. 

Entire    instrument    to    be    con- 
sidered,  247. 

E.xtensive  interpretation,  247. 

Favorable  clauses,  246. 

General  clauses,  247. 

Harsh  clauses,  246. 

Inojjerative  interjjretation,  246. 

Later  clauses,  247. 

Liberal  clauses,  246. 

Restrictive  interpretation,  247. 

Sense  of  words,  246. 
42 


Special  clauses,  247. 

Spirit  of  instrument,  246,  247. 

Technical  terms,  246. 

Unfavorable  clauses,  246. 

Usual  meaning  of  words.  246. 

Whole    instrument    to    be    con- 
sidered, 247. 
Interstate  extradition  (see  Extradi- 
tion), 178-130. 
Intervention   (see  Interference),  98- 

115- 
Balance  of  power,   104-108. 
Case   of   Cuba,    1898,    1906,    104, 

641,  642. 
Conformity  to  treaty  stipulations, 

I02. 

Justification  of,  98-115. 

Monroe  Doctrine,   110-115. 

Non-interference,  98.  99. 

Oppressed  peoples.   109,  no. 

Primacy  of  great  powers.  108.  109. 

Pursuance  of  treaty.   102. 

Spheres  of  influence.   109,  no. 
Investment  (see  Siege;    Blockade), 

439,  440.  468,  592. 
liata,  case  of  the  (see  Neutrality), 
410,  411. 

Judgments  as  sources  of  interna- 
tional law,  24,  25. 

Of  arbitral  tribunals,  24,  25. 

Of  municipal  courts,  25. 

Of  prize-courts,  25. 
Judgments  of  Olcron,  8. 
Jurisdiction: 

Civil  cases,  39. 

Coast  sea,  54-57. 

Consular,  88,  218-221. 

Criminal,  39,   166-177. 

Exclusive,  41,  69-83. 

Extra-territorial,    69-89. 

On  high  seas,  57-65,  69-74. 

Unoccupied  territory,  70. 

Straits,    59. 
Jus  civile,  20-22. 
Jus  feciale,  5,  6,  21. 
Jus  gentinnt,   18,  20-22,  184. 

Definition,  19,  note. 

vSource  of  international  law,   18- 
22. 

Source    of   private    international 
law,  184. 
Jus  ndturcc,   18,  note. 

KoszTA,  case  of,  148-150. 
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Language  of  diplomacy,  197. 

Treaties,  233. 
Largomarsini,  case  of,  150. 
Law  in  general,   1-4. 

Classification,  i,  2. 

Definition,    i. 

International,  2-4. 

Law  of  nations,  2,  note. 

Municipal,   2-4. 

Natural,  i. 

Physical,  i. 

Political,  I. 
Law  of  hostile  occupation,  3337334- 
Law   of   nations,   see   International 
Law. 

Classification,  3,  27-29. 

Definition,  1,2,  note. 

Development,  10-20. 

Divisions,  27-29. 

History,  4-20. 

Parties  to,  29. 

Sanction,   4. 

Sources,  20-27. 
Law    of    hostile    occupation,    327- 

336. 
Laws  of  war : 

American  instructions,  503-529. 

Attack  of  places,  301-303. 

Balloons,  299. 

Booty,  310. 

Brussels  rules,  623-637. 

Capitulations,  339. 

Captured  property,  310,  311. 

Cartels,  317-339- 

Character    and    tendency,     286- 

288. 
Collective  penalties,  324,  325. 
Combatants,  288-295,  312-314. 
Contributions,  310,  311. 
Crimes  and  offences  against,  318- 

326. 
Deceit,  296. 
Devastation,  304,  305. 
P^nemy  property,  306-314. 
Flag  of  enemy,  296,  297. 
Flag  of  truce,  336,  337. 
Force,  restriction  on,  use  of,  288. 
Forces  employed,   288-293. 
Geneva     conventions,   318,    530- 

541,  593-597-     , 
Good  faith,  rule  of,  296. 
Guerillas,  322,  514. 
Hague  conventions,   546-622. 
Hostilities,  295-306. 
Instruments  used,  298-301. 


Restrictions  on,  298,  299. 

Intercourse  in  war,  336-339. 

Levees  en  masse,  290,  574. 

Martial  law,  333,  505,  508. 

Military  jurisdiction,  320. 

Military  necessity,  304,  305,  320, 
321,  324,  327. 

Military  occupation,  327-336. 

Military  rule,  333-336. 

Military  tribunals,  320,  333-336. 

Non-combatants,  312,  313. 

Partisans,   290,    514. 

Pillage,  308,  323. 

Prisoners  of  war,  313-318. 

Property,  private,  306,  313. 
Public,  306. 

Quarter,  297. 

Rebellions,   274-280. 

Requisitions,   308-310. 

Restrictions  on,  295,  296. 

Retaliation,  326,  327. 

Spies,  321,  322,  515. 

Status  of  hostility,  28S,  289. 

Subjects  treated  in,  288. 

Tendency,   286-288. 

Termination  of  war,  339. 

Truces,  339. 

Uniform  of  enemy,  296,  297. 
Legal  status  of  persons,  determined 

by  domicile,  136-138. 
Legationary  asylum,  209,  210. 

Accorded,  when,  209. 

Limitation,  right  of,  210. 
Legates  {see  Ministers),  195. 
Legation    (see  Ministers),    190-2 11. 

Asylum,  209,  210. 

Attaches,  193,  194,  210,  211. 

Exterritoriality,  200-210. 

Hotel,  206,  207. 

Origin  of  right,  190,  191. 

Right  of,  191,  192. 

Secretaries,  193,  194. 
Letters  of  Marque  {see  Privateers), 

294-  .... 

Levant,  consular  institutions  in,  2 1 1 , 
212. 
Consular  jurisdiction,  88,21 8-2  2 1 . 
Levee  en  masse,  290,  514,  574. 
Authorization,  290,  574. 
Badge,  290,  574. 
Conditions  290,   574. 
Libraries,    protection    of,    in    war, 

507- 
Licenses  to  trade,  338,  339. 
Authority  for,  338,  339. 
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By  whom  issued,  338,  339. 

Purpose,  338,  339. 

To  whom  issued,  338,  339. 

Violation  of,  penalty,  339. 
Lieber,  instructions  for  the  govern- 
ment of  armies,  etc.,  503. 
Loss  of  sovereignty,  42. 

Territory,  66,  67. 

Mails,  neutral  conveyance  of,  444, 

597-      . 
Destination  of,  464,  465. 
Liability  to  seizure,  464,  465,  597. 
Maine.     Case  of  the,  77-80. 
Marauding   expeditions,    see   Inter- 
ference. 
Amelia  Island,  case  of,  101. 
Caroline,  case  of  the,  10 1,   102. 
St.  Marks,  Florida,  case  of,  100, 

lOI. 

Marginal  Sea  (see  Marine  League), 

54-56- 
Maria  Luz,  case  of  the,  .121,  122. 
Marine  artillery,  recotnmendation  of 

the  Hague  Conference,  551. 
Marine  league  (se-^  Territory) ,  54-56. 

Case  of  the  Franconia,  56,  57. 

Extent  of,  55. 

Jurisdiction  over,  55. 

Limits,   55. 
Maritime    capture    {see    Captures), 

357-375.  597.  598. 
Authority  for,  358-361. 
By  whom  made,  360. 
Duty  of  captor,  362,  363. 
Exemptions  from,  597-599. 
Legality  of,  how  determined,  369- 

375- 
Locality  of,  360,  361. 
Neutral  waters,  360,  361. 
Privateers,  293-295,  360,  373. 
Prize,  361-363. 
Prize-courts,  369-375. 
Property  liable  to,  360. 
Ransom,  363-369. 
Recapture,  363-369. 
When  complete,  361,  362. 
Where  made,  360,  361. 
Maritime  ceremonial,   124-131. 
Agreement  as  to  salutes,  129,  130. 
Boarding  visit,   130,   131. 
Festivals,  133. 
Foreign  ports,  ceremonies,    129- 

High  seas,  128,  129. 


Honors,   124-126,   128-131. 
National  anniversaries,  133. 
Salutes,  128-134. 
Visit  of  ceremony,  130-134. 
Maritime  cities  of  Europe,  8-10. 
Development  of  international  law 

among,  8—10. 
Development  of  neutrality 
among,  377-380,  387-389. 
Maritime  law  of  Europe,  8-10. 
Development  of,  8-10. 
Early  codes,  8-10. 
Influence  of,  in  international  law, 

8. 
Sea  laws,  8-10. 
Sources,  8—10. 
Maritime  law  of   Wisbuy    {see   Sea 

Laws),  9. 
Maritime  neutrality,  611-615. 
Maritime   war,   rules  of,   305,    306, 
357-375.  616. 
Bounty,  373. 
Captures,  358-364. 
Conversion    of    merchant    ships, 

294,   587. 
Distribution,  372-373. 
Domicile,  3  73-37  5- 
Exemption    from    capture,    374, 

375- 
Forces  employed,  293-295,  360. 
Head  money,  373. 
Hostages,  366. 
Letters  of  marque,  294,  295,  360, 

373.  542. 
Postliminy,  306-369. 
Privateers,    293-295,    360,    373, 

542. 
Prize,   361-369. 
Prize-courts,  369-375. 
Prize-crews,  362,  363. 
Prize-money,  372,  373. 
Ransom,  364-366. 
Rcca])ture,  366-369. 
Right  of  capture,  358,  359. 
Rules  of  domicile,  373-375. 
Salvage,  367,  368. 
Tendency  of  rules,  357,  358. 
Title  to  captured  property,  361, 

362. 
Usages  of  war  at  sea,  305,  306,  616. 
Marriage,    foreign    {sec    Conflict    of 

Laws),   1 85. 
Consuls,  power  of,  to  solemnize, 

215- 
Validity  of,  how  determined,  1S5. 
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Martial  law   (see  Military  Occupa- 
tion), 333,   505. 
Measures  of  redress,  250-270. 

Amicable,  250-254. 

Arbitration,  255-260. 

Diplomatic  adjustment,  250-254. 

Embargo,  266,  267. 

Forcible,  263-270. 

Mediation,   255-259. 

Pacific  blockade,  267-270. 

Reprisals,   264,   265. 

Retorsion,  263,  264. 
Mediation,   254,  259,  260,   554. 

Agreement  in  respect  to,  259,  260, 

.554,  555- 
Binding  force,  255. 
Compared  with  arbitration,  257. 
Duty  of  moderation,  253,  254. 
Effect  of  offer  of,  255-259. 
Good  offices,  255-259. 
History,   255. 
Offers  of,  259. 
Power  of  mediator,  259. 
Procedure,  255-259. 
Purpose,  255-259. 
Treaty  respecting,  259,  554,  555- 
Medieval  empire,   14,   15. 

Influence  on  international  law,  14, 

Relations  with  Roman  Church,  14, 

Mediterranean    cities,   development 
of  international    law    among, 

^387-389- 

Neutrality  among,  377-380. 
Merchant  vessels,  70-74. 

Approach   to   verify   nationality, 

488. 
Asylum  to,  1 18-122. 
Causes  of  action  arising  on,  70-74. 
Crimes  on,  70-74. 
Conversion  in  time  of  war,  588. 
Exemptions   from   capture,    375, 

597- 
Destruction  of  prizes,  364. 
Exterritorial  character,   69-74. 
Jurisdiction  over,   70-74. 
National  character,  70. 
Sally,  case  of  the,  73,  74. 
Salutes  by,   129. 
Search  of,  in  peace,  487,  488. 

In  war,  483,  501. 
Territorial  character,  70-74. 
Transformation  into  ships-of-war, 

294,   588. 


Treatment  at   outbreak   of   war, 
284,   587- 

Wildenhus,  case  of,   72.   73. 
Mexico,  French  occupation  of,  114. 
Military  attaches,  210,  211. 

Duties,   210. 

Immunities,   210. 

Privileges,  210. 
Military  ceremonial,  124-134. 

Agreement    as    to    salutes,    129, 

Boarding  visits,   130,  131. 
Festivals,  133. 
Honors,    124-126,    128-131. 
National  anniversaries,   133. 
Salutes,  128-134. 
Visits  of  ceremony,  130-134. 
Military  jurisdiction  (see  Military  Oc- 
cupation),  320-326,  507,  581. 

583. 
Character,   320. 
Classification,  318. 
Crimes  of  violence,  323,  324. 
Collective  responsibilities  of  com' 

munities,  324,  325. 
Courts-martial,  320,  321. 
Guerillas,   322. 
Law  of  hostile  occupation,  327, 

Military  commissions,  320-321. 

Offences,  319—326. 

Spies,   321. 

Pillaging,  323. 

Retaliation,   325,   326. 

Tribunals,    320-321. 

Where  exercised,  320-321. 
Military  law,  jurisdiction  under,  318. 
Military  necessity,  507. 
Military  occupation,  327-336,   505, 
513,  581-583: 

Allegiance    of   inhabitants,    327- 
330. 

Authority  of  occupant,  327,  331- 

335-  .    , 

Courts  m  occupied  territory,  332. 

Different  views  of,  327-330. 
History  of,  327-330. 
Indefinite,    335. 
Martial  law,  333-335- 
Political  changes,  332. 
Present  view,  330-335. 
Property,  treatment  of,  330,  335. 
Punishment    of   crime,    319-326, 

Rights  of  occupant,  330-335. 
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Suspension  of  law  in  occupied  ter- 
ritory, 331-335.       _      _ 

Merchant  ships,  conversion  into  ves- 
sels-of-war,  294,  5S7. 

Military  rule  (see  Martial  law),  333, 

334. 
Military  service: 

Exemption  of  aliens  from,   154. 
Obligations  of  citizens  to  render, 

154- 
Militia,    employment    of,    in    war, 

289,   290. 
Mines    (see   Torpedoes),    300,    301, 

589- 
Submarine,  300,  589. 
Use  of,  in  land  operations,  300, 

301. 
Ministers,  190-2 11. 

Appointment  of,  195,  196. 
Asylum  in  hotel,  210,  211. 
Attaches,  201,  210,  211. 
Cases  against,  where  triable,  207, 

208. 
Civil  jurisdiction,  immunity  from, 

Criminal   jurisdiction,   immunity 

from,    202-205. 
Classification,  193,  194. 
Credence,  letters  of,   195,   196. 
Customs   dues,  exemption    from, 

209,   210. 
Duties,  197. 
Envoys.    193-195. 
Exterritoriality,     87,      88,     200- 

210. 
Full  powers  of,  196. 
Honors  to,   132. 
Hotel,  206,  207. 
Immunities  of,  199-210. 
Inviolability  of,   199-210. 

iurisdiction  over,  207,  208. 
agates,    195. 
Ministers  resident,  194,  195. 
Nuncios,    195. 
Origin,  190,  191. 
Privileges,    199-210. 
Rank,    194,   195. 
Recejition,   195,   196. 
Religious  worsliijj,  208,  209. 
Representative     character,     194, 

195- 
Right  to  receive,  191,  192. 
Right  to  reject,   191-192. 
Right  to  send,  191,  192. 
Suspension  of  functifjns,   198. 


Termination  of  mission,  198,  199. 

Titles  of,  195. 
Ministers  plenipotentiary,  193,  195. 

Resident,  194,  195. 
Missions  {see  Ministers),  190-210. 

Suspension  of,  198. 

Termination  of,   198,   109. 
Mississippi,  case  of  the  (see  River 

Navigation),    50-52. 
Moderation,  duty  of  (see  Disputes), 

253.  254-  . 
Monroe  Doctrine ,   1 1  o- 1 1 5. 

Application  of,   113-115. 

Authorship,   iii,   112. 

Cause  of,  no,  in. 

Declaration,  in,  112. 

Holy  alliance,  no,  in. 

French  occupation  of  Mexico,  case 
of,  1 14,  115. 

Limitations  on,   113. 

Panama  Congress,   113,  note. 

Statenient  of,  in,  112. 

Venezuelan  boundary ,  case  of .  n  5. 

Yucatan,  case  of,   113,   114. 
Most    favored    nation    clause     (see 

Treaties),  248,  249. 
Municipal   courts : 

Application  of  international  law, 

25-. 

Decisions  of,  as  a  .source  of  inter- 
national law,  25. 
Municipal  law: 

Compared  with  international  law. 

4- 

Obligatory  force,  2. 

Parties  to,   i,  2. 

Sanction,  2-4. 

Source  of  international  law,  24. 

Sources,  i,  2. 
Museums,  jjrotection  of,  in  war,  507. 
Mutual  respect    (see  Ceremonial), 
124-134. 

Ceremonial,    126-1^4. 

Maritime   ceremonies,    128-131. 

Military  ceremonies,   132—134. 

.National  anniversaries,  133. 

Origin  i)f  ])rac-tice,   124-126. 

Present  jjractice,  126-134. 

Salutes,    128-134. 

Visits,    130-134. 

National  anniver.saries,ol).servance 

."^'  '■33- 
National  character  (.vft'('itizenship), 

•3S-'fJS.374- 
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Acquisition,    138,   139. 
Distinguished   from    domicile, 

135-138,   157- 

Forfeiture  of,  139,  143-151. 

Merchant  ships,  70,  71,  374. 
Nationality  of  persons,   135-165. 

Of  owners  of  captured  ships,  374. 

Of  ships,  373-375- 
Nations   {see  States),  31. 
Naturalization,    138-151. 

Acquisition     of     citizenship     by, 
138-140. 

Collective,   140,  141. 

Conditions  of,  139,  140. 

Consequences,    141,    142. 

Consent  of  state  of  nativity,  140- 
142. 

Definition,   139,  140. 

Effects  of,   139-142. 

Forfeiture,   139. 

Heinrich's  case,  147,  148. 

Individual,  139,  140. 

Koszta's  case,  148-150. 

Largoinarsini's  case,  150. 

Oath  of  allegiance,  140. 

Residence  required,   140. 

Renunciation  of  allegiance,  140. 

Treaties,  142,  143. 
Naturalization  treaties,  142,  143. 

Of  the  United  States,  143. 
Naturalized  citizens,  139-151. 
Natural  law  {see  Jus  gentium),    18, 

19,  note. 
Natural  law  of  nations,  28. 
Naval  attaches,  210,  211. 
Navigable  rivers,   46-54. 

Regulation  of,  48-54. 
Navigation, right  of,46, 48-54, 57-60. 

Boundary  rivers,  46,  48-54. 

Coast  sea,  54-56. 

High  seas,  57,  58. 

Marginal  sea,  54-56. 

Rivers,  46,  48-54. 

Straits,  59,  60. 

Three-mile  limit,  54-56. 
Negotiation   of   treaties    {see   Trea- 
ties),   229-236. 
Neutrality,  276,  376-438. 

Alabama,  case  of  the,  41 1-4 15. 

Armed,  394,  395. 

Asylum,  right  of,  422-424,  430. 

Augmentation  of  force,  407,  408. 

Character  of  rebellion,  376,  377. 

Consolato  del   Mare,  rules  of  re- 
specting, 380,  381, 


Declaration  of  Paris,  384-387. 

Definition,   376. 

Duty  of,  how  determined,  406- 

408. 
England,  influence  of,  392. 
Enlistment  of  troops.  397-400. 
Exclusive    dominion,    claims    to, 

387-390. 
Free  ships,  free  goods,  382-383. 
Geneva  arbitration,  415-422. 
Gradations  of,  394. 
History,   377-393- 
Horsa,  case  of  the,  409,  410. 
Hostile  expeditions,  404,  405. 
Itata,  case  of  the,  410. 
Laws,   431-436. 
Permanent,  394. 
Responsibility  of  states  for  acts 

of  subjects,  400-403. 
Rules  of  1756,  390,  391. 
Rules  of  1793,  391. 
Strict,  395-397- 
Terceira  affair,  408,  409. 
Neutrality  laws,  431-436. 
Character,  431,  432. 
Citizens  affected  by,  431,  432. 
Continental  states,  435,  436. 
Foreign    enhstment    acts,     432- 

434- 
France,  435. 
Great  Britain,  432-434. 
Purpose,  431,  432. 
Scope,  431,  432. 
Subjects  affected  by,  431,  432. 
United  States,  437. 
Neutral  duties,  395-424. 

Alabama,  case  of  the,  41 1-4 15. 
Asylum,   422—424. 
Augmentation  of  force,  407,  408, 

432,  434,  611-615. 
Character,  395,  396. 
Enlistment  of  troops,  397-399- 
Expeditions,  404,  405. 
Geneva  arbitration,  415,  421. 
How  determined,  406,  407. 
Horsa,  case  of  the,  409. 
Individuals,   acts  of,   399-403. 
Itata,  case  of  the,  410,  411, 
Responsibility  of  state,  395. 
Terceira  affair,  408,  409. 
Neutral  rights,  425-434. 
Asylum,  422—425,  430. 
Captures  in  neutral  waters,  426 
Character,   425. 
Chesapeake,  case  of  the,  428. 
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Coal,  supply  of,  433. 

Florida,  case  of  the,  429. 

Immunities,    430-431. 

Mails,  conveyance  of,  by  neutrals, 

444>  598- 
Privateers,  432. 
Prizes,  432,  614. 
Provisions,  432,  613. 
Public  armed  vessels,  432,  433. 
Restitution  of  captures,  427. 
Territor}',  immunity  of,  426,  430. 
Waters,  immunity  of,  426. 
Neutral  territory,  430-432,  5S4-5S6. 
Admission    of    belligerent    ships, 

432.  434- 
Alahania,  case  of  the,  41 1-4 15. 
Asylum  to  troops  and    h  ps,  422- 

425,430.  611-615- 
Augmentation   of   force   in,    407, 

408. 
Captures  in,  unlawful,  360,  361, 

426,  427. 
Chesapeake,  case  of  the,  427,  42S. 
Demands  for  restitution,  by  whom 

made,  427. 
Enlistment    of    troops    in,   397- 

399,584.         _  _       _ 
Expedit.ons  ongmatmg  in,  403, 

405. 
Florida,  case  of  the,  429. 
Immunity  of,  Trom  acts  of  hos- 
tility,  426-430. 
Internment  of  troops  in,  422. 
Prize-courts,  may  not  sit  in,  369, 
370,  611-615. 
Newton,  case  of  the,  73,  74. 
Nicaragua  ship  canal,  63. 
Non-combatants,  312,  313,  504,  505. 
Property  of,  312,  313. 
Protection  of,   312,   313. 
Xon-interference,  the  rule  in  inter- 
national    affairs      {see     Inter- 
ference), 98,  99. 
Non-intervention  (see  Interference) , 

98,  99-       .  . 
Nuncios  (see  Mmisters),  195. 

Occasional  contraband,  468-470. 
Occupatirm    (see   Military   Occupa- 
tion),   66,    327-336,    505-513. 
5S1,   583. 
Military,  327-336,  558,  559,  575- 

578.  . 
Of  territory.   66,   558,   559,   575- 

578- 


Occupied  territory  (see  Military  Oc- 
cupation), 327-336,  505-513, 

581-583- 
Offences    in    unoccupied    territory, 

how  punished,  70. 
Opinion  (see  Public  Opinion),  27. 
Oppressed  populations,  interference 

in  behalf  of,  109,  no. 
Oriental    monarchies,   international 

law  among,  4. 
Oxford  Conference.      Rules  of  war 

recommended  by,  623-637. 

Pacific  blockade,  267,  481. 
Conditions,  267-269. 
History,   267. 
Instances,    267. 
Rules  of,  r68,  269. 
Panama  C  ngress  (see  Monroe  Doc- 
trine),  113,  note. 
Panama  Ship  Canal,  63. 
Papacy,    influence   upon   inter- 
national law,  13,  14. 
Paper  blockades,  474,  note.  475. 
Paris,  Congress  of,  384. 

Declaration    of,    294,    295,    384- 
387.  542. 
Paroles  (see  Prisoners  of  War),  317. 
318,  519,  520. 
Acceptance    of,    by    belligerents, 

318,  519,  520. 
Breach  of,  318. 

Penalty,  318. 
By  whom  given,  318,  519,  520. 
Not  compulsory,   318. 
Pledge  of,  318,   519,  520. 
Privilege  of,  318. 
Purpose,  318,  519,  520. 
Parties  to  international  law,  29. 
Partisans,  290,  514. 
Passports,    163,   164,  337-338. 
Applications   for,    164. 
Contents,    163,    164. 
Definition,   163,   164. 
Issue,   164. 
Purpo.se,   163,   164. 
Peace  Conferences  of  1899  and  1907, 
at  The   Hague,   257-262,   546- 
551,  552-622. 
Arbitration  Conventions,  257-26 1. 
Contractual    debt    undertaking, 

261,   569-571. 
Declarations,  547,  615-617. 
International   commission   of  in- 
quiry   258.   556-559. 
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Permanent  court  of  arbitration, 
261,   617—622. 

Resolutions,  551,  615-617. 

Rules  of  war  on  land,  551-561. 
Performance    of   foreign    contracts, 

185. 
Permanent  arbitral   tribunal,   257- 
261.   559-569- 

Appointment  of  members,  259. 

Composition,   259. 

Constitution,   259. 

Decisions,    260. 

International  bureau,   562. 

Judgment,  binding  effect  of,  260, 
566. 

Powers,   259,   261. 

Procedure,  261,  562-567. 

Purposes,  259,  260,  541. 

Review  of  judgment,  260,  566. 

Treaty,  258-263. 

Umpire,   545. 
Permanent    court    of    arbitration, 

261,  262,  617-622. 
Permanent  neutrality,  394. 
Permanent    occupation    (see    Con- 
quest), 335,  336. 
Permanent  treaties,   240,   241. 
Personal     imposts,     exemption     of 

aliens  from,    154. 
Peterhoff,  case  of  the,  452,  453. 
Philippine  Islands,  political  status, 

141. 
Pillage  {see  War),  308,  323. 

Offence,   323. 

Penalty  for,  323. 

Repression  of,  323. 
Piracy,  61,  62,  488. 

Definition,   61. 

Search  on  suspicion  of,  488. 

Where  committed,   61,   62. 
Plenipotentiaries     {see     Ministers) , 

.  ?95- 
Political  offences  {see  Extradition), 
177. 
Not  extraditable,  177. 
Political  refugees  {see  Asylum),  119. 
Admission,   119. 
Exclusion,    119. 
Extradition  denied,   119. 
Protection,   119. 
Surrender,    119. 
Political  status  of  individuals,  de- 
termined by  citizenship,   136- 
138. 
Pope  {see  Roman  Church),  13,  15. 


Decision  of,  in  international  con- 
troversies,  13,   14. 

Relations  to  emperors,  14,  15. 
Porto  Rico,  political  status,  141. 
Ports,  see  Territory. 

Anchorage     regulations,     71-74, 
75.    76- 

Crimes  committed  afloat,  71-74- 

Crimes  committed  ashore,  71-82 

Jurisdiction  of  local  authority,  7 1— 
83,  89. 

Merchant  vessels  in,  71-74. 

Police  regulations,  75-83. 

Public  armed  vessels  in,   74-83, 
89. 
Port  regulations,  observance  of,  by 

ships-of-war,  75. 
Positive  law  of  nations,  28. 
Postliminy,  366-369. 

Applies  to  maritime  capture,  367, 
368.  _ 

Definition,  366. 

Limits  of  rule,  368. 

Modern  rule,  367-369. 

Recapture,  366-369. 

Roman  rule,  366-367. 

Salvage,   367. 
Precedents   as   sources   of   interna- 
tional lav/,  23. 
Pre-emption  (see  Contraband),  470. 
Primacy  of  the  great  powers,  108, 
109. 

Concert  of  action,  loS,  109. 

Exercise  of  authority,   109. 

Illustrations,    109. 
Prisoners  of  war,  313-318,  363,  509— 
515.    517-518,    534-537.    574- 

^  578- 

Capture,  313,  314. 

Cartels,  ^16,  317,  339. 

Confinement  of,  315,  316. 

Escape,   315. 

Exchange,  316,  517,  518. 

Internment  in  neutral  territory, 
315.   316,    535,    596. 

Labor  of,  315,  575. 

Paroles,  317,  318,  519-521. 

Private  property  of,  314. 

Release  of,  315,  316,  575,  576. 

Restrictions  on,  315,  316. 

Status   of,   315. 

Support  of,  314. 

Termination    of    captivity,    315- 
318. 

Treatment  of,  314,  575. 
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Wounded,    sec    Geneva    Conven- 
tion,3  18,3 19,  530-541,  593-597. 
Private  arbitration,   2  55-ii58. 

Advantages.   255,   256. 

Binding  force,  256. 

Compared  with  mediation.  257. 

Composition  of  tribunal,  256. 

Decision,  255. 

Fraud,  effect  of,  257. 

Preliminary  treaty,   256. 

Procedure,    256. 

Tribunal,  how  constituted,  256. 

Validity  of  decision,  256,  257. 
Private  international  law  {see  Con- 
flict of  law),  181-188. 

Aliens,  capacity  of,  185-187. 

Based  on  comity,   182. 

Capacity,    rules    respecting    per- 
sons, 186. 

Caste,  not  extra-territorial,  185- 
187. 

Conflict  of  laws,  1 81-188. 

Contracts,   186,   187. 

Decedents,  estates  of,  186. 

Definition,   181,   182. 

Domicile,    185-187. 

Foreign  judgments,    187-189. 

History,    182-185. 

Judgments,    extra-territorial    ef- 
fects of,   187-189. 

Jus  gentium,  184. 

Lex  rei  sitce,  186. 

Limitation  on  practice  of ,  1 8  5-1 8 7 . 

Origin,   182-185. 

Persons,  domicile  of,  156,  187. 

Property,  186. 

Process,   186,   187. 

Rank,  no  extra-territorial  effect, 
186. 
Private  property  in  war,  306-213, 

327-33''^  581-583- 
Privateering,   293-295,  360,  373. 
Privateers  (see  Maritime  Captures), 
294,.  295.  ."542. 

Commissifjns,   294. 

Declaration   of   Paris  re.specting, 
294,  295,  542. 

Employment  of,  293-295. 

Letters  of  marqueandreprisal, 294. 

Rea.sons  for  resort  to,  294. 

Tendency  to  disuse  of,  294,  295. 
Privileges  of  amljassadors,  199    210. 
Prize  (see  Right  of  Search) ,357   375. 

By  whom  marie,  293,  295,  360. 

Captures,  358-364- 


Definition,   361. 
Destruction,   361,  364. 
Distribution,  372,  373. 
Domicile  of  owners,  373-375- 
Duty  of  captor,  362,  363. 
Liability    to    capture,    360,    361, 

374-375- 
Locality  of  capture,  360,  361. 
Nationality  of  ships,  373-375. 
Neutral  waters,  captures  in,  360, 

361,  426-432,  611-615. 
Prize-courts,  369-375. 
Crews,  362,  363. 
Recapture,  366-369. 
Title  to,  where  vested,  361,  362. 
Validity  of,  how  determined,  369- 

375- 
Where  made,  360,  361. 
Prize-courts,  3  69-3  7  5  (see  Captures) . 
Appeal  in  prize-cases,  372. 
Constitution  of,  369,  370. 
Decisions  of,  effects,  369,  370. 
Distribution,  372,  373. 
Doinicile   of  owners,   how  deter- 
mined, 373,  375. 
Effect  of  decisions,  369,  370. 
International     law     applied    by, 

370.  371- 

Judgments,  309,  370,  372. 

Jurisdiction,   369,  370. 

Law  applied  by,  370,  371. 

Nationality  of  sliips,  how  deter- 
mined, 374-375- 

Place  of  session,  369,  370,  612. 

Pfjwer  of,  369-374. 

Procedure,  371-373. 
Prize-Court  of  Appeal,  372-373,  599- 

610. 
Prize-crews,  362,  363. 

I3uty  of,  362,  363. 
Prize-inoney,  372,  373. 
Process,  service  of,  on  ships-of-war, 

.7^-.  77- 
Projectiles,    298-300. 

Bar-sliot,  299. 

Bullets.  299,  544.  547-550- 

('hain-shot,   299. 

Explosive,    restriction    on,    299, 

547-550- 
Hot  shot,  299. 

Test  of  conformity,  298,  299. 
Wounds  caused  by,  298,  299,  544, 

547-550. 
Projectiles,  conventions  respecting 

the  use  of: 
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St.   Petersburg,   544. 

The  Hague,  547-5 5°- 
Property,  individual  {sec  Conflict  of 

Laws),   185. 
Property: 

Booty,  310. 

Captured  on  land,  306-314. 
On  sea,  357-369. 

Claims  for  damage  to,  350-354. 

Classification,  306. 

Contributions,  310. 

Damage  to,  in  war,  350-354. 

Devastation,  304,  305. 

Loss  of,  mob  violence,  351,  352. 

Mob   violence,   claims   based   on, 

351.  352. 
Pillage,    323. 

Postliminy,  366-369. 

Prize,   357-369- 

Protection  of,  306-314. 

Private,  in  war,  307—314. 

Public,  306,  331,  332,  344,  345. 

Ransom,  363-366. 

Recapture,  366-369. 

Requisitions,  308,  309. 

Responsibility   for   injury   to,   in 
war,  350-354. 
Protectorates: 

Definition,   38. 

Nature  of  the  relation,  38. 

Spheres  of  influence,   109,   no. 
Protocols  (see  Treaties),  248. 
Public  armed  vessels   (see  Exterri- 
toriality) . 

Asylum  on  board  of,  82. 

Asylum  to,  422. 

Baltimore,  case  of  the,  80-82. 

Courtesies,   124-127,   130—133. 

Constitution,    case     of     the,     81, 
82. 

Conversion    of    merchant    ships, 

294,   587- 
Exemption  from  process,  76,  77. 
Exterritoriality,   74-83,  89. 
Harbor  regulations,  75,  76. 
In  foreign  ports,  74-83. 
Jurisdiction  over,  69-83,  89. 
Maine,  case  of  the,  77-80. 
Offences  on  shore,  82,  83. 
On  high  seas,  69-74. 
Port,  rules  of,   75,   76. 
Process,  service  of,  76,  77. 
Quarantine,   75. 
Salutes,    128-133. 
Service  of  process  on,  76,  77. 


Sitka,  case  of  the,  77,  78. 
Territorial   character,    69-83,   89. 
Visits  of  courtesy,    130-133. 
Public  ministers  (see  Ministers),  87, 

88,  190-211. 
Public  opinion  as  a  source  of  inter- 
national lav/,  27. 
Public  property  in  war,  306,  327- 
336.   581-583. 

Quarantine,  observance  of  rules  of, 

by  ships-of-war,  75. 
Quarter,  297,   511,  512. 

Refusal  of,  forbidden,  297,  298. 

Ransom  (see  Recapture),  364-366, 

513- 

Contracts,  364,  365. 

Hostages,  366. 

Of  prisoners  of  war,  513. 
Ransom  contracts,  365,  366. 

Authority  for,  365. 

Binding  force,  365,  366. 

Deviation,  penalty  for,  365. 

Effect,  365. 

Hostages,  365. 

Obligation  of,  365. 

Parties  to,  365. 

Recapture,  effects  on,  365. 

Validity  of,  365. 
Ratification     (see     Treaties),     234, 
^      235. 
Rebellion  (see  Internal  wars),  274- 

279.   523-525- 
Recapture    (see    Postliminy),    366- 
368. 
By  whom  made,  366-368. 
Effects  of,   366-368. 
Limits  of,  368. 
Locality  of,  368. 
Neutral  ships,  367,  368. 
Postliminy,  366—368. 
Position    of    Great    Britain,    365, 

366. 
Rights  of  original  owner,  367,  368. 
Salvage,  367,  368. 
Recez  (see  Treaties),  248. 
Reciprocity,  in  foreign  judgments, 
187-189. 
Treaties,  244. 
Reciprocity  treaties   (see  Treaties), 
244. 
Interpretation,   244-245. 
Recognition  of  belligerency,  42,  43 
276-278. 
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Recognition    of    independence,    42, 

43,   278.   279. 
Red  Cross,  sign  of  Geneva  Conven- 
tion, 31S,  538. 

Arm  badge,  538. 

Brassard,  538. 

Flag,   538. 
Redress  of  wrongs,  250-270. 

Amicable  settlement,  254. 

Arbitration,  255-263. 

Diplomatic  adjustment,  250-254. 

Embargo,  266,  267. 

Forcible,  263-269. 

Good  offices,  254,  258. 

Mediation,   254-258. 

Moderation,  duty  of,  253,  254. 

Pacific  blockade,  267-270,  481. 

Reprisals,  264,  265. 

Retorsion,  263,  264. 
Redress,  right  of  (see  War),  271. 
Refugees  (see  Asylum),  1 18-122. 
Relative  rank  of  diplomatic  and  mil- 
itary officers,  214,  note. 
Religious  worship,  privilege  of,  208, 

209. 
Representative  government  (see  Suf- 
frage), 31-33. 

Character  (5ft?  Ambassadors) ,  194, 

195- 

Institutions,  31,  ^^. 
Reprisal,  letters  of  marque  and,  294, 
360,  373. 

By  whom  issued,  294,  360,  373. 

Purpose,  294,  360,  373. 
Reprisals     (see    Retaliation),     264, 
265. 

In  peace,  264,  265. 

In  war,  325,  326,  505. 
Requisitions,  308-310,  582. 

By  whom  made,  308. 

Definition,  308. 

How  made,  308. 

Irregular,  how  punished,  308. 

Pillage,  308. 

Policy  of  the   United  States  re- 
specting, 309,  310. 

Property  taken  by,  308. 

Receipts  to  be  given,  308. 

vServices,  308,  309. 
Restrictive  interpretation  (see  Trea- 
ties) ,  247. 
Retaliation  in  war,  325,  326,  509. 

Character  and  pur])f>se,  325,  326. 

Restriction  on  j)racticc,  325,  326. 

When  aj)j)licable,  325,  326. 


Retorsion,  263,  264. 

Retraction,  Droit  dc  (see  Droit  de  Re- 
traction) . 

Revenue  laws,  searchers  in  execu- 
tion of,  487,  488. 

Right  of  convoy  (see  Convoy),  488- 

489- 
Right  of  search   (see  Search) ,  483- 

•+97- 
Ajjproach    to   verify   nationality, 

492. 
Belligerent  character,  483,  486. 
Boarding  party,  duty  of,  485. 
Convoy,   488-489. 
Resistance  to,  487. 
Searches  in  peace,  488,  491,  497. 
Virgiiiiiis,  case  of  the,  493-497. 
When  and  where  exercised,  483, 
484. 
Rights  of  states: 
Classification,   92. 
Comity,   122. 
Duties,  92,  116,  117. 
Enforcement    of    treaty    stipula- 
tions, 94,  95,   102. 
Imperfect,  92,  116. 
Interference,  98-115. 
Moral  claims,  92,   116,   117. 
Non-interference,  98,  99. 
Perfect,  91-115. 
Protection  of  citizens  abroad,  95- 

98. 
Reputation,  94. 
Self-defence,  93,  99-102. 
Self-preservation,  93. 
Rivers  (see  Boundaries),  46-54. 
Boundaries,  46,  47. 
Navigable,  48-54. 
Rivers  as  boundaries,  46,  48-54. 
Accretion,  46,  47. 
Changes,   46,   47. 
Demarkation,  46. 
Loss  of  soil,  47. 
Navigation,  46,  48-54. 

Case  of  the  Danube,  48-50. 
Main,  48. 
Meuse,  48. 
MississiiJ{)i,   50-52. 
Moselle,  48. 
Ncckar,  48. 
Rhine,  48. 
vScheldt,  48. 
St.   Lawrence,   52-54. 
Rol)ins,  case  of,   177,   178,  note. 
Roman  Church,    13- 16. 
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Canon  law,   13. 
Ecumenical  councils,  13,  14. 
Influence  of,  upon  international 

law,  13-16. 
Medieval  empire,    14-16. 
Papacy,   13,  14. 
Roman  law,   5-7,   18-22. 
Influence    on    international    law, 

5-7,  9,  10,  13-15,  18-22. 
Jus  civile,   20-22. 
Jus  feciale,  5,  6,  21. 
Jus  natiirce,  18,  note. 
Source  of  international  law,  20-2  2. 
Royal  persons  {see  Sovereigns),  85, 

86. 
Rules  of  domicile,   158-162. 
Rules  of  interpretation    {see  Trea- 
ties), 245-248. 
Rules  of  war  at  sea  {see  Capture), 
^    ,  293-295,  357-375.  616. 
Rules  of  war  on  land  {see  Laws  of 
War),  271-349,   573-587. 
American  instructions,  503-529. 
Hague  Conferences  of   1899   and 

1967,  546-622. 
Institute   of    International    Law, 
recommendations  of,  623-637. 
Oxford  rules,  623-637. 

Safe  conducts,  337,  338,  515. 

Abuse  of,  338. 

By  whom  issued,   337,  ^t,&. 

Character,  337,  338. 

How  construed,  338. 

Violation  of,  338. 
Safeguards,  337,  338. 

Abuse  of,  338. 

Binding  character,  338. 

By  whom  issued,  338. 

Definition,  338. 

Protection  afforded  by,  338. 

Purpose,  338. 

To  whoin  issued,  338. 

Respect  for,  how  received,  338. 

Violation  of,  338. 

Sally,  case  of  the,  73,  74. 
St.  Lawrence  River,  case  of  the  {see 

Rivers),    52-54. 
Salutes  {see  Ceremonial),  124-134. 

Anniversaries,  national,  133. 

Agreement  as  to,   129-130. 

Cannon,  128-130. 

Civil  dignitaries,  129,  130. 

Consuls,  130. 

Diplomatic  officers,  130,  132. 


Forts  and  ships,   129,    130. 

Ministers,    130. 

National,  133. 

On  high  seas,  128,  129. 

On  land,  132-134. 

Personal,    129,   130. 

Relative  rank  of  diplomatic  and 
military  officers,   214,  note. 

Return  of,   129,   130. 

To  flag,   129. 
Salvage  {see  Recapture),  367. 

Amount,  367. 

By  whom  decreed,  367,  368. 

On  neutral  ships,  368,  369. 
Savages,  employment  of,  291,  292. 

Wars  with,  293. 
Sea  laws,  8-10. 

Consolato  del  Mare,  8,  9. 

Customs  of  Amsterdam,  9. 

Guidon  de  la  Alar,  9. 

Hanseatic  League,  9. 

Influence  of,  on  international  law, 
8-10. 

Judgments  of  Oleron,  8. 

Laws  of  Antwerp,  9. 

Maritime  law  of  Wisbuy,  9. 

Sources,  9,   10. 
Seamen,  impressment  of,  499,  500. 
Search,  483-501. 

Approach   to  verify  nationality, 
492. 

Belligerent  character,  453,  486. 

Boarding  party,  duty  of,  485. 

Convoy,   4SS-491. 

Exercise  of,  in  peace,  491,  492. 

Extent  of  right,  483-486. 

How  exercised,  484-486. 

Impressment  of  seamen,  499-500. 

Nature  of  right,  483,  486. 

Piracy,  492. 

Release  of  vessel,  486. 

Resistance  to,  487. 

Revenue  laws,  491. 

Virginias,  case  of  the,   493-497. 

When  and  where  exercised,  483- 
484. 
Seas,  see  High  Seas. 

Claims  to  dominion  over,  57,  58. 

Closed  seas,  58,  59. 

Extent,  57. 

Fishery,  60,  61. 

Freedom  of  the,  57. 

Marine  league,    54-56. 

Navigation  of,  57. 

Piracy,  61,   62. 
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Ship  canals,  62-63. 

Straits,  59-60. 

Submarine  telegraph  cables,  64- 

65- 
Servitudes  {see  Territory),  68-69. 

Creation  of,  68,  69. 

Definition  of,  68. 

Dominant,   68. 

Examples  of,  69. 

Negative,  69. 

Non-user,   68,   69. 

Positive,  69. 

Servient,  68. 

Termination,  68,  69. 
Semi-civilized    races,    employment 

of,  in  war,  291,  292. 
Semi-sovereign  states,  37-39. 

Confederations,  37,  38. 

Dependencies,  37. 

Dependent  states,  37. 

Protectorates,  37,  38. 

Spheres  of  influence,   109,   no. 

Unions,  37,  38. 
Senior,  N.  \V.,  statement  of  balance 

of  power,  107,  108. 
Separate     articles     {see     Treaties) , 

248. 
Shenandoah,  case  of  the   {see  Neu- 
trality), 413- 
Ship  canals,    62-64. 

Character,   62. 

Construction,  62. 

Navigation,  62,  63. 

Neutrality,   63. 

Operation,  62,  63. 

Nicaragua  Canal,  63. 

Panama  Canal,  63. 

Suez  Canal,  63,  64. 
Ships-of-war  {see  Public  Armed  Ves- 
sels), 69-89. 
Shipwrecked  sailors  {see  Asylums) , 

120. 
Sick  and  wounded,    treatment  of, 

318,  319,  530-541,  593-597- 
Sieges    {see    Blockades),    301-303, 

304- 

Sitka,  case  of  the,  77,  78. 

Slavery,  not  recognized  at  interna- 
tional law,   186,   508. 

Small-arm  jjnjjectiles,  limitations  on 
"se,  547-550- 
Conference  at  The   Hague,   547- 

550. 
St.    Peter-sljurg,    Declaration    of, 
544- 


Sound  dues,   59-60. 

Sources  of  international  law: 

Arbitral  decisions.  24,  25. 

Conventions,   23,  24. 

Custom  and  usage,  23. 

Decision    of     municipal     courts, 

.25- 

Diplomatic    correspondence,    25, 
26. 

History,  26. 

Municipal  law,  24. 

Precedents,  23. 

Public  opinion,  27. 

State  papers,  25,  26. 

Te.xt-writers,  26.   27. 

Treaties,  23,  24. 

Usage,   23. 
Sovereign  powers,  39-43. 

Acquisition  of,  41,  42. 

Classification,   40. 

Distribution,  40. 

Execution,  40,  41. 

Exercise  of,  40. 

Extent,  39. 

Legislation,  40. 

Loss  of,  42. 

Judicial,  41. 

Recognition,   43. 

Sources,  32,  33,  40. 
Sovereigns  in  foreign  territory  {see 
Exterritoriality) . 

Christina,  case  of  Queen,  86,  note. 

Consent  required,  85,  86. 

Control  over  retinue,  85,  86. 

Entry  without  consent,  87. 

Exemptions,  motive  and  extent, 
85-87. 

Exterritoriality  of,   85-87. 

Functions  of,  85-87. 

Honors  to,  87. 

Restrictions  upon,  85-87. 
Sovereign  States  {see  States). 

Acquisition  of  sovereignty,  41,  42. 

Boundaries,   44-48. 

Changes  in,  43. 

Dependent  states,  37,  38. 

Equality  of,  36. 

Extinction  of  sovereignty,  42. 

Tndc])endence,  36. 

Internal  changes,  43. 

Loss  of  sovereignty,  42. 

Recognitifjn,  42. 

Sejxiration  ui,  44. 

Servitudes,  68,  69. 

Sovereignty,  36. 
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Sources  of  sovereignty,  32,  33, 40. 

Territory,  44-90. 
Sovereignty,  34-43- 

Acquisition,  41,  42. 

Definition,  34,  35. 

Loss  of,  42. 

Recognition  of,  42,  43. 
Spheres  of  influence,  109,  no. 

Based  upon  treaties,  109. 

Extent  of  relation,  109,  no. 

Nature  of  influence,  109,  no. 

Territorial  in  character,  109. 
Special    truces     (see    Truces),    339, 

340. 
Spies,  321,  519,  579,  580. 

Offence,  321. 

Penalty,  321. 

Service  as,  not  compellable,  321. 

Service,  compensation  for,  321. 

Trial,  321,   579,   580. 
Sponsions,  228.     See  Treaties. 
Springbok,  case  of  the,  460-462. 
States: 

Attributes  of,  34-36. 

Boundaries,   44-56. 

Citizens,  31,  32, 

Confederations,  37-39. 

Creation  of,  41,  42. 

Definition,   31. 

Dependent,  37-39. 

Equality  of,  36. 

Exterritoriality,  69-90. 

Extinction  of,  42. 

Governments,  32-34. 

Independence  of,  36. 

Nation,  31. 

Neutral,   36. 

Protectorates,  38,  39. 

Responsibility  of,  for  war  losses, 

350-354- 

Servitudes,  69,  70. 

Sovereignty,  34-36. 

Sovereign   States,  34-36. 

Subjects,  31,  32. 

Territory,    44-90. 
State  papers,  as  a  source  of  interna- 
tional law,  25,  26. 

Correspondence,  25. 

Diplomatic  affairs,  25. 

Opinions    of    Attorneys-General, 

Publication  of,  25-26. 
Status  of  Persons,  136-138. 
Civil,    136-138. 
I^gal,  136-138. 


Political,   136-138. 
Straits   {see  Territory),   44,   45,   59, 
60. 

Boundaries,  45,  59,  60. 

Danish  Sound  Dues,  60. 

Jurisdiction  over,   59-60. 

Navigation   of,    59-60. 

Ownership  of,  59. 
Strangers  (see  Aliens). 
Subjects  (see  Citizens),   135-164. 
Submarine  telegraph  cables,  64-65, 

585- 

Construction,  64,  65. 

Operation,  64,   65. 

Treaty  respecting,    64-65,    585. 
Suez  Canal,  63,  64. 

Neutrality  of,  61,  64. 

Treaty  in  reference  to,  63-64. 
Suffrage  (see  Governments),  31,  33. 

By  whom  exercised,  31-33. 

How  regulated,  31-33. 

Not  essential  to  citizenship,  31— 

33- 
Surgeons,  not  liable  to  capture,  536- 

Surrender  of  criminal  offenders  (sen 

Extradition) . 
Suspensions   of   arms   (see  Truces), 

339-341,   521-523- 

Telegraph  cables  (see  Submarine 

Cables),  64,  65,  585. 
Terceira     affair     (see     Neutrality), 

408. 
Territorial  character: 

Merchant  vessels,   69-74, 

Public  armed  vessels,   69-89. 
Territorial  servitudes,  68,  69. 
Territory,   44-90. 

Acquisition,   66,  67. 

Bays,  45. 

Boundaries,   44-47,   S9»  ^o* 

Conquered,  343.  349. 

Definition,  44,  45. 

Gulf,  45. 

Land,  44—45. 

Loss  of,  66,  67, 

Marine  league,  54-56. 

Navigable  rivers,  46-54. 

Neutral,   426. 

Ocean,  45,  57-65. 

Occupied,  327-336. 

Rivers,   46-54. 

Seas,  45. 

Servitudes,  68,  69. 
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Ship  canals,  62-64. 

Straits,  59,  60. 

Water,  44,  45. 

What  constitutes,  44,  45. 
Teutonic  migrations,  10,  n. 

Effects  of,  on  development  of  in- 
ternational law,  10,  II. 
The   Hague,  Peace  Conferences  at, 
25S-263,  546-551,  552-622. 

Conventions  of,   547-564. 

Declarations.  547-551.  564,  5^5- 

Recommendations,  551,  566. 
Text-writers  as  sources  of  interna- 
tional law,  26,  27. 

Agreement  of,  26,  27. 

Authority  of,  26,  27. 

Classification  of,  26. 

Do  not  make  law,  27. 

Opinions  of,  26,  27. 
Three-mile  limit  (see  Marine  League) , 

54-56. 
Torpedoes,  299-301,  589-592. 

Use  of,  in  land  operations,  300, 
301,  589-592. 

Maritime  war,  299,  300,  589-592. 
Treaties,  223-249. 

Accession  of  third  parties  to,  235, 
236. 

Alliance,  241-243. 

Alternate,  use  of  the,   234. 

Binding  force  of,  229. 

Cartels,  241. 

Capitulations,  241. 

Classifications,  240,  241. 

Conferences,  230,  231. 

Congresses,  230,  237. 

Consent  of  parties,  228. 

Consular   jurisdiction,    218,    221. 

Contract  of  states,  223-224. 

Effect  of  war  on,  239,  240,  285, 
286. 

Enforcement  of  stipulations,  94, 
95,   102. 

Execution  of,  228,  229. 

Extradition,   174-178. 

Form  of,  234. 

Guarantee,  243,  244. 

Interference  in  accordance  with, 
102. 

Interpretation,  rules  of,  245-248. 

Language  used  in,  233. 

Most  favored  nation  clause,  248, 
249. 

Naturalization,   142-151. 

Negotiation  of,  229-234. 


Objects,  241-245. 

Permanent,  240,   241. 

Power   to   make,    223,    226,   227, 

228. 
Preparation,   232. 
Protocols,   248. 
Ratification,  234,  235. 
Recez,  248. 
Reciprocity,  244,  245. 
Right  to  make,  224. 
Separate  articles,  248. 
Signatures,  234. 
Sources  of  international  law,  23, 

24. 
Sponsions,  228. 
Suspension  of,  239,  240. 
Termination,  236-240. 
Territorial  acquisition  by,   66. 
Transitory,  240. 
Validity  of,  227-229. 
War.  effects  of,  on,  239,  240. 
Treaties  of  peace  (sec  Treaties) ,  342- 

346..  . 
Acquisition  of  territory  by,  66. 
Allegiance     of     inhabitants,  346, 

347- 
Amnesty,  343.  344- 
Binding  force,  342. 
Causes  of  war,  343. 
Conquests,  treatment  of,  343-349. 
Effects,_  343-349. 
Execution,  342,  343. 
Inequality  of  parties,  342. 
Municipal  laws,  effects  on,   348, 

349-. 
Negotiation,  342,  343. 
Obligation,  342. 
Occupied  territory,  treatment  of, 

344- 

Political  changes,  343. 

Private  property,  345,  346. 

Public  property,  344,  345. 

Ubi  possidetis,  rule  of,  344,  345. 

War,  effects  on,  28 5,  286. 

When  binding,  345. 
Treaty    making    power    (sec   Trea- 
ties),  224-227. 

Extent,  227. 
Troops,  461-465. 

Conveyance  of,  by  neutral,  440- 

444. 5^4. 
Definition,  442. 
ICnlistmcnt  of,  in  neutral  territory, 

397-400,  584. 
Friendship,  case  of  the,  463. 
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Greta,  case  of  the,  463.  464. 

Internment    of,    in    neutral    ter- 
ritory, 315,  316,  585. 

Penalty  for  neutral  conveyance, 
441-442. 
Truces,  339-341,  525-  527- 

Armistices,  339-341,   525-527. 

Besieged  places    340    341. 

By  whom  made,  339,  340. 

Captures  during,   341. 

Flags  of  truce,  337,  339,  340,  522. 

General,  341,   525-527. 

Obligatory  force,  339,  340. 

Parties  to,  339,  341. 

Resumption   of   hostilities,    339- 

343- 
Special,  339,  340, 
Suspension  of  arms,  340. 
What  may  be  done  during,  340, 

„34i- 

When  operative,  339-341. 

Ubi  possidetis,  rule  ftf,  344,  345. 
Application,   344,  345. 
Definition,  344,  345. 
Property  of  enemy,  344,  345. 
Undefended   towns,    bombardment 

forbidden,  301,  519,  592,  593. 
Ungar,  case  of,  151. 
Uniform : 

Use  of  enemy's,  in  war,  296. 
United    States     consuls,    how    ap- 
pointed, 214,  215. 
Capture  of  property  at  sea,  posi- 
tion respecting,  354. 
Extradition  treaties  of,  177,  178. 
Interstate,  extradition    in,    178- 

180. 

Naturalization  treaties  of,  143. 

Neutrality  laws  of,  434,  435. 

Neutral  policy  of,  380,  381. 

Unoccupied  territory,  offences  in,  70. 

Usage  as  a  source  of  international 

law,    23. 
Usages  of  war  {see  Law  of  War), 
286-347. 
On  land,  286-347. 
On  the  sea,  305,  306. 

Vattel,    statement   of   balance    of 

power,  107. 
Venezuela   boundary,   case   of    {see 

Monroe  Doctrine),   115. 
Vice-consuls  {see  Consuls),  211-221. 
Violence, crimes  of, in  war, 323, 324. 


Punishment  of,  323,  324. 
Virginias,  case  of  the,  493-497. 
Visitation  {see  Search),  497-498. 

Assertion  of  right  by  Great  Brit- 
ain,  497-498. 

Denial  of  right  by  United  States, 
497-499. 

History,    275,    497. 

Impressment    of    seamen,    499- 
500. 

Legality  of  right,  499,  500. 
Visits  {see  Ceremonial),  130-134. 

Ambassadors,  130,  131. 

Boarding,    130, 

Ceremonial,    130. 

Civil  officials,  130-134. 

Consuls,    130-134. 

Diplomatic  officers,  130-132. 

Governors-general,  134. 

Military,   130-134. 

National  anniversaries,   133. 

Naval,   130-134. 

Territorial  governors,   134. 
War: 

Armistice,   521,   522. 

Attack  of  places,  301. 

Balloons,  use  of,  in,  299. 

Belligerents,   275,   278. 

Besieged  places,  301-303. 

Bombardments,    301,    302,    592 

T,  593- 

Booty,  310,  311,  510. 

Capitulations,  339. 

Cartels,  339. 

Cartel  ships,   317. 

Causes  of,   274. 

Claims  based  on,  350. 

Classification,  274. 

Collective  responsibility  of  com 
munities,  324,  325. 

Combatants,   312. 

Contributions,  310. 

Crimes  against  laws  of,  319-326. 

Deceit  in,  296. 

Declaration  of,  279,  282. 

Definition,  271,  272. 

Devastation,  304,  305. 

Effects  of,  282-286. 

As  to  persons,  283-285. 
As  to  property,  283-285 
As  to  treaties,  239-240,  285- 
286. 

Flags  of  truce,  337,  511,  522. 

Forces  employed  in,  288-295,  573 
574- 
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Guerillas,  322. 
Guides,  578. 
Hostilities,  57S,  579. 
Instruments    used    in,    298-295, 

518-519,   547-550- 
Intercourse  of  belligerents  in,  336. 
Internment  of  belligerents,   315, 

316,  585,   596. 
Internment     of     prisoners,     315. 
^    316.  574- 

Land,  rules  of,   286-336. 
Laws  of,  286-336. 
Levee  en   masse,    290.    514,    573- 

574- 
Licenses  to  trade,  338,  339. 
Martial  law,  333-335,  505,  510. 
Military  jurisdiction,  320-326. 
Military  nece.s.sity,  507,  508. 
Military     occupation,      327-336, 

.581-583. 
Military  rule,  327-336. 
Mines  and  torpedoes,  300,  589. 
Moral  considerations  involved  in, 
. 505-510- 
Neutrals  (see  Neutrality),  276. 
Non-combatants,   312,   313,    508, 

.  599- 
Notification  of  a  resort  to,   281, 

571.   572- 
Paroles,  317,  318,  523-525. 
Partisans,   290,    518. 
Pillage,  323. 
Prisoners,  312-313,  519-514,  517- 

521,  551-554,  579,  580. 
Property  of  enemy,  306-31  i,  510, 

513- 

Individuals,   510,   513. 
Quarter,  297,  515,  578. 
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Recognition  of  belligerency,  276- 
279. 

Independence,    279. 

Requisitions,  308-310,   582. 

Responsibility  for  a  resort  to,  273. 

Restrictions  on   operations,  295- 
298. 

Retaliation,  325,   326,   505. 

Right  to  declare,   279. 

Rightfulness  of,  272. 

Rules  of,  286-336. 

Safe  conducts,  337,  ^;^&,   515, 

Safeguards,  337,  338. 

Savages,  292,  293. 

Sea,    rules    of   war   at,    293-295, 
305..  3?6. 

Semi-civilized  races,   291,   292. 

Spies,  321,  322,  619-579. 

Termination  of,  342-349. 

Torpedoes,  300,   589. 

Treaties  of  peace,  342-349. 

Truces,   337-340,    525-526. 
War  claims,  350,  583. 
War-ships   {see   Public  Armed  Ves- 
sels) . 
War  rebels,  520. 
War  traitors,   520. 
Weapons  in  war: 

Character,   298,   299. 

Restriction   on   use   of,    298-300. 

Torpedoes  and  mines,   300,    589, 
591- 
Wildenhus,  ca.se  of,  72,  73. 
Wounded,   treatment  of,  318,' 319, 

530-541,   593-597- 

Yucatan,  case  of  (see  Monroe  Doc- 
trine),  113,  114. 


THE    END 
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